
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

P a t r i c i a Welsch, e t a l . , 

P l a i n t i f f s , 

vs . 

Sandra Gardebring, e t a l . , 

Defendants, 

and 

Minnesota Chapter, Congress 
of Advocates for the Retarded, 
I n c . , Dean F. Thomas as l e g a l 
guardian of Terry P. Thomas, and 
Melvin D. Heckt as parent and 
next f r i end of J an i ce M. Heckt, 

I n t e r v e n e r s . 

4-72 Civ. 451 

NOTICE OF MOTION 

TO: Legal Advocacy for Persons with Developmental 
D i s a b i l i t i e s , Luther A. Granquis t and Anne L. Henry, 222 
Grain Exchange Bui ld ing , 323 Fourth Avenue South, 
Minneapolis , Minnesota 55415, i t s a t t o r n e y s ; and Hubert 
H. Humphrey, I I I , Attorney Genera l , S t a t e of Minnesota, 
Beverly Jones Hey d inger , A s s i s t a n t Attorney General , and 
Maureen W. B e l l i s , Special A s s i s t a n t Attorney General , 
Su i t e 200, 520 Lafaye t te Road, S t . Paul , Minnesota 55115 

PLEASE TAKE NOTICE, t h a t the undersigned w i l l b r ing t h e 

a t t a c h e d Motion for Leave to In t e rvene on for hea r ing before 

t h i s cour t at Room 612, Federal Courts B u i l d i n g , 316 North 

Robert S t r e e t , S t . Paul , Minnesota 55101, on the 20th day of 

May, 1987, at 10:00 a .m. , or as soon t h e r e a f t e r as counsel 



can be heard., 

Dated: 5/4/87 CHESTNUT & BROOKS, P. A. 

By 
Kar l L. Cambronne (#14321) 
At to rneys for MN Chapter 

Congress of Advocates for 
the Retarded, Inc . , Dean F. 
Thomas as l e g a l guardian of 
Terry P. Thomas, and Melvin 
D. Heckt as parent and next 
f r i end of J a n i c e M. Heckt 
900 Norwest Midland Bu i ld ing 

Minneapol is , Minnesota 55401 
(612) 339-7300 
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MOTION TO 
INTERVENE 

Applicant i n t e r v e n o r s , Minnesota Chapter, Congress of 

Advocates for the Retarded, Inc . , Dean F. Thomas as l e g a l 

guardian of Terry P. Thomas, and Melvin D. Heckt as next 

f r i end of J an i ce M. Heckt, move the Court for an order 

al lowing them to invervene as p a r t i e s in t h i s a c t i o n pursuant 

to F. R.C. P. 24(a ) and ( b ) , in order to a s s e r t the i s s u e s s e t 

fo r th in t h e i r proposed answer, a copy of which is a t t a c h e d 

to t h i s Motion. 

Appl icant i n t e r v e n o r s a r e a Minnesota n o n - p r o f i t 

co rpora t ion whose members a r e p a r e n t s , r e l a t i v e s , and f r i e n d s 

of mental ly r e t a rded persons r e s i d i n g in Regional Treatment 



Centers in Minnesota; a parent and guardian of one such 

r e s i d e n t ; and a parent who has nominated t he S t a t e to be the 

l e g a l guardian of h i s a d u l t daughte r , another Regional 

Treatment Center r e s i d e n t . Appl icant i n t e r v e n o r s have 

r e c e n t l y learned t h a t the p a r t i e s t o t h i s a c t i o n have en tered 

i n t o a s e t t l emen t agreement which a f f e c t s a p p l i c a n t s ' 

i n t e r e s t s under s t a t e law. The f a i l u r e to permit 

i n t e r v e n t i o n would as a p r a c t i c a l mat ter impair and impede 

the a b i l i t y o f i n t e r v e n o r s t o p r o t e c t t h e i r i n t e r e s t s . 

Dated: 5/4/87 CHESTNUT & BROOKS, P. A. 

By 
Karl L. Cambronne (#14321) 
A t t o r n e y s for MN Chapter 

(Congress of Advocates for 
the Retarded, Inc . , Dean F. 
Thomas as l e g a l guardian of 
Terry P. Thomas, and 
Melvin D. Heckt as parent 
and next f r i end of Jan ice 
M. Heckt 
900 Norwest Midland Bui ld ing 

Minneapol is , Minnesota 55401 
(612) 339-7300 
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ORDER GRANTING 
LEAVE TO INTERVENE 

The Motion of Minnesota Chapter, Congress of Advocates 

for the Retarded, I n c . , Dean F. Thomas, and Melvin D. Heckt, 

for l e ave to i n t e rvene in t h i s a c t i o n i s hereby g ran ted . The 

Answer of the proposed defendants , which was a t t a c h e d to and 

f i l e d wi th t h e i r Motion for Leave to I n t e r v e n e , s h a l l be 

deemed f i l e d and served and s h a l l be t r e a t e d for a l l purposes 

as the Answer of the i n t e r v e n o r s . 

Dated: 
U.S. Mag is t ra te 
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INTERVENORS' ANSWER 

I n t e r v e n o r s for t h e i r Answer in t h i s a c t i o n , s t a t e a s 

f o l l o w s : 

1. The Minnesota Chapter, Congress of Advocates for 

the Retarded, I n c . , i s a Minnesota non -p ro f i t co rpora t ion 

formed pursuant to the p r o v i s i o n s of M.S.A. 317. 

2. Dean F. Thomas is the l e g a l guardian of h i s a d u l t 

son, Terry P. Thomas. Terry P. Thomas is a r e t a r d e d c i t i z e n 

c u r r e n t l y r e s i d i n g in t he F a r i b a u l t Regional Center . 

3. Melvin D. Heckt is a parent and next f r i end of 

J a n i c e M. Heckt, a r e t a r d e d , a d u l t i n d i v i d u a l r e s i d i n g at the 



Faribaul t Regional Center. Janice M. Heckt is a ward of the 

S ta te . 

4. The p l a i n t i f f s and defendants in t h i s l i t i g a t i o n 

have agreed to a "Negotiated Settlement" dated April 14, 

1987. On information and belief, p l a i n t i f f s and defendants 

intend to notify the c lass of the proposed settlement and 

seek court approval of the settlement pursuant to Rule 23 of 

the Federal Rules of Civil Procedure. 

5. The text of the f ina l Negotiated Settlement was 

made avai lable to intervenors on or about April 20, 1987. 

6. P l a i n t i f f s and defendants in the present action 

intend to have the Negotiated Settlement replace the 

provisions of the 1980 consent decree entered in t h i s matter . 

(Par t I ) 

7. The Negotiated Settlement is premised on the 

appropriat ion of s t a te funds. (Part I) 

8. The Negotiated Settlement is premised on cer ta in 

l e g i s l a t i o n being passed by the Minnesota Legis la ture . (Part 

I I I ) 

9. It is the in tent of the p l a i n t i f f s and defendants 

to submit to the Court a form of order seeking approval of 

the Negotiated Settlement. Intervenors have not been 

provided with a copy of the proposed Order. 

10. The Negotiated Settlement requires court approval 

of procedures whereby individual h a b i l i t a t i o n plans are 

created, community service needs of persons in regional 



treatment centers are evaluated, e t c . (Part V) This court 

lacks j u r i s d i c t i o n to approve of the procedures being 

proposed by p l a i n t i f f s and defendants in t h i s act ion. 

11. The Negotiated Settlement e r ec t s spec i f ic bar r ie rs 

for minors to res ide in regional treatment centers . This 

court lacks the j u r i s d i c t i o n to approve of the provisions 

r e l a t i ng to placement of children in regional treatment 

centers . (Part VI) 

12. The Negotiated Settlement requires the adoption of 

ce r t a in s t a t e regula t ions governing services provided to 

retarded c i t i z ens of t h i s s t a t e . The. court lacks 

j u r i s d i c t i o n to approve said intended ru le making. (Part IX) 

13. The Negotiated Settlement obl igates the s ta te to 

seek the l ea s t r e s t r i c t i v e h a b i l i t a t i o n for persons with 

mental re ta rda t ion . The Court lacks j u r i s d i c t i o n to approve 

said policy. (Part IX) 

14. Because the objectives of the 1972 lawsuit have 

been substant ia l ly accomplished, t h i s court should dismiss 

the pending act ion. 

15. The State of Minnesota has not waived i t s 11th 

Amendment immunity with respect to the i ssues ra ised in t h i s 

l i t i g a t i o n . (Part XIII) 

16. Intervenors have no objection at the present time 

to the provisions of the Negotiated Settlement r e l a t i n g to 

the payment of a t t o rney ' s fees . 

17. Pursuant to the 11th Amendment to the United Sta tes 



Constitution, the Federal Court lacks jurisdiction to 

approve, pursuant to F. R. C. P. 23, the Negotiated Settlement 

dated April 14, 1987. 

WHEREFORE, intervenors request that the court dismiss 

this action because it lacks subject matter jurisdiction to 

approve the above-mentioned portions of the Negotiated 

Settlement. 

Dated: 5/4/87 Respec t fu l ly submit ted , 

CHESTNUT & BROOKS, P. A. 

Karl L. Cambronne (#14321) 
At to rneys for MN Chapter 

Congress of Advocates for 
the Retarded, Inc . , Dean F. 
Thomas as l e g a l guardian of 
Terry P. Thomas and Melvin 
D. Heckt as paren t and next 
f r i e n d of Jan ice M. Heckt 

900 Norwest Midland Bui ld ing 
Minneapol is , Minnesota 55401 
(612) 339-7300 

STATE OF MINNESOTA ) 

COUNTY OF HENNEPIN ) 

The Minnesota Chapter, Congress of Advocates for the 

Retarded, I n c . , Dean F. Thomas, and Melvin D. Heckt, being 

f i r s t duly sworn upon oa th , depose and say t h a t they a re 

seeking to i n t e r v e n e in the above e n t i t l e d a c t i o n ; t h a t they 

have read t he foregoing Answer, know the c o n t e n t s the reof and 



t h a t the same is t r u e and c o r r e c t to the best of t h e i r 

knowledge. 

MINNESOTA CHAPTER, CONGRESS OF 
ADVOCATES FOR THE RETARDED, 
INC. 

Subscribed and sworn to before 
me t h i s 2 day of May, 1987. 

Notary Publ ic 

Dean F. Thomas 

Melvin D. Heckt 

subscr ibed and sworn to before 
me t h i s 3rd day of May, 1987. 

Notary Publ ic 

S u b s c r i b e d a n d s w o r n t o before 
me t h i s 4th day of May, 1987. 

Notary Publ ic 
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MEMORANDUM IN SUPPORT 
OF APPLICANTS' 

MOTION TO INTERVENE 

In 1972, p l a i n t i f f s , a c l a s s of mental ly r e t a rded 

r e s i d e n t s committed to Regional Treatment Centers (RTC's) in 

Minnesota, which were then ca l l ed s t a t e h o s p i t a l s , brought 

s u i t a g a i n s t va r ious s t a t e o f f i c i a l s , and, e f f e c t i v e l y , the 

S t a t e of Minnesota, seeking medical and r e h a b i l i t a t i v e 

t r ea tment c o n s i s t e n t with p r i n c i p l e s of due process under the 

United S t a t e s C o n s t i t u t i o n . P l a i n t i f f s a l s o sought s p e c i f i c 

reforms in the s t a t e ' s a d m i n i s t r a t i o n of i t s t r ea tment 

program for r e t a r d e d c i t i z e n s , i nc lud ing t he p u r s u i t of 

" l e a s t r e s t r i c t i v e h a b i l i t a t i o n . " 

In A p r i l , 1987 t he p a r t i e s executed a Negot ia ted 



Set t lement Agreement which p u r p o r t s to r e s o l v e t h i s 

p r o t r a c t e d s u i t in a manner accep t ab l e to each p a r t y . In t h e 

Se t t lement Agreement, the s t a t e , whi le r e s e r v i n g i t s r i g h t t o 

a s s e r t i t s immunity t o s u i t i n f e d e r a l cou r t agreed, i n t e r 

a l i a , to d i scharge severe ly d i s a b l e d , r e t a r d e d people from 

the RTC's to community-based s e r v i c e c e n t e r s . 

Appl icants a r e a n o n - p r o f i t c o r p o r a t i o n and two 

i n d i v i d u a l s who a r e v i t a l l y concerned about the aproximately 

1600 c u r r e n t r e s i d e n t s of the seven RTC's, and who w i l l be 

a f f e c t e d by the proposed Se t t l ement Agreement between the 

p a r t i e s . Appl ican t s seek t o i n t e r v e n e i n t h i s a c t i o n a t the 

Hearing on the Negot ia ted Se t t l emen t to r a i s e s u b s t a n t i a l 

c o n s t i t u t i o n a l i s s u e s pursuant to t h e Eleventh Amendment of 

the C o n s t i t u t i o n of the United S t a t e s , i s s u e s the p resen t 

p a r t i e s t o the l i t i g a t i o n a r e i g n o r i n g . Pennhurst v . 

Halderman, 465 U.S. 89 , 104 S.Ct. 900, 79 L.Ed.2d 67 (1984) ; 

Lelsz v. Kavanagh, 807 F.2d 1243 (5th Cir . 1987) . 

APPLICABLE LAW 

Rule 24 of the Federal Rules of Civi l Procedure s e t s out 

t he f a c t o r s on which a cour t must base a d e c i s i o n on a motion 

to i n t e r v e n e . Rule 2 4 ( a ) , which i s capt ioned " I n t e r v e n t i o n 

of R i g h t , " p r o v i d e s : 

"Upon t imely a p p l i c a t i o n anyone s h a l l be permi t ted 
to i n t e r v e n e in an a c t i o n : . . . (2) when the 
a p p l i c a n t c la ims an i n t e r e s t r e l a t i n g t o the 
proper ty or t r a n s a c t i o n which is t h e sub jec t of the 
a c t i o n and he i s so s i t u a t e d t h a t t he d i s p o s i t i o n 
of the a c t i o n may as a p r a c t i c a l mat te r impair or 
impede h i s a b i l i t y t o p r o t e c t t h a t i n t e r e s t , un les s 
t h e a p p l i c a n t ' s i n t e r e s t i s adequa te ly r ep re sen ted 



by exis t ing p a r t i e s . " 

And, Rule 24(b) , on "Permissive In te rvent ion ," s t a t e s : 

"Upon timely appl icat ion anyone may be permitted to 
intervene in an ac t ion : . . . (2) when an 
app l i can t ' s claim or defense and the main ac t ion 
have a question of law or fact in common . . . In 
exercis ing i t s d i sc re t ion the court shall consider 
whether the in tervent ion wi l l unduly delay or 
prejudice the adjudication of the r i gh t s of the 
or iginal p a r t i e s . " 

ARGUMENT 

Applicants qualify as intervenors in t h i s act ion under 

e i ther of the provisions of Rule 24 c i ted above. This motion 

to intervene is timely for the purposes of Rule 24. 

Applicants scheduled a hearing on t h i s motion l e s s than two 

weeks af ter the pa r t i e s signed the Negotiated Settlement to 

which applicants object . The court has not yet entered 

judgment on the Negotiated Settlement, and a l l pa r t i e s s t i l l 

have time to prepare arguments which wil l allow the court to 

evaluate the proposed settlement fully and properly. For 

these reasons, the court should grant app l ican t s ' motion to 

interevene in t h i s act ion under e i ther the r ight fu l or the 

permissive standards in Rule 24. 

A. INTERVENTION OF RIGHT 

Applicants should be allowed to intervene because they 

claim an i n t e r e s t in the subject of t h i s ac t ion ; d ispos i t ion 

of t h i s act ion wi l l impair the i r a b i l i t y to protect tha t 

i n t e r e s t ; and the p l a i n t i f f s ' attorney and the s ta te do not 

adequately represent app l ican t s ' i n t e r e s t . Applicants claim 

an i n t e r e s t in "the property or t ransact ion which is the 



subject of" t h i s action as guardians or close r e l a t i v e s of 

members of the p l a in t i f f c lass and simply as c i t i zens of 

Minnesota who are concerned about the care which the s ta te 

provides to members of the p l a in t i f f c lass . 

Applicant Dean F. Thomas is the legal guardian of his 

adul t son, Terry P. Thomas, a retarded res ident of the RTC at 

Far ibaul t , Minnesota. As legal guardian, Mr. Thomas has a 

duty to provide for Terry 's "care, comfort and maintenance 

needs" (Minn. Stat . Sec. 525.56 Subd. 3(2) (1986)), and tha t 

duty gives him a personal i n t e r e s t in the benef i ts and 

se rv ices which Minnesota provides for h i s son. 

S imi la r i ly , applicant Melvin D. Heckt, whose retarded 

adul t daughter, Janice M. Heckt, is a ward of the State of 

Minnesota and a res ident of the RTC at Far ibaul t , has an 

i n t e r e s t in t h i s act ion. Although Mr. Heckt has no legal 

duty to provide for h i s daughter, Minn. S ta t . Sec. 252A. 15 

Subd. 1 (1986) requires the commissioner, who ac t s as Ms. 

Heckt' s public guardian, to "permit and encourage involvement 

by the parents . . . in planning and decision making on 

behalf of the ward." Therefore, Mr. Heckt also has a 

personal i n t e r e s t in the benef i ts and serv ices which 

Minnesota provides for h i s daughter. 

The l a s t of the three appl icants bringing t h i s motion to 

in tervene, The Minnesota Chapter, Congress of Advocates for 

the Retarded, I n c . , (MN-CAR) claims an i n t e r e s t in the 

subject of t h i s act ion which requi res the court to grant i t s 



motion for intervent ion as of r igh t , as wel l . MN-CAR is a 

duly regis tered Minnesota non-profit corporation whose 

purpose is "to promote the general welfare and qual i ty of 

l i f e of mentally retarded persons who are residing in the 

Sta te of Minnesota." One of MN-CAR's primary goals in 

pursuing i t s corporate purpose is "to defend, promote, and 

enhance" the a b i l i t y of the RTC's to provide "quality care 

and t r a in ing to mentally retarded persons in the State of 

Minnesota." Obviously, the fa te of the RTC's is a subject of 

t h i s act ion in which MN-CAR can claim an i n t e r e s t e n t i t l i n g 

i t t o in tervene. 

A second requirement for allowing an applicant to 

intervene as a matter of r igh t is t ha t , without in tervent ion, 

d i spos i t ion of the action may "impair or impede" the 

protect ion of the app l i c an t ' s i n t e r e s t . In t h i s case, a 

court order entering judgment based on the Negotiated 

Settlement would automatically cut off any input appl icants 

might otherwise have on the issue of Minnesota's operation of 

the RTC's. Necessarily, then, approval of the proposed 

set t lement would "impair or impede" app l i can t s ' ab i l i t y to 

protect t h e i r i n t e r e s t s in Minnesota's system for providing 

care and treatment to some of i t s mentally retarded c i t i z e n s . 

The f ina l requirement for in tervent ion as a matter of 

r ight under Rule 24(a) is t h a t the ex i s t ing party or pa r t i e s 

do not adequately represent the a p p l i c a n t ' s i n t e r e s t s . The 

fact tha t appl icants seek to intervene at a l l should be 



s u f f i c i e n t evidence t h a t the e x i s t i n g p a r t i e s do not 

adequate ly r e p r e s e n t t h e i r i n t e r e s t s . I n f a c t , 

c h a r a c t e r i z i n g the i n t e r e s t s o f the p a r t i e s t o t h i s a c t i o n 

broadly , the p resen t p a r t i e s seek to c lose the RTC's. 

App l i can t s , however, favor the cont inued e x i s t e n c e and 

f u r t h e r improvement of the RTC's as a v e h i c l e for p rov id ing 

c a r e to the approximately 1600 menta l ly r e t a rded c i t i z e n s of 

Minnesota who persona l ly r e s ide t h e r e i n . 

Appl ican ts submit t h a t t h e i r i n t e r e s t s diverge from 

those of the s t a t e and counsel for the c l a s s . The 

d i f f e r e n c e s inc lude the f a c t t h a t the p resen t p a r t i e s seek 

to phase out RTC's, whi le a p p l i c a n t s ma in ta in t h a t the 

f e d e r a l cour t i s wi thout j u r i s d i c t i o n t o approve such r e l i e f . 

(See Answer of I n t e r v e n o r s ) . This cour t should f ind t h a t the 

p resen t p a r t i e s do not adequate ly r e p r e s e n t a p p l i c a n t s ' 

i n t e r e s t i n t h i s a c t i o n , and t h e r e f o r e order i n t e r v e n t i o n . 

B. PERMISSIVE INTERVENTION 

If a p p l i c a n t s a re not e n t i t l e d to i n t e r v e n e as a mat te r 

o f r i g h t , the cour t should e x e r c i s e i t s d i s c r e t i o n to allow 

i n t e r v e n t i o n in t h i s a c t i o n . Appl ican t s meet both of the 

c o n d i t i o n s in Rule 2 M b ) for pe rmiss ive i n t e r v e n t i o n : common 

q u e s t i o n s of law and f a c t e x i s t and i n t e r v e n t i o n would not 

unduly delay or p re jud ice the r i g h t s of the o r i g i n a l p a r t i e s . 

The q u e s t i o n s which a p p l i c a n t s p r e sen t in common with 

the o r i g i n a l p a r t i e s invo lve the n a t u r e and scope of the 

s t a t e ' s r o l e i n provid ing ca re and t r ea tmen t for r e t a r d e d 



c i t i z e n s . 

Allowing appl icants to intervene in t h i s act ion cannot 

possibly cause delay or prejudice which could reasonably be 

characterized as "undue," if , indeed, it causes any delay or 

prejudice at a l l . I t appears tha t the c lass has not yet been 

formally not i f ied of the pending set t lement . The settlement 

hearing which we understand is scheduled for June 5, 1987, is 

designed to allow the court an opportunity to thoroughly 

consider the fa i rness and propriety of the set t lement . 

F.R.C.P. 23 . Intervenors des i re to ra i se issues important to 

the cou r t ' s consideration of that i s sue . 

The j u r i s d i c t i o n a l i ssue , which is c r i t i c a l to the 

proper d ispos i t ion of t h i s s u i t , will not require addit ional 

discovery. The par t i es may simply brief the issue for the 

court . It is d i f f i c u l t to imagine prejudice or delay under 

such circumstances 

Rule 24 has h i s t o r i c a l l y been in te rpre ted to permit 

in tervent ion in most circumstances. Wright, Miller & Cain, 

Federal Pract ice and Procedure 2d Sec. 1904 (1986). Public 

i n t e r e s t groups should be afforded an opportunity to 

intervene in cases ra i s ing cons t i tu t iona l i s sues . Washington 

State Building and Construction Trades v. Spellman. 684 F.2d 

627 (1982). Furthermore, in tervent ion by the appl icants 

would expedite the proper resolu t ion of the pending case. 

Flowers v. Webb, 575 F.Sup. 1450 (D.C.N. Y. 1983). As such, 

t h i s court should exercise i t s d i scre t ion to permit the 



proposed i n t e r v e n t i o n . 

CONCLUSION 

I t i s r e s p e c t f u l l y reques ted t h a t i n t e r v e n t i o n be 

gran ted . 

Dated 5/4/87 Respect fu l ly submit ted, 
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