URITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

Patricia Welsch, by her father and

naturel guardian, Richard Welsch,

et al, on behalf of herself and

&1l other persons similarly situated,
Plaintiffs, MEMORANDUM CRDER

Ho. &4-72-Ciw. 451

vE.
Arthur E. Noot, et =l,

Defendants.

L N N ™ W o T .

Sk ook Rk

Beforle the Court 1s plaintiffs’ wotion regarding compliance with two
p¥wisions of paragraph 8% of Part vII of the Consent Decree in this matter
approved by this Court on September 15, 1980. A major geoal of the Consent
Decree is the reduction of the number of menta.ll‘y_ retarded individuals living
in State hospitals and the simultanecus development of sufficient communiry-
based residential and day program services. Paragraph 89 of the Decree pro-
vides fcr- legislation to implement and promote the development of community
placements and identifies gix areas that the Commissioner must address through
propoesals submitted to the Legislature as part of the Governor's 1981 budget
recommendation and legislative program. These areas include Semi-Independant
Living Services (SILS), the need for additional capacity in community-based
residential facilities and developwental achievement centers (DACs), sheltered
workshops, the Family Subsidy Program, start up and construction grants-in-aid,
and the elimination of financial incentives to place mentally retarded persons
in State hospitals. The Decree contains specific dollar amounts for particular
programs in three of these areas.

Paragraph 89 is 2 somewhat unique provision in chat all ir reguires is
that spacified proposals be made by the Commissioner through the Governor.
Compliance is not measured through enactment by the Legislature: the defend-
ant heas ful_fi.lled 1;33 obligations imposed by the Decree when the proposals ere
submittad, Nevertheless, the very nature of the provisions in parsgraph 89
necessitated the cooperation of the Governor and representatives of both the
Stars Sepate and I:hn.l Bouse of Representatives. <Comuissioner Heot iavolved
these individuals in the deliberarions and megotiations concerning the con-

tents of paragraph 89, and the Governor's approval was obtained prior to the
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Comnissioner’s agreement to the financi{al commirmentz fncluded in this paragraph

In accordance with the Decree, the Govermor proposed to the Legislature an
over £ive million dollar increase in State spending for community-based services
for the mentally vetarded, The following specific increases in State spendins_

1
were requested:

Program Amount
(4n_thousands of dollars)

Semi-Independent Living Services $ 1,700.0
Minnesotz Supplementary Assistance 732.2
Developmental Achievement Centers and Cost of Care Incresse 618.7
Work Acrivity and Sheltered Workshops 1,248.6
Family Subsidy Program 373.0
Construction Grauts 245.2
Case Management System 180.0
TOTAL INCREASE $ 5,007.7

The lLegislature enacted the proposed program with the exception of the com-

puterized case management system and & one per cent dollar reduction applied
i 2

to the other items, The total amount appropriated exceeded $4.8 millionm at 2
time when the State's financial revenues were declining. This increase in
funding will be of great benefit to the plaintiff class, and in the Court's
view represents a significant contributjon by the State toward improving op-
portunities for commmity-based care for the mentally retarded.

There is no dispute that the proposals submitted met the requivrements
of paragraphs 89a, 8%c, B9d, and B9e. The issue prasented by plaintiffs’

motion 1s whether the defendants complied with the provisions of paragraphs

8% and 89f. These paragraphs read as follows:

P89. As part of the Covernor's 1981 budget recommendation and
legislative program the Commissioner will submit to the Lepislature
proposals addressing the following:

* * *

b. FKeed for additional capacity in community-based resai-
dential facilities and developmental achievement centers (DACe).
The preposal will provide for the development of additional bed
capacity snd DAC capacity necessary to accomodare former residents
of state institutions, The legislation shall address the funding
mechaniso for DAC programs, transportation, snd building renovarion
necessary to serve former residents of state fostitutions.

* * *

£, Financis] incentives to place meptally retarded per-
sons in state hospitale. The proposal will elimingte the financial
incentives curreatly encoursging counties to place mentzlly Tetarded
persons in state hospitzls.”




The question of compliance with these paragraphs was raised by the moni-
tor pursuant to paragraph 95a in a letter to Commissioner Noot dated Jaouary
23, 1981. & formal hearing pursuant to paragraph 95z was held before the wom-
itor and ?r;nk Madden, hearing officer, om March 13, 1961. The monitor issued
his Findings of Fact and Recommendetions on May 21, 1981. The monitor's find-
ings of fact regarding the Ieg_i.sla::lve proposzls were as follaug:

"6. The Commissioner has submitted legislative propotals pursuact
to paragraph 83({f) which would require counties to pay 4.4% of the costs
of state hospital residential and day services for MA [Medical Assist-
mcel eligible persons and &4.4% of the costs in the commmniry for an
ICFAR [Intermediate Care Facilicy for the Mentally Retarded] home . . . .
The propesal furcher provides that councies will pay approximately
45.3% for commmity DAC [developmental achievement center] services,

7. DPursuant to paragraph 89(b) the Commissioner has proposed
funding for 100 additiopal DAC [positions] and an increase of
$350,950 in CSSA [Community Soclial Serviece Act] funding.™

The moniter concluded that the defendants had failed to comply with para-
graph 89f of the Decree, stating:

“eounties pald 0.0% for state hospital services including residentisl
and day programs but 45.37 for communiry DAC services in fiscal year
1980; under the proposals submitted by the Comrissiconer counties will
pay 4.4% for state hospital residential and day propgram services, but
4.47 for community ICF/MR services and approximately 45.3% for cocwun-
ity DAC services, These statistics indicate that the legislative pro-
posals do oot elimicate finmancial incentives for the counties to dis-
continue their reliance upon state hospital services, nor do they en-
courage counties to develop community services providing the Yleast
testrictive environment.’ , . . Therefore, the propasals for legis-
lation submitted by the Commissioner do not comply with paragraph 89(f)
of the Consent Decree."

With respect to paragraph 8%b, the monitor stated that the record was not
conclusive rvegarding the extent of additional DAC capacity necessary, a_lthough
he noted that there was evidence presented that an additional 200 DAC positions
may be needed. The monitor nevertheless found that the Department's budget
request for funding for only 100 additional positions complied with the require-
ments of paragraph 89b. The monitor did, however, conclude that;

"the Department’s proposal for the 'folding ir' of funds into the
CSSA . . ., does mot ., . . set farth the specific dollar amounts to be
utilized for DAC programs, transportation and building rencvation,

nor does it establish guidelines for the counties in administering -
these funds or provide For sufficient monitoring by the Commissioner
of the counties' expenditures of the funds folded into the CS5SA. Im-
sofar as the 'folded in’ funde are not ‘earmarked' for specific ex-
penditures and the responsibility for determining the appropriate use
of these funds 4s left to the counties, it can be concluded that the
Commissicner's proposal does not clearly 'address' DAC programs,
transportation and building renovation. While parsgraph 89(b) im-
poses no burden upon rthe Defendants with respect to speclfic substan-
tive contents of the legislative proposal, it does require that the
DPepartment propose legislation to effectively deal with in particular-
ity the funding mechanism for DAC programs, transpertation and build-
ing renovation so that the additional capacity for these services will
be achieved. The record in the present matter does nct support the
conclusion that the Defendants have mer this objective.”




The wonitor recommended, based upor his findings and conclusions, thar:
“4. For the mext legislative session the Commissioner should
propose legislation which will equalize the percentage of costs paid
by the counties for state hospital services and for commmity-based
services. 1f such proposals are not adopted during the 1SB1 legis-
lative session, the Commissioner should propose such wmeasures for
adoption during the 1982 session of the legislature,
5. For the next legixlative sesgion the Commissioner sbould
seck to mwend the legislative proposal regarding paragraph 89(b)
to state with particularity the funding mechanisms for DAC programs,
transportation and building removaticn. 1In addition, the Comeissioner
should closely monitor the counties’ sdministration of the ’folded in'
monies to insure consistency with the intent of paragraph 89(b) and.
the proposals relative thereto, and provide copiez of such a monitor-

ing system to the Plainciffs and undersigned Monitor prier to imple-
mentatiop.™

Paragraph 95h of the Comsent Decree p:wid;s that the monitor's recommen-
dations mey not be {mplemented except upon motiom to the Court after notice and
an opportunity for all parties to be heard. The Decree contains mo specific
guidance as to the standard the Court should use to review the monltor's £ind-
ings, and the parties have acknowledged that they have not previously addressed
this issue. Without estzhblishing any precise standard of review at this time,
the Court will simply note that it will review the monitor's conclusions in
light of the entire record before the Court, and with the recognition that th'e
monicor 1s not & lawyer but rather 1s a specialist in the Field of mental re- I
tardacion whose present occupation iz to monitor and attempt te resolve com-
pliance i{ssves thet arise with respect to the Decree.s’

The plaintiffs have brought a motion requesting the Court to adopt the
monitor's Findings and recommendations concerning the defendants' non~compliance
with paragraphs 89b and B9f, and, in addition, have requested that tbe.Court
£ind non-compiiance with the first sentence of paragraph 89b becaupe mpore than
100 additional DAC positions will be needed in FY 1982-83.4 The Court will
first address the defendants’ :mplia;:ce with paragraph B9f.

FARAGRAFH B9f

Counties have the responsidilicy for making decisions about the placemeat
of mentally retarded individuale under DPW Rule 185, 12 M.C. AR, 2.185, Prior
to the approval of the Consent Decrse, it wars less expensive for the counties
to place mentally retarded persons in the State hospitals, beceuse the percen-
tage of the cost paid by the counties for hospital placement was significantly
lower than the percentage of the cost paid by the w:y for commmity-based
rvlacement. This fiscal incentive to institutionalize mentally retarded individ-

uals was Taised by the plaintiffs when they presented their case in chief in

lim




May 1980, and has been s matter of some concern to professionals in the field.

Three disparities in costs to counties for the care of mentaliy retarded
persons existed when the Decree was approved:

(1) The county share of costs for community residences for Medicaid
eiigible parsons was 4.4%, but the county paid nothing for State
hospital placement,

{2) The county share of costs for community residences for non-
Medicald (Coat of Care financed) persons was 30.39%, but the county
paid oothing for State hospital placement.

(N " The county share of costs for commmity-based developmencal
achievement centers (DACs) war 457, but the county paid nothgns for
day program services for persons placed in a State hospital.

There is mo present dispute that the first two disparities have been
eliminated by the State. The counties now pay the seme percentgge--&.#ﬁ--of
the cost of residential services for Medicaid eligible persons who live in come
munity residences as they do for those who live inm State l'u'.asl:it-tals.6 Moreover,
because of & change in how Medicaid eligibility is determined by the State, most
Cost of Care financed children are now eligible for Medicaid, which as a prace
tical matter eliminates the second disparity cited a.bwe.7 The third disparity
pertaining to DAC costs still remains. Counties now pay -4.41 of the cost of
day program services inm the State hospitals, but they continue to pay approxi-
mately 45% of the eoszt of DAC services provided in the commmnity. Thus, couna=
ties pay more for community placement for adults who participste in DACs than
for adults who participate in day programs in the State hospitals,

The defendants do not refute the existence of this dispariry, 'but argue
that the plaintiffs have fafled to show that sveh & disparity causes counties
to place retarded persons inm State hospitals. To the contrary, the defendants '
contend that the evidence demonstrates that despite the dispariry in cost,
counties make placement decislons based vpon the least restrictive alternative
available for esch {ndividual. The defendants also noze that the populstion of
the State hospital system has been declining since 1973, such that the Szate
iz currencly 13 monthz shead of the deinscituticnalization schedule provided in
paragraph 14 of the Decree. Finally, the defendanzs argue that the Department's
1981 legislative proposals considered es a whole have the cumulgtive effect of
eliminating the financizl incentive for counties to place people in State hos~
pitals,

The Court recognizes the substantial increase Lo the State's financial

commitment to community-based facilities and the progress that has been made
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toward deinstitutionalization, bur the izsue presented in plaintiffs' motion
is whether the Commissioner proposed legislation to "eliminate the financial
incentives currently encouraging countfes to place mentally retarded persons fo
state hospitals," as required by paragraph B9f of the Consent Decree. The de-
fendants agreed to this specific language, and the Court 15 required to construe

the Decree “as it is written.” United States v. ITT Contipental Raking Co.,

420 U,8. 223, 236, 95 5.Cr. 926, 43 L.Ed.22 148 (1975)(citing United States V.
Armour & Co., 402 U.8, 673, 681.82, 91 B.Cr, 1752, 29 L.Ed.2d 256 (1971)). The

Supreme Court in United States v. ITT Continmental Baking Co., supra, specifi-

cally oeced that Consent Decreez have many of the attributes of a contract, and
should basically be construed as suck, 420 U8, at 236=37.

Civing the word “eliminate™ its obvious weaning,a the Court must agree
with the monitor's comclusion that the defendants' legislative proposals did
not comply with parsgraph 89f. The Consent Decree was entered into after plain-
tiffs had presented their case in chief, which ipcluded ':asi;i.mony regarding the
need to r;duce the financial disincentive to countfer to meke commmity-based
placements, particularly with regard to the funding of DACs.g The Department's
settlement offer ir.c_ciuded-a proposal to "provide for facility neutral reimburse~
ment, L.e. no fiscal incentives or disincentives to a county to place im a
particolar type of faciliry." 0 Yoreover, after the Department submitted its
1981 legislative proposals,- the Mental Retardation Program Divieion continued
to aualyze options to eliminate the remaining disparity ia DAC and State hos-
pital program costs.u The Commissi{oner has stated that he is mot in faver of
.racmending one of the poscible options discussed by the Mental Retardation
Program Division, that of putting DAC services onder Title XIX (Hedicaid),lz
but this does not relieve the defendants of the legal obligation to submit a
proposal to the Legislnture to eliminate existing financial disparicies. The
defendants' argument that the plaintiffs must show that the ramaining disparity
causes State hospital placements to be made 48 without merit in this con« . |
text. The Court is thus in full agreement with the monitor's conclusion that
the defendants have not complied with peragraph 8%f,

PARAGRATH 8%b

Paragraph 8Yb sddressee the need for additionsl commniry-based services
because of the decrease in the State hospital popularion required by the Con-

sent Decree. This paragraph provides that the Commissioner's lagialative
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proposals "shell provide for the development of additional bed capacity and DAC
capacity necessary to accomodate former residents of state institutions [and]
shall address the funding mechanism for DAC programs, transportation, and build-
ing renovation necessary to serve former residents of state institutions." The
funding mechanise for DAC programs at the rime the Consent Decree was eigned
was the Commmity Social $ervices Act or (:9.!‘»5.].3 Through CSSA funding, coun-
ties are given a block grant to use for the benefit of various targeted popula-
tions, including the mentally tetuded.m

Plaintiffs’ motion raises two issues regarding compliance with paragraph
89b: (1) Was the defendants' proposal for funding 100 addirional DAC positions
in ecowpliance with the Decree, when wore than 100 additional positions will be
necesgary to serve the total demand for DAC services? and (2) Did the Commis-
sioner's proposal f£ail to "address the funding mechanisu for DAC programs, trans-|
portation, and building renovation necessary to sexrve former residents eof state
institutions,” because it provided additional funds through the (SSA which wera

not earmarked for particulsr purposes?

1. Additionzl DAC capacity necessary to accomodate former residents
of State institutions '

The Commissioner proposed fundimg for 100 addicional DAC positions., The
defendants assert that this proposal complied with the first sentence of 85b

because it provided for some imcrease in DAC capacity, which is all the Consent

Decree requires. The defendants assert that the issue of whether the Commis-
sioner’s proposal would have to provide for all projected DAC capacity was spe-
cifically negotiated, and the changes mede in the course of negotiation make it
clear that Funding for only some additional slots would need o be provided.
The sentence in question was amended as follows:

"The proposal will £ester provide the development of the additional

bed capacity and DAC slots necessary to accomodate former residents

of state institutions.”
The defendants contend that the deletion of the word "the" supports the claim
that the Commissioner's proposal need not provide for all additiosnal capacicy
necessary. The Court azgrees with the plafntiffs in this matter, hoWwever, since
in the Court's view, the deletion of “the," without the deletion of "pecessary,"
does ot add the word "some” before the terms "additionsl DAC capacity." The
seutence as it now stands provides for a definite mmovymr: the Commissioner's
proposal must provide for additional DAC capacity necessary to accomodete former

residents of State institutions. 1Tt s clear that the Decree does not provide
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for a preference for former vesidents of State institutions in admissions to
DACs, so the paragraph must require the State to provide for the additicoal
capacity necessary for all DAC needs. The testimony of Robert Meyer, & Pro-
gram Specinlist in the Mental Retardacion Division of the Depariment of Public
Welfare, established that che Department estimated that there would be an
overall need for 200 addirional DAC positions during FY :I.982-8:’..15 MoTeover,

the defendants admit that only sowe capacity was provided for in the Commis-

sioner's proposals. Thus, the Court has determined that although the exact
mumber of additional positions necessary may be difficult to sstimate, the
evidence presented is sufficieut to ¢onclude thac the Commissioner's proposal
did not fully comply with the requirements of paragraph BSb regarding the

provision of additional DAC capecity.

2, Addressing the funding mechanism for DAC programs. transportation,
and buildicg renovation necéssary €0 serve forwer residents of
Etate hospitals

The second requirement of paragraph 8%b iz, as the defendants assert, a
wvery general one, The defendants urge that, contrary to the monitor's con-
clusion, the Departmwent’s legislative proposals address the funding mechanism
for each of the three elements cited in the paragraph. The defendants’ pro-

pesals may be summarized as follows:
" {1) DAL programs: the Department's proposal included additional
funds for DAC programs through the Community Social Services Act. 6

(2) ‘Transportation: the Department's propesal provided that the
county board shall provide for tramsportation for eligible persons,
"$f provision for this tyansportation is not unreasonably burden-
some to the county board and if & more afficient, reasomable alter-
native means of transportation does mot exist." 17

{3) Building removatfion: the Department's proposal made county
boards responsible for "a means of facilitating access of phy-
sically handicapped or impaired persons tv services appropriate
to their needs." 18

The additional $350,950 added to the Community Social Servicaes Act was not in
arny way sarmarked for DAC prngrams.lg and the State did not directly provide
any funds for rranszportation or bullding rmovation.m

Plaintiffz contend that the lack of specific grants for additicmal DAC
capacity and for the other required services is a violatfon of the Consent De-
cree, since there is mo guarantee that the funds provided to counties undey

the CS5SA will be spent on DACs or on transportation or building renowation.
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Plaintiffs concede that the Commissioner's proposal, which was adopted in large
part by the Legislature in !.981.,.2‘l continues the practice of including mentally
retarded persons within the scope of those who might recaive CSSA services .22
requires counties to describe the DAC services to be p:ovided,zsand continuesM
the requirement that counties specify the maount to be spenk on DAC services,
Plaintiffs note, hoewever, that these requirements ware a part of the C5S5A fund-
fng mechanism prior to the signing of the Consent Decree, and assert that be-
cguse no change 1o the way DAC funds are distributed was proposed by the Com-
migsioner, the defendants heve not complied with paragraph 895.25 Plainriffs
suggest that the word “address" in paregraph 89b meaps wmore than that gome fund-
ing meci;anism be proposed, 1In essence, plaintiffs argue that the CSEA fumding
wechanism must be changed to ensure that the county spends tﬁe block grent funds
to provide the necessary DAC servigces.

The monitor agreed that Y[iInsofar as the 'folded in' £umds are not 'ear-
marked' for specific expenditures and the responsibility for determinipg the
appropriate use of these funds 18 left to the counties, it ¢an be concluded
that the Commissioner’s proposzl dees not clearly 'address' DAC programs, trans-
portation and building rencvation." The monitor further stated:

"While paragraph 89(b) imposes no burden upon the Defendants with re-

epect to specific substantive contents of the legislative proposzl,

it does require that the Department propose legislation to effective-

ly deal with in particularity the funding mechaniem for DAC programs,

transportation and building renovation so that the additional caprcity

for these gervices will be achieved.”

It is clear to the Court that the counties are not requived to spend a
particular level of CS5A funds for DAC services. Similarly, the building renc-
vation end transportation respomsibilities propesed by the Commissioner do not
mandate any specific level of expenditure. Indeed, no State fundes are directly

provided for these purposes. Moregver, it fz the Commissioner's position,

which was recently affirmed by a three judge panel in Lindstrom, et al v. State
26

of Minnescta, et a&l, that counties may reduce the mmber of days of DAC ser-

vices they provide when faced with serious financial constraine.

0f course, the issue of compliance must be deteymined by examining the
language of paragraph §%b. Under pleintiffs' interpretation, the defandants
are required to svbmit a proposal to “change" or “improve to more particularity
provide for" the funding of DAC programs, trnnsportu;ion, and building renova-

tion, 7The wonitor seems to have adopted this view as well. The Court cannot
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read these meanings into so wague 2 word s "sddress™ as it is veed fin the con-
text of paragraph B5h. In the opinion of the Court, “address"” means simply
Yorovide for" or “explsin' the funding mechanism to be used in these three areas.
Even such a limited definition of the term imposes the obligation to wubmit a
proposzl that is reasonably calculated to provide for the DAC services "uus-.
gary to serve former residents of state Institutions.” Ro particular funding
mechanism is Tequired, but the mechanism must be a reasonably effective one.
The Court thus finds thar although the defendante have tachnically "addressed”
the funding mechanism for the provisiom of edequate DAC sarvices, 1t Temains to
be geen whether the counties will provide sufficient services to the plaintiff
class through their use of C55A funds.

CONCLUSIONS AND REMEDIES

Paragraph 89f of the Consent Decres requires the Commissfoner te submit
to the Legislarure a proposal that would “eliminate the financial incentives
currently encouraging counties to place mentally retarded persons in state hos-
pitals."™ The Court has determined that in the context in which the Consent
Decree was negotiated, the "fipancial incentives" encouraging State hospital
placement were the disparities in county payment whereby the county paid a
lesser percentage of residentizl and day program cost 1in State bospitals than
the county paid for residential and dey program costs in the commrnity. Three
disparities in cost existed prior to the Court's approval of the Decree: one
disparity remains. The Commissioner’s proposals did not remove this remaining
disparity, because the proposals did not require the county to pay. for DAC '
services at the same percentage of cost regardless of whether those sarvices
were provided in the commusity or in a State hospitel. The defendants have
vot, therefore, complied with paragraph 89f,

As relief fm;' this non-compliance, the monitor recommended that the de-
fendants submit & proposal during the 1982 legislative sessicn that would
eliminate the financial incentives or-di.sparities that atill exist. Plaintiffs
urge the Court te adopt rthis recommendation, but the defendants suggest that
the Court proceed with caution in ordering the defendants to submit legislation
at this time. The Court 1is well aware of the difficult £inancial situation
that State officials are presently attempting to alleviate, snd has previously
noted the strides forward that have been made in the provision of services for
the montally retarded, The foremnst duty of this Court, however, ic to enforce

the provisions of the Consent Decree, which was megotiated and voluntzrily en-

tered into by the defendants, and which thg defendgnts agreed to be legally
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bound by, The defendants must honor the obligarions incurred under this Decree
to the same extent as obligations under any other legully binding document.

The Court will therefore gr‘a:nt plaintiffs' request that the Court adop:t the
monitor's recommendation to require the Commipsiomer to submit & proposal to
the .1982 Legislature that will equalize the costs paid by the copunties for
State hospital services and for ccommunity-based services,

Paragraph 839b requires the Commiszioner to submit a proposal rhat would
“provide for the development of additional bed capacity and DAC capacity meces-
sary to accomodate former residents of state inatitutioms," This paragraph
also provides that “{t}he legislation shall address the finding wechanism for
DAC programs, transportation, and building rencvation necessary to serve for-
mer residents of state institutioms." Because nothing in the Decree provides
& preference for former residents of State hospitals in obtaining DAC Qewices .
the propesal regquired by paragraph 895 must meet the needs of former State hos-
pital residents as well as those who presently live in the commumity. Although
the exact muzber of additional DAC positions necessary mey be difficulr to es-
timate, the proposal by the Commissioner requested funding for onlyonehalf of
the total additionzl DAC capacity estimared by the Department of Public Welfare
and by the defendants' own statement only provided for some additional capacity.
Thus, despite the monitor's lack of a finding of nm-coﬁplimce ot this {esue,
the Court has determined that the defendants' proposal reparding additional DAC
capacity did not comply with paragraph 89b, The Court will therefore order th_e
defendancs to determine the number of mentally retarded persons whe will need
DAC services during the remainder of the bienniim, based upon the DAC survey
conducted by the Mental Retardation Division of the Department of Public Wel-
fare and the Developmental Disah:l.lities. Program Office of the State Planning
Agencynand all other available information, and to submit & proposgl to the
1982 Legislature that will provide for the additional DAC capacity necesgary in
view of this determination,

Paragraph 850 also i‘equ!.res the Commeissionsr ro submit a propesal to
Yaddrees the funding mechanism for DAC programs, transportation, and building
renovation.” The Commissioner proposed the continued use of the CSSA funding
mechanism for DAC programs, and proposed legislation that made the counties
responsible for funding transportation and building ':Mltim. Stace funding

for countles pursuant to the (SSA i{s not egymarked for specific axpenditures
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and the Act does not establish sny guidelipnes for the use of CS54 funds, other
than very general ones. The Act provides for only limited monitering of county
expenditures., The Court has concluded that while the Commissioner’s propasals
technically "sddress" the funding wechanism, it cammot be determined at this
time whecher the mechanism specified will provide for che DAC programs, trans-
portation, and building renovation necessary to serve former State hospital
residenta. The Court vi.i.l l:he'rcfore order the defendantst to develop mn effec-
tive monitoring procees, which shall be submitted to plaintiffs and the wonitor
prier to mplmenution.zs 1f, after a reascosble period of time, it appeare
that the level of expenditure by the counties ip {nsufficienr to provide the
necessary services, the plaintiffs may raise this {ssue with the monfter and
request appropriate relief.zg

IT I5 ORDERED THAT:

1, The Comissionar shall submiz a proposal to the 1982 Legislature that
will eliminate the remaining financizl incentives encoursging counties to place
mentally retarded persons in State hospitals by equalizing the percentage of
the costs paid by counties for DAC sexrvices in State hospltals and In cMntty—
based facilities.

2, The Commissipner shall &:eﬁi‘u the number of mentally retarded per-
sons Whoe will need DAC sefvius during the remainder of the biennium, based
upon the DAC survey conducted by the Meutal Retardation Division of the Depart-
went of Public Welfare and the Developmental Disabllities Program Office of the
State Planning Agency referred to inm DPW Informarional Bullerin B1-84 (October
7, 1981Y and all other available information, and shall submit to the 1582
Legislature a proposal that will provide for the additional DAC capacity neces-
sary in view of this determination,

3. The Commissioner shall develop a method of effectively monitoring
the counties’ expénditures of C5SA funde onrt DAC services, which shall be gub-
mitted to the plaintiffs and the monitor prior to implementation. Should it be.
cone apparent that the level of expenditure by the ccunties it insufficient to
provide for the necessary DAC services, the plaintiffs may request the monitor
to xecommend appropriate velief pursuant to the procedures established in para-

) [ o-. - - e . . -
graph 95. . fs/ Tarl B. Larson

Janvary 13, 1982.

Uniced States Semior District Judge
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POOTNOTES
See Memorandum of the Commisgioner, Department of Public Welfare: Consent
Decree Paragraph 89, et 2, Welach v, Noot, No. 4=72-Civ. 451 (D. Mimn.),
dated December 10, 15B1.
Id.
It should be noted that the bearing officer appointea by the monitor Zer
the March 13, 1981, hearing, Frank Madden, iz = lawyer and previcusly
served as the monitor for the 1977 Cambridge Consent Decree,

This motion was previously ccheduled to be heard before the Court im August
1981, baot the State enployee strike disrupted chat schedule,

See Memorgndum of the Commissicner, suprg, note 1, at 7.

See Minn, Stac. § 245.0313 (Supp. 1981}).

See Mizn. Stat., § 246.5% (Supp. 19B1).

"Eliminate” is defined in Webster's Third New Internationa) Dictiemary

(1961} as follows: "to cause the disappearance of esp. as a factor er
element in a process or pitustion: get rid of: ERADICATE.Y

Testimony of Dr. Harold Tapper, Welsch w. Noot, No. 4=-72-Civ. 451 (D. Minn.)
May 12, 1980, Tr. at 1010,

See "Department of Welfare Positions Regarding Institutionzl Reform and
Development of Community-Based Alternatives for Mentally Retarded Persons,”
July 1, 1980, page 8. This document further states, “The major obstacle

to placement into community-besed programs continues to be the funding for
PAC services." Id.

See VAn Analysis of the Fisczl Policy Optioms to Elimipate the Fiscal
Incentives for Counties to Place Mentally Retarded Persone in State Hos-
pitals,”™ Mental Retardation Program Division, Department of Public Welfare,
St. Paul, MN, Fabruary 1981,

Affidavit of Arthur E. Noot, December 9, 1981,
See Minn, Star. §§ 256E.01-,12 (1980),
See Mion, Stat. § 256E.03(2) (1980 & Supp. 1981).

See Testimony of Robert Meyer, Program Specialist, Mental Retardaticn
Division, Department of Public Welfare, Hearing Transcript, March 13, 1981,
at 85-86,

See Memorandum of the Commissionmer, supra, note 1, &t 5; Plaintiffs' Exhib-
its for motion tc be heard December 9, 1981, Welsch v. Noot, Ko. 4-72-Civ.
451, Exhibit 7 st page 1, and Exhibit 12, attachment ¢; Moniter's Finding
of Fect No. 7 (HMay 21, 1981).

See H.F. 3, Section 20, page 14, lines 7-21 (introduced Jan. 8, 1981},
See H.F. 3, Section 9, page 8, lines 18-20 (introduced Jaa. B, 198l).

See Testimony of Robert Meyer, supra, note 15, at 83. The Comviseioner's
proposals also included certain amendments to the CSSA that “folded in"
$10,0560,000 in funding for programs that previously had been categorical
grants, such az shared living in the comunity, mentslly 111 imseitution-
alization momey, Cost of Care for emotionally disturbed and mentally re-
tarded children, and sliding fee day care. The CSSA budget proposal also
included 8 cost of living or inflation factor of %.1% and $149,200 for ¥¥
'82 and $469,500 for FY 'E3 for addi{tional DACs and for Cost of Care for
children in wesidential programs who are not eligible for medical assist-
ance. Counties will now receive rhis money in one block grant. See id,
at 94-95.

See Minn. Stat. §§ 256E.03-,10, -.12 {Supp. 19B1).
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22,

23.

24,

25,

26,

27.

28.

29,

See, e.8., Findings of Fact, Conclusions and Recommendatioms, May 21, 1981

The proposal extendad eligibility for C55A funding to the following gzoups!:
families with children under 18 who are experiencing ¢hild dependency,
neglect, or abuse; perscus under the guardianship of the Commiesfoner of
Public Welfare as dependent and neglected wards; vuloerable adults; persons
age 60 and over who are wvmable to live independently and caye for thelr own
teeds; emoriomally disturbed children and adolescents; mentally 111 persons;
mentally retarded persons; drug dependent and intoxicsted persons; and
other groups of persons who, in the judgment of the county hoard, are in
need of sociel services. See #.F, 3, Section 1, subdivision 2 (fntroduced
Jan, 8, 1981}, '

See H.F. 3, Section 12, subdivision 3(d), page 9, lines 34-37 (introduced
Jao, 8, 1981)

See 1d. at subdivision 3, page 10, lices 4-35.

Plaintiffs also suggest thar the only sanction available should the Com-
missioner fail to approve the coumty's social service plan is to withhold
one~third of one percent of the county’s asllocation of CSSA funds for each
30 day period of non-compliance. See Mi.nn. Stat. § 258E.05(2) (1980).

Lindstrom, et al v. State of Minnesota, et al, Civ. WNo. 9273, et al, slip
op. at 6 (filed Dec. 10, 1981) (appeal docketed Jan. 11, 1982) (No. 84-34}.
In Lindstrom, Kittsen co-un:y had made payments to vari.nus host counties
for the provision of DAC services on e per diem basis. Ju Qctober 1980,
the director of the Kittson County Welfare Board informed the Commissieper
and the DAC directors in the host counties that on November 1, 1980,
Kittson County's expenditure for DAC services would ba limited to three
days per week, as opposed to five days per week, in anticipation of a bud-
get shortfall in available funds for DAC services. Appeals were filed on
behalf of the DAC recipients, and a formal hearing tock place before a
veferee on January 7, 1981, The referee reversed the county board's de-
cision, but om April 16, 1981, Comissioner Noot affirmed the county's de-
cision to limit DAC services to avoid a firmly projected budget deficit.
On appeal to the State district court, s three judge papel affirmed the
Commissioner's decisien. The panel held that the Commissioner's interpre-
tatfon of rules and regulations of the Department of Public Welfare was
presumed o be correct, and found that che provision of DAC services was
mandated only "withic the appropriation made available for this purpose."
1d. {citing Minn, Stat. § 252.24 (1980)). See alsc Mimn. Stat. § 252.21
139803,

See Information Bulletim €£81-84, Minnesota Department of Publie ﬁelfare,
Dctober 7, 1981,

The Court expresses no opizicn at this time on the adequacy of rthe moniter-
ing system currently required by the Commmity Social Services Act, The
wonfitoring system developed by the defendants must, however, effectively
monitor the use of CSSA funds £or DAC programs, transportation, and build-
ing rencvation.

Recommendation 5.
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