TWIIED STATES DISTRICT QOURT
DISTRICT OF MIRNESOTA
FOURTH DIVISION
Patricia Welach, by her farher and
natural guardisn, Richard Welsch,
et al, on behalf of herself md sll
other persons similarly situated,

Plaintiffs,

)
)
)
) MEMORANDUM ORDER

v ) Ko. 4-72-Civ. 451
Axthur E, Noot, et al,

Defendants, )
)
e T

A Consent Decree in this watter was approved by this Court on September
15, 1980. Dr. Lyle Wray serves as the appointed monitor pursvant to .Pu.rt. VII
of the Consent Decree., This matter is now b&ore the 'Co'nr: becauge of a dif-
ference berween the parties as to whether the Consent Detree authorizes the
monitor ‘s receipt of fund; from the McRnight fmmdat.ion, & charitai:l.e, non-
profit organization.

In May 1981 the McEnight Poundaticm publiciged its intention to review
the field of mental retardation and developmental disabilities and to dev;elop
a plan to meer some of the nesds jn that field. After soliciting ideas from .
numerout intayestad parties, the Foundation agked Dr, Lyle Wray te submit »
proposal for evaluation, since the lonmg-term funding of the wmonitor in the
Helsch decree was often mentioned as an &rea in which the Foundation could
contribute. Foundation staff members then developed' their own recommendations
for additional funding in the amount of $50,000 per year for the momitor posi-
tion. ;ﬁ raviewing the Foundation staff's proposal with Commisegioner Noot,
hwevar: it became appareat that Commissioner Noot oppozed the mnitﬁr's Te-

ceipt of any MecKnighe Foundation funding and viewed gny increase in the mem-

itor's budget as a violation of the Consent Decree. Prior to the conaiderationm

of the staff's proposal by the Foundation Board, plalntiffs browght this woticn

requesting an Ovder from the Court indicating that receipt of the MeEnight

Foundation grant by the menitor wonld not be in violation of the Consent Decree.

The dispute between plaintiffs and defendant requires the Court to in-
terpret paragraph 97 of the Consent Decres, which p.rufridas for funding of the

wonitor position. The three sentences most relevant to the {ssues presented




provide as follows:
“The Conmissioner of Pubiic Welfars shall provide funding for the
woniter io an amoumt of $55,000 for the first year of service and
4u spmual amount increaged io subsequent years on the same basls
as cost-of-living incresses provided state employees , . . . The
wonitor shall not spend more momey for his or her personal ser-
vices, for censultant and support persomnel, and for other expenses’
than is provided pursuant to this paragraph . . . . 7The defendants
and eounsel for the plaintiffe shall cooperate with the monitor -
should the monitor seek to employ persons under any program which
requires s state agency or A non-profit corporation to be the spon-
soring agency for such employment.”

Plaintiffs assert that the last of thase three sentences permits the mon-
itor to obtain funding frem z foundation that provides grants to non-profit
corporations to supplement the smount provided by the State. Defendant sug-
gests that the last sentence only permits the monitor's use of & “program,™
such as VISTA (Volunteers In Service to America), CETA (Comprehensive Education
and Training Act), or Urban Corps, which would not provide the monitor with
funds, but rather would provide persounel who necessitate the cooperation of a
sponsoring agency or non-profit corporatien, Defendani: asgerts that the
$55,000 limitation on the monitor's budget was epproved by key legislators and
the Goversor in an effort to Iimit not only the cost to the State but also the
size of the womitor's office.

Evidence that the monitor's budget is to be limited is found in several
places in .the Decree. The fourth szentence in paragraph 97 (tha sec;md sene -
tence quoted above) apectfi.cal_ly indicates that the monirer "shall not spend
more money . . . than is provided pursusn: to this peragraph." The first sen-
tence of this paragraph contains a dollar limitation of $55,000 plus an apnual
cost of living increase, which is precise, sund paragraphs 95b and 96 @thrize
the monitor to retain consultants and support staff, but no reference is made
te the e,q'nivalen: of profassiungily trained, full-time “assistane monitors.™ -

Ti;e Court does mot doubt the moniter's need for additional funding and/or
professional assistance to perform affectively all of the functions smthorized
by the Dacree, i'ut the Court must tonstrue the Decree as it ix written, JIn the
Coaxt's view, the last sentepce in paragraph §7 only tllows the momitor to. em-
ploy additional staff that are financed by l. third party and supervised by one
of the parties to this lawsuit, It does not envision the momitor's direct re-
ceipt snd vse of additional funding from a scurce such as a private foundation.

Perhaps the Ipa;:t_ies did sot anticipare this p'u-ti.cular type of additional

assistance when the Decree was _draf_ted, but the changes in the original draft

) -



referrad to hy plaintiffs® sounsal do not support plaintiffs’ srgument that
direct grants may bs accepted by the sonitor, | Plaintiffs® counsel notes that
the language in the last sentence of paragraph 97 was changed from "Both coun-
ael for the plaintiffs snd the defendants shall cooperate with the momitor as
asy be necessary should the wonitor seek to exploy persons under programs such
28 VISTA if a ulute agency or a non-profit corporation is required £o be the
sponsoring agency for such employment” to “The defendants and counsel for the
plasntiffs shall cooperate with the monitor should the monitor seek to employ

persons under ;:;n_y program vhich requires a state agency or a mon-profit oz~

poration to be the sponsoring agency for such employment.” The Final lauguage
used 1t broader, but the “sponsering ageney” concept still remains, vhich sup-
ports I:he defendent's contention that the use of cutside persomnel, mot funds,
was autherized. Plaintiffs also argue that the sentence limiting the funds
available (the second sentence guoted above) was changed from “pursuvant to the
contract with the Commissioner” to Ypursuant to this par_a.graph,“ but in the

Court's view this chenge did not alter the substance of the sentence since, as

 defendant suggests, changes of this type were made throughout the Decree,

In sum, the limitation in parsgraph 97 that the monitor "shall not spend
more money . . , than is prowvided pursua'nt to this parsgraph,”™ coupled with the
Court's interpretation of the last sentence of this paragraph as iuthorizing'
enly the use of persomnel whose salaries are paid by an ocutside source, ccmpe-ls
tl;e conclusion that the womitor is not authorized to u:cep.t dire:ﬁ, additional
funding from & scurce such as tha HcKui-ght Foundaticn. Because there was =2
genuine dispute between the parties as to the interpretation of paragraph 97,
no attorneys' fees will be.aVardeﬂ in connection with plaintiffs' motion,

IT_IS ORDERED TEAT: .

_ 1} ) Plaintiffs' wotion for a declaration that the monitor may obtain ad-
dicional funding is denfed.

2. Ho attorneys' fees shall be epwarded,

C /s/ Berl R. Larsen
December 7, 1981.

Tnited States Senior District Judge
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