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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

Patricia Welsch, et al., _
. ‘ Plaintiffs, . Paragraph 95(g)} HEARING
LV ' Ko, 4-72 Civi1I451
Arthur E. Noot, et al.,

befandants.

Following a careful review of the entire record in
this matter, I herewith adopt in total the Findings of Pact,
Conclusions and Recommendations submitted on May 21, 1981 by

Prank J. Madden, Hearing 0fficer, regarding the above matter.

Respectfully submitted,

%@\D.WW

Dated this 21st day Lyld Wray, Ph.D. |
of May, 1981 " Monitor




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FQURTH DIVISICH

pPatricia Welsch, et al.,

Plaintiffs, Paragraph 95(g) HEARING
V. . ‘ PINDINGS OF FACT AND
’ RECOMMENDATIONS

Arthur E. ¥oot, et al.,

No. 4072 Civil 451
Defendants.

A compliance hearing was held on March 13, 1981 pur-

suant toc paragraph 95{g) of the Welsch v. Noot Consent Decree.

Frank J. Madden was appointed hearing officer by Court Monitor
Lyle Wray pursuant to paragraph 95£g] of the Consent Decree.
Dr. Wray was in attendance at the hearing.

‘Luther A. Granquist, 222 Grain Exchange Building, 323
Fourth Avenue.South, Minneapelis, Mirnesota appeared as counsel
on behalf of the Plaintiffs, and P. Kenneth Kohnstamm, Special
Assistant Attorney General,'515 Transportation Building, St.
Paul, Minnesota appeared on behalf of the Defendants. The defen-
dant Department of Finance made an appearance by its attorney

Michael Miles, Attorney General's Office.

STATEMENT OF ISSUES

The issues for determination are as follows:

1. Does the reduction of the GS salary account constitute
a reduction in the MR salary account and the MR staff
allocation in wviolation of paragraphs 37 and 39 of the
Consent Decree?

2. Has the Defendant failed to make legislative proposals
which eliminate the financial incentive to counties
to place mentally retarded persons in state hospitals
in violation of paragraph 8%(f) of the Consent Decree?

3. BHas the Defendant failed to make legislative proposals
regarding the need for additional capacity and commu-
nity based residential facilities and develorment
achievement centers (DAC's), including the development
of additicnal bed capacity and DAC capacity necessary
to accommodate former residents of state ingtitutions
and the funding mechanism for DAC programs, transpor-—
tation, and building renovation necessary to sexve for-
mer residents of state institutions in vieolation of
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for community DAC services, .

7. Pursuaﬁt o pafagraph 8%(b)} the Commissioner has
proposed funding for 100 additional DAC bed capacity and an in-
crease of $350,950 in CSSA funding. ({(BExhibit 12).

DISCUSSTON, CONCLUSIONS AND RECOMMENDATIONS

Discussion

A. Budget Reduction Issue

The Plaintiffs assert that the reduction in the GS
salary account made in the fall of 1980 is tantamount to a re-
ductiaﬁ in positions. This contention is based on: the premise,
adopted in the Januvary 30, 1981, Findings of Fact and Recommen-
dations made by the Cambridge Monitor, that “there is élearly
a corfelation between allocation of funding and allocatéd posi-
tions. If there is a reduction in one component, there will
likely be a reduction in the other." In alleging a violation

"¢f the Consent Decree the Plaintiffs do not allege that no reduc-
tion may be made in the GS salary account, but rather that a re-
duction in the GS salary account may be made only if {5% oflthe
amount by which that account is reduced is added to'the MR salary
account. In support of this position the Plaintiffs‘rely on
paragraphs 36 throuah 40 of the Consent Decree. Specifically,
paragraphs 37, 38 and 3% provide.as follows:

37. For purposes of settlement, the parties agree
that 2915.93 of these positions will be deemed to be serv-
ing mentally retarded individuals. ‘There shall be no re-
duction in this staff allocation until such time as each
state hospital has positions sufficient to meet all of the
staffing reguirements of paragraphs 46 through 55 of this
Decrae. '

38. The parties also agree that 1556.52 positions
will be deemed to be serving mentally ill and chemically
dependent individuals. Nothing in this Decree governs the
future use of these positions. :

39, .The remaining 1204.55 positions will be deemed
to serve the needs of all three groups. If there is a re=-
duction or reallocation of these positions, at least 45
percent of staff removed from these positions must be allo-
cated to serve mentally retarded persons. (For example,
if 100 of these positions axe elinminated, at least 45 will
be reallocated to serve mentally retarded individuals and
will be added to the 2915.93 positions referred to in para-
graph 37.) This process of reallocating at least 45 per-
cent of these positions shall continue until such time as
each state hospital has positions sufficient to meet all
of the staffing requirements of paragraphs 46 through 55.



On the basis of these provisions the Plaintiffs con-
tend that notwithstanding any directive issued by the Commis-
sioner of Finance pursuant to Minn. Stat..§16A.15, subd. 1, which
reguires the Commisgicner of Finance to reduce allocations to
gtate agencies if the state revenue is less’than‘needed to fund
apprcpriations; the éammissioner of Public Welfare is precluded
from reducing the G5 and MR salary accounts pursuant to para-
graph 103 of the Consent Decree which provides as follows:

The defendant Ccmmissioner and the defendant Chief Execu-
tive Officers must not comply with any executive or admin-
istrative order or directive which in any way interferes
with or impedes compliance by them with all provisions of
this Decree. .
In light of this prdvision the Plaintiffs argue that the cost
saving measures impiemented by the state hospitals relative to
holding stalf vacancies open to generate salary savings is in
violation of the Consent Decree. Specifically, there is no dif-
ference in effect between eliminétinq a position from the comple-
ment entirely and holding a position open to achieve salary sav-
ings since in beth instances the number of complement positions
has been reduced. Although the Decree does not prohibit the
Defendants from effecting a reduction in the 1204.53 positions
in the G8 salary account, the Decree does reguire a realloca-
tion to the MR salary aceount of 45% of any GS pesitions reduced
or reallocated. 1In addition, since there is a correlation be-
tween allocation of funding and allocated positions, 45& of any
galary savings achieved by not filling vacant GS positions must
be reallocated to the MR salary acceunt to increase the protected
number of MR positions. Therefore, since the Pefendants have
intentionally maintained vacancies in the GS salary aﬁcount in
order to eliminate a projected deficit, (Exhibits 133 to 137},
and since there has been no reallocation of 45% of the monies
saved, the Defendants have violated the Consent Decree.

In response the'nefendants argue that they have sub-
stantially complied with the Consent Decree since all monies
appropriated by the state to'the-Gé and MR salary accounts have
been spent to £ill and maintain the allocated number of posi-
tiﬁns. In addition, the Plaintiffs have not proven that there

has beeen a diminution in the guality of direct patient care



4. The cost cutting measures relative to the GS and
MR allocated positions included the following: Brainerd State
noﬁpital established a plan to "phase-in® new positions becaunse
the 'toﬁal appropriation was not sufficient to covér ths.cost
of all positions,” and in addition determined that $201,097 in
workers'.ccmpensation and unemployment compensation costs were
to be paid out of fiscal year 1981 salary monies (Bxhibit 112);
Faribauit State Hospital prevented a budget deficit in its GS
| and MR salary accounts by generating salary savings through "the
phase-in of human services persbnnel and the time required to
recruit and fill professidnal positions™ (Exhibit 1;3}}_Fargus
.Falls State Hospital reported that it did not preject a deficit
in the GS and HR'salary accounts because }t had maintained a
sufficient number of wvacancies open within the G5 and MR accounts
to eliminate the projected deficit (Exhibits 115 and 133); Moose
Lake State Hospital repofted that in order to eliminate its pro-
ﬁected deficit it must maintain vacant positions (Exhibit 116);
Rochester State Hospital, St. Péter State Hospiﬁal and Willmar
State Hospital each determined that the projected budget deficit
would be eliminated by holding positions open to achieve salary
savings. {Exhibits 117, 11% and 122).

5. In response to_these measures the Commissioner
of the Department of Public Welfare issued a d;ractive £o the
Chief Executive O0fficers of the state hospitals stating that
they must proceed to £ill vacancies as regquired by the Consent
Decree and the Governor's Executive Order No. 81-2 dated March
2, 1981, (Exhibit 128). Subsequently, various state hospitals
reported thét they had ceased to delay filling vacant positions.

(Exhibits 133 through 137).

€. Legislative Proposals

6. The Commissioner has submitted legislative pro-
posals pursuant to paragraph B89 (f) which would require counties
to pay 4.4% of the costs of state hospital residential aﬁd day
services for Mj eligible persons and 4.4% of the costs in the

community for an ICF/MR home. (Exhibits 6 and 153). The pro-
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FINDINGS OF FACT

A. Background
1 On September 15, 1980, the United States District

Court for the District of Minnesota approved a Consent Decree
which had been agreed to by the parties after a Memorandum of
Understahding etating basic principles to be incorporﬁted into
the Consent Decree had been'agreed tc on July 12, 1980. Pur-
suant to paragraph 95(g) of said Decree the court appointed Mon-
iter is empowéred to conduct, or retain a hearing officer to
conduct,  an evidentiary hearing regarding the questidn of com-
pliance.

_ 2, Paragraphs 36 through 39 of the Cocnsent Decree

set forth the stéff requiremgnts for state hospitals. Specif-
ically, paragraph 37 provides that of the 5677 full—time eguiva-
lent positions allocated 2915.93 will be deemed to be serving
mentally retarded individuals,.aﬁd that there would be no reduc-
tions in this staff allocation until vayious staffing standards
specified in paragraphs 46 through 55 had been met. Paragraph
39 provigdes that 1204.55 positions will be deemed toc serve the
needs of all three groups, namely, mentally retarded, mentally
i1l and chemically dependent persons. In addition, paragraph

39 provides that if there is a reducﬁioh or reallocation of the
1204.55 positions at least 45% of staff removed from these posi-~
tions must be allocated to serve mentally retarded persons. These
reallocated positions are to be added to the 2915.93 positions
specified in paragraph 37, and the process of reallccation shall
continue until various staffing standards specified in paragraphs

46 through 55 of the Decree have been met.

B. Budget Reduction

3. In the fall of 1980 the Depﬁrtment.of Public Wel=-
fare fgduced the MR salary account by $257,153 and the .GS salary
account by 5133,012 to assist the state in meeting a projected
5195 million deficit. As a result of these salary account reduc-
tions tﬁe various state hospitals began to project year end
deficits and to implement cost cutting measures including hold-

ing staff vacancies open to generate salary savings,



as a result of the underfunded hospi£a1 salary accounts. More
importantly, notwithétanding the Commissioner of Fimance's direc-
tive tco implement salary saving controls, the Commissioner of
Public Welfare directed the Chief Executive Officers of the state‘
hospitals to proceed to fill the positions protected by the Con~
sent Decﬁee in order to achieve coméliance with the Decree. This
directive was issuved irrespective of the fact that it would result
in the Department's inability to pay approximately $600,000 to
$800,000 of its obligations for workers’ compensation and unem-
-plo&ment compensatioh. {Exhibit 129). The Chief Executive Of-
ficers of the state hospitals acted in accordance with the Wel-
'fare Commissioner's directive and ceased to maiptain positions
vacant in order Eo generate salary savings. (Exhibits 133 throuéh
137). -

The Defendants further contend that read as a whole
paranaphs 36 tﬂrough 40 are intended to prévent‘the wholesale
reduction of positioﬁs which provide care for the mentally re-
tarded. and. cannot be construed to ﬁean that a state budget re-
duction is eguivalent to a reduction in the number of allocated
positions. Specifically, the terms "reduction” and "réalleca-
tion® as used in paragraph'SQ of tﬁé Decree refer to ihe inten-
tional elimination of allocated positicns resulting in & dimi-
nution of the guality of direc£ care prcvidgd to mentally re-
tarded persons, and these terms simply are not applicable to
the existing circumstances involving a substantial-state budget
deficit and necesszary budget reductions. Finally,_the Defen-
dants agsert that even assuming arguende that the budget re-
duction in the fall of 1980 was tantamount to a reduction in
the number of allocated pos;tions,'since the budget reduction
has now been restored last fall's reduction cannot be the basis
for eclaiming a viclation of the Decree now. Once the Depart- -
ment has expended on patient cgre all the monies appropriated
for such care it cannot be found to be in violation of the staff-

ing requirements set forth in the Consent Decree.

B. Legislative P:qusal Issues

Pursuant to paragraphs 89(bh) and {f) the Commissioner



is'raquired, as part of the Governor's 1981 budget recommenda-
tion,'to submit for indlusion'in the Govérnor's legislative
budget proposals addressing the following:

b. Heed for additional capacity in community-based
residential facilities and developmental achievement cen-
ters {DACs). The proposal will provide for the develop~
ment of additional bed capacity and DAC capacity necessary
to accommodate former residents of state institutions, The,
legislation shall address the funding mechanism for DaC
programs, transportation, and building rengvation neces-
sary to serve former residents of state institutions.

£. " Financial incentives to place mentally retarded
persons in state hospitals. The propesal will eliminate
the financial incentives curreatly encouraging counties
+o place mentally retarded persons in state hospitals.

The Plaintiffs contend that based on the clear lang-
uage of paragraph 89 (f} the Commissioner has dischatged his duties
when he has proposed legislation which will eliminate the dif-
ferance in the rate paid by a county for community services ver-
sus state hospitél sexvices. This interpretation of the phrase
*financial incentives” is supported by the Department's own study
which étated in pertinent part that “"incentives are considered
‘eliminated when the county agency pays for a day of residential
service at the same rate (percentage} regardless of where those
services are provided {i.e. im a state hospital or community-
based setting).® (Exhibit 15).

In support of itc position that the pefendants have
failed to comply with paragraph 82(f}, the Plaintiffs have focused
on two specific areas of service: {1) the developmental achieve-
ment center services (DAaC), and {2) residential services to child-
ren who are not eligible for medical assistance (MA). With
respect to the DAC services, in fiscal year 1980 counties paid
8.0% for services which included both residentizl and day pro-
grams, but 4.44% for community ICF/MR services and 45.3% for
community DAC services. (Exhibit 1, Table 1 and Bxhibit 15,
Table 1}. Under the Commissicner's legislative proposal counties
will pay ¢.44% for an MA eligible resident cof a state hospital
" for both residential and day program services, and 4.44% for
residential services for an MA eligible pexson in an ICF/MR home

and approximately 45% for a community DAC for @ay program ser-

vices., (EBxhibits 2, 3, 4, 5, &, 7, 8 and 9), Testimony was
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submitted by the Plaintiffs to the effect that this éroposal
would not substantially change the 45.3% currently paid by coun-
ties for DAC services, that certain counties are presently exper-
iencing sericus problems in providing sufficieﬁt DAC services
and that due to the high rate counties must currently pay for
DAC services, the counties are unable or unwilling teo provide
_enough DAC services to allow addiﬁional individuals to be re-
leaged from state hospitals.

Wth respect to residential services to non-MA eligi-
ble children, in fis¢al year 1980 counties paid Oft}% for state
hospital reﬁidential.servicQs and 30.39% of the cost for com-
munity-based residential services. The Plaintiffs 'submitted
evideﬂce that pufsuant to the 1egislative proposals suhgitted
by the Ccmmissioner counties ﬁbuld pay 10% of the cost of resi-
dential services for a non-MA eligible child in a state hogpi-
tal and 45% of the cost of residéntial services in.a community
group home, thereby increasing rather than eliminating the finan—
cial incentive for counties to pléce children in state heospitals.
The Commiésioner's proposals p;dvide in part for +he repealing
of Minn. Stat. §252.27, the Cost of Care Program, and for the
distributing of $8,002,000 currently used for the Cost of Care
Program to the counties. The Plaintiff's objections to this
proposal are based in part on the fact that it includes no reguire-
ment that the money be spent for residential services for handi-
capped children and therefore will result in further preséures
on couhties and families to ralj upon the less costly option
of state hospital placement for non-MA eligible children.

The Plaintiffs further contend that the Defendants
have not complied with-paragraph 89{b) of the Consent Decree
and in particular have failed to provide for additional DAC
capacity and have failed to address the funding mechanism for
DAC programs, transportation and builﬁing renovation. With re-
‘spect to the need for additional DAC capacity the Plaintiffs
point out that by the Department’s own projections there ﬁill
be an increase of 200 DAC positicns based on an assumption that

200 new public school graduates will regquira DAC services, yet
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the Department has éuhmitted a budget request for only 100 addi-
tional DAC positions. Moréovef, the projected need for 200
additional DAC positions does not take into account the needs
of current state hospital residents for DAC services. There-
fore, the legislative proposal will undoubtedly delay release

of state residents to DaC programs.

Finally, the Plaintiffs presented testimdny in sup-
port of their position that the Commissioner has failed to sub-
mit legislative proposals addressing the “funding mechanism for
DAC programs, transportation, and building renovation to serve
former resiﬁents of state institutions.™ 8pecifically, although
an additional $350,950 was added to the Community Sbcial Services
Act {CSSA) budget, this money was not earmarked for DAC services
and.thereviwas no specific proposal to meet DAC transportation
or building renovation costs. Therefozre, the CSS5A does not meet
'the'fequirements of paragraph 89fb} regarding funding mecharisms
for DAC programs, transportation and building renovation.

_ Recognizing that there is.a mathematical disparity
between the county’s 4.4% cost fo: hospital services and the
county's 45% cost of community DAC costs, the Defendants argue
that when viewed in the context of the full proposal'there will
'be financial incentives to counties to deinstitutionalize. Spe-
cifically, the proposal in its entirety adds approximately §5.1
million to existing programs, and these additional menies will
have a substantial influence in fostering placement in less re-
strictive programs. In addition, the Defendants emphasize that
the Plaintiffs' own witnesses testified that historically the
rate differential has not beea an incentiﬁe for counties to place
individuals in the state hgspitals. Therefore, the Defendants
assert that the Plgintiffs must show that the Department's leg-
islative proposal creates new financjial incentives to institu-
tionalize individuals, a burden which the Plaintiffs have failed
to satisfy.

With respect to distributing $8,002,000 currently used
for the Cost of Care Program to the counties, the Defendants

assert that the Plaintiffs contentions regarding the "folding
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in" of these funds into the CSSA are wholly unfounded. Specifi-
cally, the legislative proposal targets certain groups, includ-
ing the mentally retarded, for priority attention under CSSA.
Therefore, the counties will not be free to spend these monies
in other areas and the Plaintiffs' assertions that the "folding-
in" of these monies will encourage counties to hospitalize medi-
cally needy, low functioning retarded persons is speculative

and unsupported by evidence.

With respect to paragraph 89 (b) the Defendants' con-
tend that they have met the requirements set forth in the Con-
sent Decree. Specifically, paragraph B89(b) requires only that
the Commissioner "address" the funding mechanism for DAC programs,
transportation and building renovation. These areas were add-
ressed in E.F. 3, Sections 9 and 20. Therefore, the Commissioner
has discharged his responsibilities in this regard, and the Plain-
tiffs cannot prevail on this issue merely because there is dis-

agreement as to the substance of the legislative proposals.

Findings and Conclusions

On the basis of the findings of fact and a careful
analysis of the evidence and testimony presented in the hearing,
the Hearing Officer makes the following conclusions:

1. Paragraph 37 is clear in its requirement that a
staff allocation of 2915.93 full-time equivalent positions must
be maintained and that no reduction in this staff allocation
may be made until all the staffing requirements of paragraphs
46 through 55 are met. In conjunction with these reguirements,
paragraph 39 provides that in the event there is a reduction
in the 1204.55 positions allocated to the GS salary account,
at least 45% of the staff removed must be reallocated to serve
mentally retarded persons and this 45% reallocation must be added
to the 2915.93 positions protected under paragraph 37. Thus,
;lthough paragraph 39 does not preclude the reduction of GS staff
positions, it does reguire that at least 45% of the GS positions
reduced be allocated to the MR account.

The Commissioner of Public Welfare is free to make

budget reductions in accordance with the directives of the Gov-
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érnor and the Commissioner of Finance provided such budget re-
ductions do not "interfere” with or "impede® the steps hecessary
to achieve and majintain compliance with the Consent Decree. Thus,
a budget reduction in'the_GS salary account does not in and of
iteself constitute a violation of paragraph 3% since, as dis-
cusged abova, paragraph 39 dces not preclude the COMmissioner
 from making such budget reductions. However, to the extent that
such budget cuts cause a reduction in the 1204.55 positions spe-
cified in paragraph 39, the Defendants have an affirmative duty
to reallocate 45t of those positions reduced to the MR account,
thereby adding to the 2915.%23 positions protected under paragraph
37. fThe actions of the Departﬁent in the fall of 1%80 in reduc-
ing the MR salarﬁ account by $257,153 without maintaining the -
gpecified pumber of allocated MR positions and in reducing the
GS salary account without ailocating to the MR account 45% of
the ﬁositions adversely affectedlby the budget reduction indi-
cates that the Defendants have violated paragraphs 37 and 39

of the cﬁnsent Decree. This conclusion is not unduly réstric-
tive with respect to the budgetary process of the Department

of Public Welfare, but rather merely enforces the agreement
antered into by the Department pursuant to paragraphs 37, 39

and 103 of the Consent Decree.

2. The mere existence of a vacancy in an allocated
position in either the MR ¢or the G5 salary account does nbt,
without more, indicate a violation of the Consent Decrge. Spe-
cifically, the state hospitals will experience normal.turnove;
in the allecated MR and GS pqsitions which in turn may result
in a position remaining oﬁen during the recruitment and selec-
tion processes. It cannot be said that such circumstances indi-
cate that a position has been reduced, removed or eliminated
0 as to impose upon the Defendants the affirmative duty pur-
suant to paragraph 39 to. realleocate 45% of such vacant posi-

" tiens to the MR salary account. Nor can it be concluded that
merely because the Department has maintained suffipient nmonies
in the MR and G5 salary acc&unts,-without also recruiting and

sélecting persons +o f£ill the budgeted positions, the require-
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ments of the Consent Decree have been met. Thus, it is incum~-
bent upon.the parties to establish critefia upon which é déter—
mination can be made as to what point in time alreduction in
the number of allocated positions has occurred. _

3. Paragraph 89(f) reﬁuires the Commissioner to sub-
mit 1agi§1atiVE proposals to eliminate the financial incentives
currently encouraging counties to place mentally retarded per=
sons in statelhospitals.. Although the Commissioner made various
legislative proposals regarding this matter, the evidence and
testimony submitted at the hearing indicate that the proposals
do not effeétively-address the elimination of financial incen-
tives which encouragé counties to institutionalize mentally re-
tarded persons. 'For examplg, with respect to non-MA eligible .
childrén counties paid 0.0% for state'hoépital residential ser-
vices and 30.39% of the cost for community-based residential .
services in fiscal year 1980, Puisuant.to the Cdmmissioner‘s
legislative proposai counties would pay 10% of the cost for state
hospital residential services and 45% 6£ the cost for community-
based rgsidéntial services. .It is therefore clear that the coun-
ties would continue to bear a much greater financial burden for .
non-MA eligible children who are placed in comﬁunity~£ased'c3n-
ters than for those non-MA eligible children placed in state
hospitals. Thus, no incentive has been created under the Com-
missioner's proposal for the counties to discontinue theix
reliance upon state hospital placements fbr non-MA eligible
children.

Similarly, with raspect to the DAC's counties paid
0.0% for state hospital services including residential and day
programs but 45.3% for community DAC services in fiscal year
1980; under the proposals submitted by the Commissioner counties
will pay 4,44% for state hospital residential and day program
services, but 4.44% for community ICF/MR services and approxi-
mately-45.3% for community DAC services. These statistics
indicate that the legislative propoéals do not eliminate finan-
-cial incentives for the counties to discontinue their reliance

upon state hospital services, nor do they encourage counties
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to dgvelop community services providing the 'least_réstrictive
enviromment®. (Minn. Stat. §253A.075, subd. 17(b), Minn. Stat.
$252a.11, subd. 5 and Rule 185). Therefore, the proposals for
legislation submitted by the Commissioner do not comply with
‘paragraph 89{f)} of the Consent Decree. Finally, the evidence
doez not support a finding that the distribution to- the counties
of $8,002,000 from the Cost of Care Program will necesaarily
relieve the counties'_financial burden for community-based ser-
vices since these funds are not spécifically targeted for resi-
dential services for handicapped childxen.

5; Paragraph 89 (b} reguires the Commissioner to sub-
mit legislative proposals addressing the need for additional"
capacity in commﬁnityvbased residential facilities and develop-
mental achievement centers. Tﬁete was evidence presented to
indicate that there may be a need for an additional 200 DAC
'positiéns and that the Departmen£ has submitted a budget request
for only 1040 additionai DAC positions. Although the record is ’
not conclusive regarding the exten£ of the additional PAC posi-
tion needs, it is clear that the need for additional caﬁacity
exiets and that the Department has ident:i.'fied .thes:e needs at
least to the éxtent of 100 additional DAC positions.. In_addi-
tion, ﬁhe Department's proposal for the "folding in" of funds
into the C8sA potentially addresses fhe funding mechanism for
DAC programs, tranSportaticn and huilding renovation, This pro~
" posal does not, however, set forth the specific dollar amounts
to be utilized for DAC programs, transportation and building
renovation, nor does it establish guidelines for the counties
“in administering these funds or provide for sufficient monitor-
ing by the Commissioner of the counties' expeﬁditures of the
funds felded into the CSSA. Insofar as the "folded in" funds
are not féarmarked" for specific expenditures and the respon-
sibility for determining the appropriate use of these funds is
left to the counties, it can be concluded that the Commissioner’s
propesal does not clearly “address"™ DAC programs, t;anspérfation'
and building renovation. While paragraph 89tb].imposes no bur-

den upon the Defendants with respect to specific substantive
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centents of the leglslative proposal, it dces reguire that the
Department propose legislation to efféctively deal with in par-
ticularity the funding mechanism for DAC programs, transporta-
tion and building renovation so that the additional capacity
for these services will be achieved. The record in the present
matter does not sopport the conclusion that the Defendants have

met this objective.

RECOMMENDATIONS

1. If the Department of Public Welfare implements
budget.reductions in the G8 salaZy account which effectively
reduce, eliminate or reallocate the positions specified in para-
graph 39, it must allocate at least 45% of said positions to
serve mentally refarded individuals, thereby adding to-the
2915.93 positions protected under paragraph 37.

2. In order to insure compliance with paragr&ph 7
of the Consent Decree, the bDefendants must provide a sufficient
guarantee of funding nécessary to maintain the allocated posi-
tions until such time as each state hospital meets all of the
sta#fing requirements set forth in paragraphs 46 through 55 of
the Decree. ' | .

3, within thirty (30) days from the receipt of these
Findings and Reccommendations the Defendants and the Plaintiffs
should meet in an attempt to agree upon criteria for determin-
ing at what point a reduction in the allocated positions under
paragraphs 37 and 39 has occurred. In establishing these cri-
teria the parties should give consideration to the reasonable
time necessary for the recruitment and selection processes for
filling vacancies. Aan agreement regardiné these. criteria should
be reached by at least July 1,.1981.

) 4. For the next législative session the Commissioner
should ﬁropose legislation which will equalize the percentage
of costs paid by the counties for state hospital services and
for community-based services. If such proposals aré not adopted.
during the 1981 legislative session, the Commissioner should
propose such measures for adeoption during the 1982 session of

the legislature,
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5. For the next legislative session the Commissioner
should seek to amend the legislative proposal regardiﬁg paragraph
89(b} to state with particularity the funding mechanisms for
DAC programs, transportation and building renovation. In addi-
tion, the Commissicner should closely mcniter the counties' ad-
ministration of the “"folded in" monies to insure consistency
with the intent of paragraph 89{b) and the proposals relative
thereto, and provide cobies ¢f such a monitoring system to the
Plaintiffs and undersigned Monitor prior to implementation,

6. Within the interim pericd the undersigned Moni-
tor retainé jurisdiction over these matters £D the degree nec-
essary and consistent with his authority to insnre'that effec-
‘tive measures are taken consistent with the Consent Decree and

the Conclusions and Recommendations herein,

Resﬁectfully submitted,

Dated this 21st day /
of May, 1981 Tank J. Madden

Hearing Officer
Suite 200 Tallmadge Building
1219 Marquette Avenue South
Minneapolis, Minnesota .55403
(612) 333-3160
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