BASSFORD, HECKT, LOCKHART & MULLIN, P. A.
FORMERLY
RI CHARDS, MONTGOMERY, COBB & BASSFORD, PA.
LAWYERS
1430 DAIN TOWER
MINNEAPOLIS, MINNESOTA 55402
(612) 340-8950

Sept enber 8, 198 0

Hon. Earl R Larson

United States Senior District Judge
United States District Court

United States Courthouse

M nneapolis, M nnesota 55401

Re: Welsch v. Noot et al
No. 4-72 Civil 451
bj ections to Proposed Consent Decree

Dear Judge Larson:

| amthe father of Janice M Heckt, age 28, who is now and has
been for many years a resident of the Faribault State Hospital.

| am a past-president of the M nneapolis M nnesota Associ ations
for Retarded Citizens, a past regional vice-president and secretary
of the National Association for Retarded Citizens, a past nenber of
the President's Conmttee on Mental Retardation, the imredi ate past-
chairman of the Faribault State Hospital Advisory Board, the Chairman
of the National Association for Retarded Ctizens Legal Advocacy
Comm ttee, and presently a nenber of the Board of Directors of the
M nneapolis Association for Retarded Citizens.

| amenclosing herewith copy of ny letter, dated June 26, 1980,
to Luther Granqui st, which contained nmy strong objections to certain
parts of the Proposed Relief Drafts of the plaintiffs dated 5-20-80
and 6-13-80. Although the Proposed Consent Decree differs fromthe
prior Proposed Drafts, and although I strongly favor a settlenent of
this particular lawsuit, | amof the opinion that the Proposed Consent
Decree does not cure ny objections with respect to adm ssions, quota
reduction, and nonitoring as set forth in ny said letter of June 26.

| amof the opinion that the Proposed Consent Decree will:

1. Deny nentally retarded citizens the right to treatnent
and necessary residential and programatic services.

2. Deny mentally retarded citizens and/or their parents
and | egal guardians the right to choose the state
institutions as the least restrictive alternative



3.

and as the best treatment and program

Substitute the judgnent of a court appointed nonitor
and the court for the judgnent of parent, retarded
person, guardian, relative, county social workers
and rel evant professional staff of the state
institution working as a teamin the making of

pl acenment deci si ons.

Wth respect to the section entitled"Popul ati on Reducti on
Regui renments,"” | amof the opinionthat it s absol ut el y essenti al

for there to be added (1) an escape clause with respect to neeting
t he quota di scharge or reduction requirenments, and (2) a guarantee
of return to the state institution in the event the comunity

pl acenent

is not appropriate or in the event there is no alternative.

Reasons for escape cl ause:

1.

3.

| am satisfied that neither the plaintiffs nor the

def endant have an accurate data base with respect

to the demand for additional residential and programatic
services for nentally retarded citizens presently living
with their parents in the community.

There has been no accurate assessnent or data base
concerning those nentally retarded citizens presently
l[iving wwthin state institutions as to how many

woul d choose a community placenent during the years
July 1, 1981 through July 1, 1987.

If the defendants and plaintiffs have over estimted
the supply of community residential services and
prograns and under estimated the demand for such
services fromthose living in the communities and
over estimated the demand for such services by those
living in the state institutions, the court would find
itself discrimnating in favor of those living within
the institutions against those nentally retarded
citizens living within the communities and at the sane
time forcing those living within the institutions
to live in a "comunity placenent” against their
wi shes. Thus, denial and dunping woul d al nost be
guar ant eed.



Reasons for guarantee of return cl ause:

1. If parents, guardians and relatives do not have sone
guarantee that their son or daughter can return to
the institution in the event the conmunity placenent
IS inappropriate, or in the event there is no other
alternative available after the conmmunity placenent
is found to be inappropriate, there will be |ess
cooperation on behalf of parents or guardians and
nore litigation and expense incurred.

2. Wthout a guarantee there can certainly result a
denial of the right to treatnent and necessary
residential and programatic services for nmentally
retarded citizens.

Wth respect to the section on Adm ssions"” found in Paragraphs
16 through 20, on pages 4, 5 and 6, | | object to that portion of
Par agraph 16 which states the county has responsibility for '* * *
insuring that such placenment is devel oped”, for the reason that |
do not know anyone who favors the counties owning and operating
residential facilities and progranms, and | don't know how the
counties can insure such placenent be devel oped in the absence of
same. Al so Paragraph 16 does not protect the right of a nentally
retarded person,or his parent or legal guardian, to be admtted
to a state hospital in the cases where the retarded citizens and/or
his parents or guardians determ ne that the best treatnent woul d be
in the state institution even though there were sone appropriate
community placenent available. Although | believe the plaintiffs
wi sh to insure that counties nmake a reasonable effort to either
find an appropriate community placenent or to encourage the
devel opnent of comunity residential facilities and prevent the
counties fromjust automatically placing people in the state
institutions, there nmust be nore protection and assurance for
t hose people who need the treatnment and service that the counties
wi |l not decide that inappropriate community placenents are
appropriate or stall and delay adm ssions on the grounds that
they are in the process of devel opi ng such placenents.

Wth respect to the section entitled "Special Procedures
Regardi ng Adm ssion of Children", although I wholeheartedly agree
that the vast mpjority of mentally retarded children should be
mai ntained within the comunity, there is no question in ny mnd
that there will be a certain small percentage of children who
will be able to receive nmuch better treatnent in the state
institutions than in their respective communities; that parents
nust have the right to make this decision for their mnor children;




that the decree—proposed decree—states "the child shall be
placed in that comunity approved program as soon as possible”
and this would renove the parental authority to deci de whet her
or not the placenment was nost appropriate, or |east appropriate,
for their respective child.

| also believe that there will be instances when nore than
one year's period will be appropriate and | would be concerned
that if the county forgot to give the appropriate notice the
child m ght be denied service in the state institution.

Wth respect to the section on "Assessnents”, on page 6, |
have the foll ow ng objections:

1. The first sentence in Paragraph 21 as worded inplies that
plan shall be nmade for the discharge of all residents of our
institutions. This is not nmy understanding of the intent of the
Proposed Order. Also, it seens to ne this would present a very
difficult burden for DPWto neet in that it fails to recognize
that if DPWwere to specifically plan now for the discharge to
the community of all residents in defendant state hospitals, and
if they were not discharged for 10 to 20 to 30 years, the present
pl ans woul d be outdated and i nappropriate.

Wth respect to the section entitled "Discharge Pl ans", Para-
graphs 22 and 23, | object to the fact that the parents, relatives
or |legal guardians, are not involved in the decision as to the
appropri ateness of the community program and are not even apparently
entitled to receive fromthe county social worker the county social
worker's witten assessnent of the appropriateness of the program
and services being provided.

Wth respect to the section entitled "Appointnment and Responsibilitie
of a Monitor", it is very inportant that the court appoint a nonitor
that does not have strong bias or prejudice in favor of community
residential facilities and opposed to state institutional residential
programati c services, or vice versa. It is also inportant that
parents of residents of our state institutions be inforned of not
only the work of a nonitor and the nonitor's proposals or recommenda-
tions, but that in the future parents, relatives and guardi ans should
also receive notice of plaintiff's counsel's proposed action and
proposed relief being sought on behalf of our sons and daughters.




| hope that the above may be of sone assistance to the
court.

Very truly yours,

Mel vin D. Heckt



