UNIZED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

FOURTR DIVISION

Patricia Welsch, et al, ) -
Plaintiffs, )
MEMORANDUM ORDER
vs. )
Ro, 4=72-Civ. &51
Verzs J, Likins, et al, 3 '
Defendants. )

In a Memorandum Order dated May 13, 1976, this Court found thac certain
fiscal and complement control provisions of Minnesots law comsticute substantial
barriers to compliance by the defendanta Likine and Offerman with thelir obliga- - -
ticms under this Court's Order of October 1, 1974, as wodiffed, in part, by this
Court's Order of April 15, 1976. For reascus expressed in the Memoramdum Order
of May 19, 1976, this Court concluded that it had the power, as a single judge,
to enjoln enforcement of those fiscal and conplement coutrTol provisioms ineofar
as enforcement would interfere with the equitable relief required by the prior
Orders. The Court requested further briefing, however, om the defecdants' con- -
tencion that certain additioual defendants would need to be joined under Hule 19
prior to issuance of such injunctive relief. Pursuant to that request, briefs
were submitted I;y both sides on the issue of the need for additional partiez, and
aral argunent‘ was heard on July 7, 1976, On the basis of all the records amd pro=
ceedings herein, and after considering the briefs and arguments of counsal, the
Court has concluded that oo additional parties need be joined, and that enforce-
ment of the fiseal and complement control laws specified in paragraph 1 of the ‘
following Ovder should be enjoined, '

As a threshold matter, defendants question the power of this Court to en-
ter the relief requesred by the plaintiffs given the fact char the May 19, 1976;
Order has been appealed., The May 19 Order, containing four parsgraphs, consisted
of the following actiona: (1) demial of plaintiffs' motion For ccm;uning of a
three+ judge court; (2) denlal of plaintiffs’ request for an Ovder directing
.uinra snd trausfer of certain Medicaid payments; (3) a stay of thie Court's
-xuling on the reaquast for sn injunction against the fiscal and complement con~

trol laws; and (4) denial of defendants' motion for dismissal of the supplemental
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complaint. The rule as to the effect of an appeal on this Court's jurisdietiom
ia sec forth by Professor Moore in 7 Moore's Federal Practice 1 203.11 at 738-
39 (1975):

"Mhe filing of a timaly and effective notice of appesl divests the
district court of jurisdiction omly with respect to the judgment
brought up for review by the appeal, . . . [W]here an appeal 1
taken £rom a judgment which does not finally determine the entire
action, the appeal does not prevent the district court from pro-
¢eeding with matters not involved in the appeal, Thus an appeal
from an order granting or demying a preliminary injunetion does
not divesc che discrict court of jurisdietiom to proceed with the
action on the merits. , . "

Sae alsoc Jancusek v, Doyle, 313 F.2d 916 (8th Cir. 1963). This Court cemcludes

that the filing of am appeal from the May 19 Order did not divest it of jurisdic-
tion o Tule on plaiutiffa’ request for an injunction sgainst the fiacal and com=
plement contyol provisions.

Defendants Brubacher and Christianson are, respectively, the l:cmiuioner-
Qf Aduinistrarion and the Cormisaioner of Finance of the State of Mimmesota, vhose
duties are set forth in chapters 16 and 16A of the Mimmesota Statutes and in other
provisions of Mimmesota lsw such as appropriarions acts, which sre not éodified
as part of the Mipnesots $tatutes, Purscant to these provisions, it is the te-
sponsibllicy of the defendantsa Brubacher snd Christimmson, inter alia, to enforce
the fiscael and complement comtrol provisions of Minnesots lew specified in para-
- graph 1 of the following Order, '

This Court finde that effective relief can be provided the plafotiffs in
this case v:ltho'c; addition of sny other parties, Inciuding the Govermor of the
State of Minnesota, any w; of the legislature, and any law enforcement of-
ficiale of the State of Minnesota. Fallure tv join uuy such perscms ag patties
to this actiom will not as & practical wvatter and in the comtext of the Oﬁe:
fesued herewith subject any of the defendanta to & subatantial risk of incurring
l;nzltiple or differing obligationes vhich could not be cured by further Order of
this Court. WNor will failure o join such perscws impair or impede their abil-
ity to protéct any interest in the matter claimed by them,

As for the propriety of injunctive relief, the Court scknowledges this to
be a difficulr legal issue; ic is not & novel one, however, for several courts,
inciuding the Eighth Circuit, have uphald or ordered n_:eh telief in analogous
éirms:mces. See cases cited in Memormndum Order of May 19, 1976, at Slip Op.
5. On the authority of these cases, the Court does not retrest fyom its earlier

ruling that the relief i3 proper and appropriate. The Court has resolved to do

-2-



averything within its power to sscure to the plaintiff residents of Cambridge
their constitutional rights. The plaintiffs have nowhers elss to turm. No
other forum has been willing to air thair grievances, much less offer them re~ -
dress, It must never be forgotten that the plainciffs have been involuntarily
commicted. Albeit for the most bumane of reasons, their liberty--perhaps the
most fundamental of the righte secured to all of us by the Constiturion--has
been denied them at the Ma of the State, and mumy of them will ae o practical
matter never be set free. The Court has foumd that they are inadequately housed,
equippad, fed, trasted, and cared for, and that their wvery safety is imperiled by
thelr surroundings snd by lack of adequate staff. What the people of the State
af Mimmesota have done snd are continuing to do to the plaintiffs is--despite the
loftiest of motives--inhmane and unconatitutlonal. Platnriffs' cauae crias out
for the umﬁt ralief that this Court can offer, consistent with its power,

1T IS ORDERED:

.1, That the defendants Brubacher and Christianson, thelr successors in
office, agents, and employees and all persons in active concert or participatiom
with them, ara hareby enjoined from saforeing or actempting to enforce any pro-
vision of State law which, if implemented or emforced, would cause the defendants
Likinz and Offerman, tﬁeir successors In office, agents, mpiaynel, and all per-
sons in active concert or participation with them, to be umable t;l: comply with
this Court's Orders dated October 1, 1974, snd April 15, 1976. The provisioms
of Scace law refe-rred to {u this Order include, but are noi: limired to:

' (1) Article XI, section 1 of the Minnesota Constitution;

{(2) Minnesota Statutes § 10.17;

{3) Minnesota Statutes § 16.32;

(4} Minnesota Statutes § 16.173

{5) Minnesota Stacutes § 16A.14, as added by mection 8 of Chapter 231
of tha Mimmesots Laws 1976; ' ]

{(6) MWinnesota Statutes § 16A,15, an emended by section 10 of Chapter
231 of the Mirmesota Laws i?i"G;

{7) Himesa;a Statutes § 164.57;

{8) Mizmmesota Laws 1975, Chapter 434, § 12;

(9) Mimmesota Lawa 1975, Chapter 434, § 24;

{10) Minnesota Lawa 1975, Chapter 434, § 2, subd, 17;

{11) Mirnesota Laws '1976, Chapter 47, § 12;

(12) Miunesora Laws 1376, Chaprer 348, § 20,
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2. That copies of this Order may be served on the defendants Likins,
Offerman, Brubacher, and Christianson personally by counsel for the plaineiffs
or by such other persom ss they designate, o¢r by certified matl, return receipc
| requasted.

3. That the defendanca Brubacher and Christianson shall provide coples of
this Order to all pearsons in their respective departments who, on a regular
basis, are involved, or reagsonably could be expected to be inwolved, in activities
comcerning the Department ofl Public Welfare which voul& be affected by the terms
of thiz Order. WNo later than twenty daye from the date of thiz Order, they shall
each provide the Court and coumgel for the plainriffs with a scatemantc setting
forth the names sad pomitions of those persons provided coples of this Ovder,

4, That the Lnjunctivelpart. of the Oxder and Judgment be stayed until time

for appeal hag paszsed or until exhaustion of the appellate procesz.
LET JUDGMENT BE ENTERED ACCORDINGLY.

/8/ Earl R. Larsom
United States District Judge

July 28, 1976.
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