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equally applicable to the agent of the at-
torney. Therefore, this Court must
deny the defendant’s motion for a pro-
tective order.

This Court also agrees with Judge
Edelstein, however, that once the infor-
mation sought—here, the written state-
ment of Dr. Johpston—is disclosed,
there should be no rea) need to take the
deposition of the agent of the attorney.
Bee 61 F.RD. at 468, However, it the
plaintiff insists upon taking the deposi-
tion, he will be free to do so, subject to
the caveat that such examination must
be limited to the scope of the waiver®
It is premature, however, to “fry to lim-
it or fix the scope of examination” prior
to the deposition, Shiner ». American
Stock Ezchange, 2R F.R.D. 34, 35 (S.D.
N.Y.1961); rather, this must be re-
solved in the context of 2 particular in-
guiry to the agent.

An order in accordance with the fore-
going shall be issued of even date here-
with.
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Suecessful litigants in ¢lass action
against state officials for decleratory and
injunetive relief regarding treatment and

8. The geperel rule is that: “The client’s of-
fer of his own or the attorney’s testimooy
a8 to part of any communication to the at-
torney is a waiver as to the whole of the
<ommunication . . , . 8 Wigmore, }
2327, st 633. Tbus, Dr. Johneton's atate-

eonditions in state-owned mnd operated
facilitiez for the mentally retarded moved
for taxation of costs for expenses incur-
red in the litigation. The Distriet Court,
Larson, J., in an opinion supplementing
373 F.Supp. 487, held that the taxation
of costs was not proscribed by the Elev-
enth Amendment and the ecourt in its
discretion would grant the costs in full.

Motion for taxation of costs granted.

Judgment affirmed, 8 Cir., 525 F.2d
987,

L. Courts &303(7)

Eleventh Amendment did not bar
award of costs against state officials in
suceessful class action snit against state
officials for declaratory and injunctive

-relief regarding treatment and conditions

in state-owned and operated facilities for
mentzlly retarded, notwithstanding elaim
of defendant officials that the state in
all likelikood would pay any of the costs
assessed by court against them. V.S8.C.A.
Const. Amend. 11.

2. Federal Civil Procedure <2723

It is within sound diseretion of trial
court to grant, modify or deny requests
for taxation of costs. 28 U.B.C.A. § 1920.

8. Courts &=406.5{20)

Although items proposed as costs
should be given careful scrutiny, decision
of trial court thereon will be reversed on-
Iy for an abuse of discretion.

4. Unlied States ¢=147

Fees and cosls are taxable against
the United States within limits set forth
in etatnte. 28 U,8.C.A. § 2412,

5. Federal Civil Procedure &=2521

Costs are merely an incident of liti-
gation which are usually routinely taxed
by clerk against a losing party; anaward
of costs is not to be construed as punitive
in nature.

ment to the agent of the attorney, Mr.
Brady, must be produced in its entirety.
However, examination of Mr. Brady may not
thereby extenidl to cother communications,
even if they may in some way be related.
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8. Federsl Clvil Procedure $=2736

Neither the lack of evidence of any
bad faith on part of defendant state of-
ficials in defending the successful class
action suit for declaratory and injunctive
relief regarding treatment and conditions
in etate-owned and operated facilities for
the mentally retarded nor the lack of any
gpecific financial need on part of plain-
tiffs for reimbursement of costs, since
their expenses were met by voluntary
contributions, was relevant to question of
whether to allow costs to plaintiffs for
expenses ineurred in the litigation. 28
U.S.C.A. § 1920.

7. Federal Civll Procedure ¢&=2321

Court, which found that plaintiffs
were acting in good faith in requesting
taxation of costs in their successful liti-
gation against atate officials for declara-
tory and injunctive relief respecting
traatment of mentally retarded in state-
owned and operated institution and the
state officials were likewise acting in
good faith in opposing motion, could not
reject request for costs merely on the un-
founded speculation that its determina-
tion would cause a serious rift in common
afforts to meet constitutionally required
standards of care for the mentally re-
tarded.

8. Federal Civl] Procedure €=2738, 2741

Although pretrial investigation ex-
penses and expert witness fees are not
taxed as a matter of course, court has
considerable discretion to award these
fees when it feels they are particularly
necessary under circumstances of the in-
dividual case.

9. Federal Civil Prozedure =241
Federal court found that motion of
plaintiffs, successful litigants in class
action againgt state officials seelking de-
claratory and injunctive relief with re-
spect to eare and treatment of mentally
refarded at state institutions, for taxa-
tion of costs to reimburse out-of-pocket
expenditures for plaintiffs’ expert wit-
ness expenses and the expenses incurred
by the expert witnesses as result of their
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pretrial observations of conditions at
state hospital should be granted since the
expert witnesses were an indispensable
part of trial and the costa were appro-
priate and not excessive.

10. Federa] Civil Procedure
@=2788, 2188, 2740

Federal court found that the deposi-
tion expenses of plaintiffs, successful lit-
igants in class action against state of-
ficials with respeet to care and treatment
of mentally retarded, were reasonable
and should be taxed as costs and that
the plaintiffs were also entitled to recov-
er expense incurred in obtaining several
portions of transcript of trial and post-
trial hearings as well as expenses for ob-
taining photographs which were intro-
duced in evidence and constituted an es-
sential part of record.

—r——

Luther A. Granquist, Legal Aid, Min-
neapolis, Minn., for plaintiffs.

Thomas L. Fabel, St. Paul, Minn., for
defendants,

MEMORANDUM ORDER

LARSON, District Judge.

Before the Court is plaintiffs’ post-
trial motion for the taxation of costs of
$5,521.20 for expenses incurred in the
suecessful litigation of this class action
suit seeking declaratory and injunctive
relief regarding treatment and condi-
tions in six State-owned and operated
facilities for the mentally retarded.

I. BACKGROUND

This suit was brought by six mentally
retarded residents of Minnesota State
hospitals as representatives of persons
who had been judicially committed as
mentally deficient persons pursuant to
the Minnesota Hospitalization and Com-
mitment Act, M.S.A. § 253A.01 & seq.,
a civil commitment atatute. The defend-
ants are public officials and administra-
tors charged with the responsibility for
the care and custody of the plaintiff class
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members. They include the Commission-
er end Assistanl Commissioner of the
Department of Public Welfare of the
State of Minnesota and the Administra-
tors of the six State hospitals for the
mentally retarded.

A twelve day trial was ronducted in
September and QOctober 1973. In addi-
tion to testimony by various profession-
8l experts in mental retardation and the
presentation of voluminous documentary
evidence, the Court, sccompanied by coun-
sel for both sides as well as certain ad-
ministrative personnel, made an unan-
nounced one day tour of Cambridge State
Hospital on October 17, 1973.

On February 15, 1974, the Court en-
tered a declaratory judgment that held
that persons civilly committed for rea-
sons of mental retardation have a right
under both the due process clause of the
Fourteenth Amendment and the Minne-
sota Hospitalization and Commitment
Act, to minimally adequate treatment de-
signed to afford each of them a realistic
opportunity to be cured or at least to
improve upon his or her mental ang phy-
sical condition. Welsch v. Likins, 873 F.
Supp. 487 (D.Minn.1974). The Court a)-
50 held that these persons are entitled
under the due process clanse to have the
appropriate State officials conduet good
faith efforts to place the plaintiffs in
the Jeast restriclive conditions feasible
and consonant with their physical and
manta) condition. Finally, the Court
held that certain practices and econdi-
tions at the Cambridge State Hospital
may be in violation of plaintiffs’ consti-
totional rights under the cruel and un-
usual punishment clause of the Eighth
Amendment and the due process clause of
the Fourteenth Amendment.

Following the issuance of the deeclara-
tory judgment, the Court met with the
parties to attempt to resolve some of
their differences and held post-trial pro-
ceedings on May 10, 1974, At that time,
defendants offered testimony alcng with
depositions and exhibits to indieate their
plans for reforms. The Court on Octo-

ber 1, 1974, issued an Order gnd an ex-
tensive Memorandum setting forth the
steps defendants should teke to remedy
the conditions at Cambridge. The Court
retained jurisdiction over this cage and
has subseguently received mumerous re-
ports end correspondence setting forth
the efforts of the defendants to comply
with this Order.

The plaintiffs were and continue {o be
ably and conscientiously represented by
the Legal Aid Society of Minneapolis,
Inc. The defendants were and continue
to be gbly represented by the Office of
the Attorpev General of Minnesota

Attorneys for the plaintiffs bring the
present metion to recover the costs in-
curred in the successful litigation of this
case. The Court notes that no claim for
attorneys' fees is made in this motion.
These costs are itemized in the affida-
vit of Luther Granquist, one of plain-
tiffs’ attorneys and the numerical cor-
rectness of the amounts stated therein is
not challenged by the defendants.

Rather the defendants challenge this
motion on three separate and independent
grounds. First, they argue that although
the State of Minnesota is not 8 named de-
fendant, the State will in all lkelihod
pay any of the costs assessed by the Court
against the named defendants. The de-
fendants assert that the Eleventh Amend-
ment precludes Federal courts from as-
sessing costs of litipation against a State
officer in circumstances in which the
State would actually pay the assessed
amount. Second, defendants argne that
apart from the Eleventh Amendment, all
reguests for costs should be denied as an
exercise of discretion. Third, defend-
ants nrge that some of the specific re-
quests for costs should be denied or re-
duced.

Il. ELEVENTH AMENDMENT

In considering the Eleventh Amend-
ment guestion, the Court turns initially
to Fairmont Creamery Co. v. State of
Minnesoia, 275 U.S. 70, 48 S.Ct. 97, 72
L.Ed. 168 (1927), in which the Supreme
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Court allowed costs to be taxed against
the State of Minnesota. Minnesota as-
perted that despite a judgment against
it, costs could not be taxed againmst &
govereign state. Writing for & unani-
mous Court, Mr, Chief Justice Taft re-
jected this argument and stated that the
consistent practice of the Supreme Court
was to tax costs against the losing party
even if it were a State. 275 U.S. at 74—
77, 48 8.Ct. 97. He stated:

“Though & sovereign, in many re-
spects, the state when a party to litiga-
tion in this Court loses some of iis
character as such.” [Ibid. at 74, 48 8.
Ct. at 99.

More recently in Sims v. Amos, 409 U.
5. 942, 93 S.Ct. 290, 34 L.Ed.2d 215
(1972}, the Supreme Court summarily af-
firmed judgments awarding “plaintiffs’
costs,” “clerk costs” and attorneys’ fees
against officials of the State of Alabama
including the Governmor, the Attorney
General and the Secretary of State. In
the decision below, reported at %36 F.
Supp. 924 and 340 F.Supp. 691, a three
judge court held that reapportionment
plans prepared by the Attormey General
failed to met conatitutional standards and
accepted a plan presented by the plain-
tiffs. The Court found that the plain-
tiffs served in *“the capacity of ‘private
attorneys general’ [in] seeking to en-
force the right of the class they repre-
gent” and awarded c¢osts and attorneys
fees. 3540 F.Supp, at 694.2

In that decision the sovereign immuni-
ty or Eleventh Amendment issue was not
discussed. However, in the jurisdiction-
al statement of the defendants in their
appeal to the Supreme Court, the defend-

I. Ie dilyesko Pipeline Service Company v,
Wilderneas Society, 421 TS, 230, 95 S.Ct.
1612, 44 L.Ed.2d 141 (1975), the Supreme
Court overruled an award of attorneys’ fees.
The Court held that the “private attorney
geoeral™ exception to the established Ameri-
cen prectice of not awarding attorneys’ fees
to the suecesstul litigant had been erroneously
approved by the Court of Appeals since only
Congress could suthorfze an exception to the
“Americsn Rule.”
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ants did raise the fact that an award
against the State officials acting in their
official capacity was “tantamount” to a
money award against the State in viola-
tion of the doctrine of sovereign immuni-
ty. See Tayplor v. Perini, 603 F.24 898,
810 (6th Cir, 1974) (dissenting opinion),
and Gates v, Collier, 489 F.2d 298, 802
(5th Cir. 1973).

In Edelman v. Jordan, 415 U.8. 651,
94 8.Ct. 1347, 39 L.Ed.2d 662 (1974), the
Supreme Court determined that Federal
coturts lacked the power to order State
welfare administrators to reimburse wel-
fare recipients for welfare grants unlaw-
fully denied in the past. The Court held
that Federal courts are empowered to
grant prospective relief, see Ez parie
Young, 209 U.2. 123, 28 8.Ct. 441, 52
L.Ed. 714 (1808), but may not require
retroactive monetary damage sawards.
After discassing the historical back-
ground and a number of cases interpret-
ing the Eleventh Amendment, the Court
concluded::

“Thus the rale has evolved that a suit
by private parties seeking to impose a
liability which must be paid from pub-
lic funds in the state ireasury is bar-
red by the 11th Amendment.” 415 U.5.
at 663, 94 S.Ct. at 1356.

However, the Court alsc noted:

“As in most areas of the law, the dif-
ference between the type of relief bar-
red by the Eleventh Amendment and
that permitted under Ez porie Yeoung
will not in many instances be that be-
tween day and night, The injunction
issued in Er parte Young was not
totally without effect on the State's
revenues, since the state law which the

Tie Court stated at 421 U.S. at 270, 85 8.Ct,
at 1628, that the Supreme Ceurt's summary
affirmance in Sims v. Amos, 409 U.S. 942, 83
8.Ct. 290, 34 L.Ed.2d 216 (1972) could not
“be taken as an acceptance of a judicially cre-
ated privete attorney general rule. The Dis-
trict Court in Sims indicated tlhiat there was
an alternative ground available—the bad falth
of tle defendants—upon which to base the
award of fees”
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* Attorney General was enjoined from
enforcing provided substantial mone-
tary penalties sgainst railroads which
did mot conform to its provisions.
Later erses from this Court have Bu-
thorized equitable relief which has
probably had greater impact on state

- treasuries than did that awarded in
Ex parte Young.” 415 1.8, at 667, 94
8.Ct. at 1857.

Edelmen did not decide whether the
Eleventh Amendment precludes a Fed-
eral court from assessing the costs of lit-
igation apainst a State officer in cir-
cumstances in which the State would like-
ly pay the assessed amount, the precise
issue before this Court. What Edelman
did was to raise anew the question wheth-
er the Eleventh Amendment bars any
and all monetary awards against a State.

Subsequent decisions in the Courts of
Appeal have split over the issue of wheth-
er the Eleventh Amendment as interpret-
ed in Edelman bars the awarding of costs
and attorneys’ fees against State defend-
ants.

The First Circuit in Boston Chapter
NAACP., Inc. v. Beecher, 504 F.2d
1017 (1974), allowed an award of costs on
appeal acknowledging that “an award of
court costs cannot be neatly categorized
as either prospective or retrosctive”
504 F.2d &t 1029. The Court found that:

o

costs are not awarded for
acerued liability, but rather are assess-
ed for certain litigation expenses in
accordance with the generally mechan-
ical provisions of Rule 39

In this sense allocation of costs is &n
incident to the court’s jurisdiction and
judgment in the main action.” Jbid.

See also, Souza v, Travisono, 512 F.2d
1137 (1at Cir. 1975).

The Second Circuit in Jorden v Fu-
eari, 496 F.2d 646, 650 (1974) (attor-
neys' fees), and Class v. Norton, 505 F.24
123 (1974) (costs and attorneys' fees),
held that the Eleventh Amendment did
not bar awards directed against State of-

8 F.R.D—38

ficials where the State might well supply
the resources to satisfy the award.

The Ninth Circuit in Brandenburger
v. Thompson, 494 F.2d 885 (1974), hand-
ed down the same day as Edelman v. Jor-
dan, supra {March 25, 1974), determined
that the Eleventh Amendment did not bar
an award of attorneys’ fees against a
State official neting in his or her official
capacity. The Ninth Circnit relied upon
the summary affirmance in Sims . Amos,
#upra, and its previous decision on this
issue in Lo Raze Unide v, Velpe, 57 F.R.
D. 94 (N.D.Cal.1872), aff'd 488 F.2d
559 (9th Cir. 1973).

The Fifth Circuit affirmed an award

of attorneys’ fees and costs in Getes v.
Collier, 489 F.2d 298 (1973), a pre-Edel-
men decision. It based its decision on
Sims v. Amoes, supra, und stated:
. in such a suit as this the
award of attorney’s fees is not an
award of demages against the State,
even though funds for payment of the
costs may come from the state appro-
priations.” 489 F.24 at 302.

In a subsequent post-Edelmun deci-
gion, Named Fadividuel Members of the
San Antonio Conservation Society v. Tex-
es Highway Department, 486 F.2d 1017
{(5th Cir. 1974), the Court denied & re-
quest hy the plaintiffs for attorneys’
fees, The issue of costs was not discuss-
ed. Judge Ainsworth, writing the opin-
ion for the Court, held that the rationale
of Edelman barred the claim for attor-
neys' fees. Judge Tuttle dissented on the
attorneys’ fee issue,

(1}

A rehearing en bane was granted on
the attorneys' fee issue in Numed Indi-
vidual Members, 456 F.2d at 1062, and
the entire Fifth Circuit heard oral argu-
ment on this issue an Ociober 2, 1874.
That opinion is currently under advise-
ment.

The Third Circuit in Skehan v. Board
of Trustees of Bloomsburg State College,
601 F.2d 31 (1974), petition for cert. fil-
ed November 8, 1974, and Goode v. Rizzo,
606 F.2d 542 (1974), held that the Elev-
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enth Amendment bers an award of at-
torneys’ fees against the State. There
was no discussion of the isaye of gward-
ing costs in either case. In a subsequent
District Court case, Downs v. Depert-
ment of Public Welfare, 85 F.R.D. 557
{E.D.Pa.1974), Judge Green held that
the Eleventh Amendment &nd the ration-
gle of Edelman did not preclude any re-
medial monetary relief from the Btiate
treasury in terms of granting awards of
attorneys’ fees. He stated:

“Skehan and Goode did not squarely
confront the Third Circuit with such
sn award and thus are not contrelling.
We believe Edelman left open the pro-
priety of an award, such as that de-
seribed above, in a situation where
private counsel has vindicated a plain-
tiff’s federal statutory and/or consti-
tutional rights.” 65 F.R.D, at 560-61.
The Sizth.Circuit in Jordon v. Gilligen,
5800 F.2d 701 (decided July 18, 1974),
angd Taylor v. Perind, 503 F.24 898 (decid-
ed October 8, 1974) (Judge Edwards dis-
senting), held that the Eleventh Amend-
ment bars an award of atiorneys’ fees.
Bowever, the Court in Jordan ». Gilligan
indicated that Fairmont Creemery Co.
v. Minnesotn, supre, allowed the taxing
of costs against the states. 500 F.2d at
709 n. 13. Both Jordon'v. Gilligan, supra,
and Paylor v. Perini, supra are presently
before the United States Supreme Court
on petitions for writs of certiorari.

2. The remand for consideration of attorneys’
fees in Fowler was based upon language met
forth by the Supreme Court in lfills o.
Electric Auto-Lite Co,, 306 T.8. 370, 80 5.Ct.
816, 24 L.Ed.2d 593 (1970), and Newman v,
Piggie Park Enterprijes, 3%0 U.8. 400, 88
SCu 964, 19 LEL2d 1263 {1968). 'The
Eighth Circuir, along with other courts,
Knight v. Awciello, 453 F24 852 (Ist Cir.
1972), and Lee v. Southern Homer Siles
Corp., 444 F.2d 143 (5th Cir. 1971), had
interpreted Mills+ and Newmon ne snpport
*for the establishment of new guidelines for
the award of attprney's fees o encourage Yiig-
gation which vindicates certain strong Con-
greseional policies™ 488 F.2d at 144,

Ag discoseed above, mee footnote 1, the Su-
preme Court in Adlpeske Pipeline EBervice

* Compony v. Wilderness Society, supre, deter-
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{n Miburn v. Huecker, 500 F.2d 1279
{decided August 5, 1974), the Sixth Cir-
evit refused to uphold & denial of attor-
neys’ fees directed against the Commis-
sioner of Economic Security of the State
of Kentucky. The Court in remanding
the attorneys’ fee issue to the Diatrict
Court, did not discuss the Eleventh
Amendment or the decision in Edelman
ag it might apply to that iasue. However,
the Court earlier in that opinion denied
the raquest of the plaintiff for a mone-
tary award for past due welfgre benefits
based upon the Edebnan decision.

The Eighth Circuit has not considered
a post-Edelman case on the issue of
whether the Eleventh Amendment bars
o award of costs or attorneys’ fees to a
successful litigant in an action in which
State officials are a party. In Fewler v
Schwerzwalder, 498 F.2d 143 (& Cir.
1974), the Court reversed and remanded
a District Court order denying an award
of attorneys' fees against several city
employees in a suit brought under the
Civil Rights Act, 42 U.S.C. §§ 1981 and
1983. The District Court had granted
plaintiffs’ motion for costs but had denied
the request for attorneys’ fees. The
Eighth Circuit, however, did not discuss
the Eleventh Amendment as none of the
employees named &s defendants were
State emplovees nor was the State a
party.t

mined last week that an award of attorneys’
fees besed on the private attorney general
exception was improper. Tle Court mt 421 °
U.8, 240, 270, n. 46, 95 5.Cr, 1612, n. 46, list-
ed a number of Federal court decisions in
which the Supreme Court felt the private at-
torney genersl exception had been etronedus-
ly employed to award attorneys' fees including
Fowler.

However, this Court notes that the Supreme
Court did not consider the issue of the taxing
of costs in Alyeakn. It left standing the opin-
ion of the Court of Appeals, reported at
161 U.8.App.DLC. 446, 485 F.2d 1028, 1028
(1974), approving the request for taxation of
costs. This Court toncludes, therefore, that
Alyeska doex not and should not substantially
affect this Conrt’s deliberations on the taXa-
tion of coats issue,
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This Court is well awsre of the broad
sweep of the Supreme Court in Edelman
breathing new life into Eleventh Amend-
ment immunity. See Jene Doe v. Univer-
sity of Minnesofo, No. 4-T3-Civil 491
(D.Minn. November 7, 1974). However,
this Court finds that neither the holding
nor the dicta in Edelman requires the
conclusion that the Eleventh Amendment
bars the taxation ¢f costs in an action
properly before a Federal distriet court.

Edelman was concerned with large ret-
roactive payments of welfare benefits.
The Supreme Court characterized the
award of past welfare benefits wrongful-
Iy withheld in that case as “indistinguish-
able in many aspects from an award of
damages against the State,” 415 U.8. at
668, 94 S.Ct. at 1358. The Court indi-
cated its cencern that this monetary
award would “invariably mean there is
less money available for payments for
the continuing obligation of the public
aid system.” 415 U.S. at 886, n. 11, 94
S.Ct. at 1357,

This Court characterizes an award of
costs as an incident of litigation. Fair-
mont Creamery Co. v. Minnesota, supra;
Boston Chapter NAACP, Iuc, v
Beecher, supra; Taylor v, Perinf, 503
F.2d 899, 903 (6th Cir. 1974 (Judge
Edwards dissenting). The awarding of
costs iz often merely a mechanical act of
a clerk placing a small portion of the ex-
pense of trial vpon the losing party.
Boston Chapler N.AACP, Inc. v
Beecher, supra. It is at worst an “ancil-
lary effect” of a suit properly brought to
litigate a petitioner's claim for relief.
Taylor v. Perini, supra (Judge Edwards
dissenting}. An award of costs is not
an award of damages against the losing
party. (zaltes v, Collier, supre.

As zet forth above, the Supreme Court
in Edelman recognized that injumnctive
actions against the State, Fzr parie
Young, 208 U.8, 128, 28 5.Ct, 441, 52 L.
Ed. 714 (1908), are often not without ef-
fect on State revenues. The Court also
noted :

‘“. . . the difference between the
type of relief barred by the Eleventh
Amendment and that permitted under
Ez parte Young will not in many in-
ptances be that between day avd night.”
415 U.S. at 667, 94 5.Ct. at 1357,

[1] This Court therefore finds that
Pdelmon does not bar the awarding of
costs in this case. The Court finds con-
trolling on this issue the decisions in
Fairmont Creamery Co. v. Minnesota,
276 U.8. 70, 48 3.Ct. 97, 72 L.Ed. 168
(1927, and Sims v. Amos, 409 U.S. 942,
93 S.Ct. 290, 34 L.Ed2d 215 (1972).
Both of these decisions allowed the
awarding of costs against a State or
State officials. The Court therefore con-
cludes that the Eleventh Amendment
does not bar the award of costs in the
present case.

1iI. DISCRETION OF THE TRIAL
COURT TO AWARD COSTS

{24] It is clear that it is within
the sound discretion of the trial court to
grant, modify or depy requests for the
taxation of costs. 28 U.S.C. § 1920;
Sprague v. Ticonic Netionol Bank, 207
U.S. 161, 59 S.Ct. 777, 83 L.Ed. 1184
(1839); Farmer v. Arabian Oil Co., 378
.8 227, 85 B.Ct. 411, 13 L.Ed.2d 248
(1964); Linneman Consiruciion, Inc. v.
Montana-Dakote Utilities Co., Inc., B04
F.2d 1365 (8th Cir, 1974). Although
“jtems proposed as costs should
be given careful serutiny,” Farmer, 879
1.8, at 235, 85 8.Ct. at 416, “the decision
of the trial court will only be reversed for
an abuse of discretion.” Linneman, 504
F.2d at 1870. The Court also notes that
fees and costs are taxable against the
United States within the limits set forth
in 2B U.B.C. § 2412.

Defendants here urge that plaintiffs’
claim for costs should be denied in its
entirety. They assert three specific
grounds in support of this argument:

1. The Btate's conduct throughout
this litigstion has been exemplary and
there is no evidence of bad faith on the
part of the defendants in their defense.
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2. The plaintiffs have no specific fi-
nancial need for the reimbursement of
the costs incurred as their expenses were
met by voluntary contributions.

3. There is a need for legislative
cooperation to implement the relief set
forth in this Court’a earlier orders.

{5,6] Tkere is no substantial dis-
pute that the defendants acted in good
faith in this litigation or as to the plain-
tiffs’ financial status. If bad faith on
the part of the losing party or the finan-
cial need of the suecessful party were the
sole criteria for the awarding of costs,
actual awards of costs would be uncom-
mon. However, as indicated above, the
taxing of costs iz merely an incident of
litigation and are routinely taxed by
the clerk against a losing party. See,
6 Moore's Federal Practice, Para.
54.70{1] at 1301. Awards of costs are
not to be construed as punitive in nature.
“They are not comparable to an award of
damages or of retroactive bhenefitae.”
Taylor v. Perini, (dissenting opinion of
Judge Edwards), 503 F.2d at 909.
Therefore, the Court concludes that de-
‘fendants' first two grounds stated in op-
position to the request for the taxation
of costs are not relevant in this case.

The Court is conscicus of the need for
cooperation between the legislative and
executive branches of the State of Min-
nesola and all the parties to this law-
suit, including the Court, in implement-
ing the constitutionally required stand-
ards of care for the plaintiff class. See
Welsch ¢, Liking, No. 4-T2-Civil 451
(P.Minn, October 1, 1974), pp. 38-34.
The Court also recognizes the efforts
made by all parties to meet the minimally
adeguate standards set forth in that
Order.,

{7] The Court finds that the plain-
tiffs are acting within that spirit of
cooperation in bringing this good faith
request for the taxation of costs and
the defendants are likewise acting in

good faith in their opposition to this mo--
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tion. The Court, also acting in this
epirit, cannot reject this reguest by the
plaintiffs merely on the unfounded spec-
ulation that its determination would
cause g serious rift in the common ef-
forts to meet the constitutionally requir-
ed standards of care for the mentally re.
tarded.

1IV. CHALLENGES TO SPECIFIC
REQUESTS OF THE
PLAINTIFFS

The defendants also assert that certain
of the plaintiffs’ requests are *“more ob-
viously inappropriate than others,” De-
fendants’ Memorandum at p. 9, and yrge
that they should be disallowed. Before
considering these claims individually, the
Court notes that the plaintiffs are not
requesting any reimbursement for the
travel or office expenses of plaintiffs’
counsel nor, as noted above, are any at-
torneys’ fees claimed.

[8] The defendants first suggest that
none of the expenses incurred by plain-
tiffs’ experts in their pretrial chserva-
tion at Cambridge Hospita! should be re-
covered, Although pretrial investiga-
tion expenses and expert witness fees
are not taxed ss a matter of course,
6 Moore's Federel Practice, Para. 54.77
[5.-8] at 1734 and Para. 54.77[8] at 1751,
the Court has considerable discretion
to award these fees when it feels they
were particelarly necessary under the
circumstances of the individual case. See
Farmers v. Arebian Oi Co., supra, and
Linneman Construction Inc, v. Montana-
Dukota Utilities Co., Inc., supra,

The defendants slso assert that any
withess expenses in excess of those spe-
cifically allowed under 28 U.5.C. § 1821
should be disallowed, That section au-
thorizes witness fees of $20 per day for
attendance, $16 per day for subsistence,
and §0.10 per mile as & mileage fee.

{9) The Court finds that the motion
of the plaintiffs for the taxation of costs
to reimburse the out-of-pocket expendi-
tures incurred for plaintiffs' expert wit-
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ness expenses set forth in paragraphs
§-11 of the Affidavit of Luther Gran-
quist and the expenses incurred by the
expert witnesses gs a result of their pre-
trial obhservations of the conditions at
Cambridge State Hospital set forth in
peragraphs 20-25 of the Granguist Af-
fidavit should be granted. The Court
finds that these expert witnesses were an
indispensible part of this triel. Their ex-
perience in governmentally operated pro-
grams for the retarded was clearly re-
flected in their testimony &nd added
greatly to the Court’s knowledge. This
experience, coupled with their ohserva-
tion of the conditions at Cambridge, en-
abled the Couri to fashion not only nec-
essary but practica! requiretnents to re-
lieve the ecnditions that exist there.

The Courf in reviewing the costs as
outlined above finds them appropriate
and not excessive and therefore grants
them in full.

f10] Defendants also argue that var-
ions deposition expenses set forth in par-
agraphs 12-15 of the Granquist Affida-
vit should be disallowed. The Court finds
that all of these depositions were either
used at trial or were entered into evi-
dence. A number of these depositions
were teken afier the twelve day trial of
September and October 1873. However,
the question of the proper form of relief
was not determined in the Court’s initial
opinion of February 15, 1974, but was
set forth in the Court’s Order of October
1, 1974. BSeveral of these depositions
dealt with proposed plans for relief and
were entered into evidence in the hearing
of Mzy 10, 1974.

The defendents also argue that the
costs of eopies of six of these depositions
used by plaintiffs at trial should not be

allowed. The Court finds these deposi-
tion expenses limited and the use of them
by Court and counsel extenszive. Fur-
ther, if several of these depositions had
not been introduced into evidence, the
trizl would have pecessarily been longer
and more expensive. The Court therefore
finds that these deposition expenses were
reasonable and that they should be taxed
a8 costs,

The defendants also object to the re-
quest of plaintiffs to recover the expense
incurred in ebtaining several portions of
the transcript of the trial and of the
post-trial hearings. The Court notes
that the plaintiffs obtained only a few
brief portions of the transeript, includ-
ing the testimony of the defendant Com-
missioner at the May 10, 1974, hearing
where she articulated her general plan
for the implementation of the rights es-
tablished by the Court in ite February 15,
1974, Order. The Court finds this re-
quest minimal and the justification Tor
this expense considerable.

Finally, the defendants also assert that
the request for photographic expenses
should be denied. The Court notes that
these photographs were entered into evi-
dence at trial and are essential parts of
the record. If the case hagd been appeal-
ed, they would have been an indispens-
able part of the record for the appellate
courts to review, The Court finds the
photographic expenser necessary and ap-
propriately taxed as costs.

It is ordered:

That the piaintiffs’ motion for talxa-
tion of costs is granted in full.

Judgment will be entered for plain-
tiffs and against defendants in the sum
of §5,521.20.



