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March 7, 2003
Mr. David DuPre
Acting Regional Administrator

Centers for Medicare and Medicaid Services, Region §
233 North Michigan Avenue, Ste. 600
Chicago, IL 60601

RE: Current Problems with the Administration and Funding of Minanesota®s 1915(c) Waiver
Dear Mr. DuPre:

The Minnesota Disability Law Center is designated as the protection and advacacy system for person
with disabilities in the state of Minnesota. As part of owr work on behalf of clients, our office is
involved in ongeing discussions with the state’s Medicaid agency, the Minnesota Department of
Human Services (DHS), abour waiver services under Minnesota’s 1915(c) waiver for persans with
mental yetardation and related conditions (MR/RC waiver). We also work with the individual
counties that administer the MR/RC waiver on a local leve).

In responge to Minnesota's current state budget deficit, DHS has taken administrative action to
reduce the money allocated to counties to spend on MR/RC waiver services. We undérstand that
DHS has submitted a waiver amendment to your agency zeeking authorization to change its
allocation methodology, Howevet, rather than wait for approval of its waiver amendment request,
DHS has proceeded to implement its new allocation formula. DHS has informed counties of their
new waiver allocations. In many counties, these new allocations - made in the middle of the
waiver’s fiscal year — have drastically reduced the money available for the remainder of the service
year. Maliing matters worse, DHS has made its new allocations retroactive to January 1 of this year,
leaving countics with fewer than five months remaining in the current waiver year to impiement the
cuts imposed on their waiver budgets.

Given such retroactive reductions, many counties have begun drastically cutting clients’ waiver

budgets. Because these actions have proceeded in an mappropriate end unlawfit! meanner, and
bwcuuso this process throavens the hoalth and welface and poosible instiwlionalizalion of Many pooplc
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uging the waiver, we are submitting this letter to request that CMS deny DHS's pending waiver
amendment request to permit a new allocation formula for rebasing. We also ask that CMS require
that DHS restore service levels to all waiver recipients.

| S “Rebasing” background

In the couree of ongoing, informal discussions with DHS in December 2002 regarding the status of
a pending MR/RC waiver amendment to expand “consumer directed community supports” services
(CDCS), DHS informed the MDLC and various other stakeholders of its intention to “rebase” its
waiver allocations to counsies. Such rebasing — or reconfiguration of the amount allocated to each
county to serve ite clients on or eligible for the MR/RC waiver - was necessary, we were 1old, to
address the faster-than-expected growth in the program. DHS explained that its rebasing was nof
intended to reduce total expenditures in the program below the prior year's Jevel or, more important,
1o result in sérvice cuts to existing walver recipients.

In early January, when DHS begen to finalize its methodology for rebasing, DHS revealed that it was
considering a fundamental change to its allocation methodology, using paid claims data from fiscal
year 2002, with slight increascs to cover a legislatively mandated cost of living incresse and & small
increase to account for persons who were not fully in service during the year,’

Our office as well as county officials promptly voiced concerns with DHS once the nature of its new
rebasing methodology was explained. It became quite clear that some coumbies’ budgets, including
the larger counties in the state, would suffer far greater cuts than others. It also became clear that,
at the Jevel of cuts proposed by DHS, those countics most affected would have to cut established
waiverrecipients’ budgets, notwithstanding DHS's prior assarances and notwithstanding the clients’
undisputed needs for the serviees provided under those budgets.

'As CMS iz awnre, Minnesota's current MR/RC waiver provides for county-by-county
allocations to be made based on a statéwide “profile” system. The current profile system creates
four allocation categories with ircreasing dollar amounts assigned to each based on recipient
characteristics and historical cost of serving persons with those identified characteristics and
needs. The new rebasing formula departs dramaticelly from this system and focuses only on a
single year’s paid claims data. Such ah approach is inherantly probiematic because it is not
directly linked to recipient characteristics or neods. Moreover, the new rebasing formula is
flawed because it uses paid claims data from an unusual waiver year in which 2 huge number of
new waiver recipients were brought into the program at varying times and at initial service levels
far below what they actually and presently require.
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Thus, it was not unti] mid-January that DHS began to inform caunties and advocates that it was
planning to (1) implement a rebasing formula that would result in cerain clients suffering cute to
their services due solely to the circumstances that happened 1o exist in their county; and (2)
impiement the new methodology retrosctively to January 1.

This plan raized serious statewideness concerns.? 1t also raised serious health, safety, and welfare
concerns for those clients in the most affected counties. These concerns were clearly expressed to
DHS in meetings held in late January and early February.

In spite of these clear problems, DHS proceeded to implement its rebasing. Beginning in mid-to-latc
January, DHS netified counties oftheir budget allocations for theremainder of the year and indicated
that the rebasing was retroactive to January 1.

DHS took this action prior to publiching notice to all affected stekeholders, More important, it
apparently did so before submitting its waiver amendment request 1o CMS and abviously before
gefting your agency's approval of its waiver amendment.

In response to DHS's rebasing, counties throughout Minnesota have been trying to determine what
the new funding limitations imposed upon them mean to the administration of the waivey and what
reductions in the services for cutrént waiver recipients will be required to stay within their overall
county wajver allocations. The countics most severely affected have begun to notify waiver
recipients and providers of cuts to their service authorizetions and rates, including the following:

. In Ramsey County, the state’s secand largest county, budgeted amounts
available for many persons uder the waiver have been reduced by over 50%
of the amount allocated for the remainder of the cutient fiscal year ending
June 30. Copies of notices sent February 14 (with cuts as high as 77%) are
attached.

. In Carver County, spécific budget reductions will not be sent to recipients
until April 1 (covering the rest of the calendar year). However, the County
has told familics that families with waiver recipients at home will suffer the
largest and disproportionate cuts. Carver County is 50 concemed about the
size and impaet of DHS's ¢ut to its waiver allocation that it wrote to DHS
waming them that the County could not agsure that its clients’ health and
safety needs will be met. A copy of this letter dated February 26, 2003, is
attached.

* Exacerbating the statewideness problem is that fact that some smaller counties under
DHS's new rebasineg formula have actuglly received increased allocation amounts.
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. In Dakota County, service providers have had their rates reduced by 7%. In
addition, waiver recipicnts using the CDCS option have had their budgeted
amounts reduced across the board by 20% for recipients under age 18 and
15% for recipicnts over age 18.

. In Rock County, persons receiving day training and habilitation services
under the waiver have had their authorized service days reduced across the
board, an action that will have an obvious impact on the need for additional
residential services.

Other counties have yet 10 take specific action. However, like Carver County, Lac qui Parle County
{a smaller outstate county) has written to DHS 10 complain about DHS"s “refusal to provide an
adequate and appropriate financial base” for serving the caunty’s waiver clients. A copyofthatletter
is also artached.

As many of the counties and individual waiver recipients would agree, DHS's actions have resulted
in grot inequity throughout the state’s MR/RC waiver program. The rebasing, and the counties
rushed responsec to i, threatens the health and welfare of potentially hundreds of current waiver
recipients. DHS’s rebasing also violates recipients’ recognized duc process rights. For these
reasans, explained more fully below, we ask that CMS reject DHS's current amendment request and
instruct the state that it must rescind its recent unauthorized and improper cuts to county waiver
allocations.

2. Minnesota’s request that the waiver amendment be effective retroactive to
January 1, 2002 is Inconsistent with federal palicy.

Minnesota’s proposed waiver amendment provides that it would be effective retyoactive to January
1, 2003, although the explicit provisiona of that waiver were not published until February 18§, 2003.
Given the retroactive dats, various countics have been notifying clients of substan#ial cuts to their
euthorized service budgets.

The impact of these cuts on individual recipients will be severe and exacerbated by the fact that most
persons have an anpual budget starting in July of each year. Many of these individuals will, if the
amendment is approved and the proposed reductions are implemented, have nothing Jeft for the
balance of the waiver ycar.

These actions and these results are inconsistent with federal policy. Olmstead Update No: 4 (January
10, 2001) at pages 4-5 permits a waiver amendrnent to be retroactive to the first day of the waiver
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year in which the request was submitted. However, that statement is made in the context of a state
seeking an amendment to increase the number of approved participants.

Minnesota’s proposed amendment does nat increase the nutnber of participants or increase the scope
of services available to them. It erbitrarily harms many current waiver participants. Such action is
inconsistent with limitatione on waiver amendments shated in Olmsread Updare No: 4, at page 8:

Any reduction in the number of potential waiver recipients must be accomnplished in
a manncr that continues to assure the health, welfare, and rights of all individuals
already enrolled in the waiver.

To that end, Olmsieud Update No: 4 states (page B) that, to be epproved, the “Statc may provide an
essurance and methodology demonstrating how indjviduals currently served by the waiver will not
be 2dverselyaffected by the proposed amendment.” Other than reiterating to counies that they must
assure health and safety to current waiver recipients, DHS has provided no other standards, critenia,
or guidelines to explain how counti¢s are to make such assurances. DHS has included no such
“assurance and methodology” in the waiver amendment published for public comment. To our
knowledge, DHS has not made any such submission to CMS. In fact, it would be hard for DHS to
do 8o, because it has left the responsibility formaking such assurances entirely to the counties, most
of which are just now developing their reductions and notifying clients of cuts to their budgets.

KN Retroactive application of Minnesota’s proposed waiver amendment
compromises the falr hearing rights of current participants in the walver
program.

A fundamental component of the Mediceid progrem for Lath state plan services and home- and
community-based services is the participant’sright to a fair hearing prior ta reduction or termination
of benefits. Minnesota’s MR/RC waiver necessarily includes specific due process protectioh for
participants. Theright to ahearing in the context of proposed reductions that anticipate the effective
dat¢ of the proposed amendment cannot be disputed.

Included in participants® due process rights is the right to receive advance notice of the proposed
adverse action at lcast 10 days before the effective date. 42 C.F.R. § 431.211.

Federal policy also dictates that the waiver participant’s “right to receive a service is dependent on
a finding that the individual needs the service, based on appropriate assessment criteria that the State
develops and applies fairly to all waiver enrollees.” Qlmstead Update No: 4, at 6. In the current
rebasing context and resulting service euts, a fair hearing process to address these questions of fact -
whether proposed cuts comport with client needs, meet basic care requirements, etc. = must be
provided before the cuts are implemented.




MAR-13-2003 13:@9 MNDACA 651 647 9353 P.@7/B9

v M. David DuPre
March 7, 2003
Page 6

A related component of the fair hearing process is theparticipant’sright to continue assistance at the
present level pending the hearing and determination of the appeal. 42 C.F.R. § 431.230. The
proposed amendment compromises this fundamensel right because it is to be retroactive to January
1, 2003. '

For example, a waiver participant in Ramsey County may ¢hallenge a proposed 50% reduction in
the amount budgeted for her waiver year. If that participant requests that benefits continue at the
present level pending the appea), and if the reduction proposed by the county agency is upheld in
whale or in part and applied retroactive to January 1, 2003, the recipient may very well he left with
no remaining funds for the remainder of the waiver budget year. This result is inconsistent with the
federal policy quoted sbove from Olmstead Update No. 4 that any reductions in service may only
be made if rights of the participants are protected.

4. The proposed reductians In service for persons presently participating in the
bome and commuanity-besed walver program demonstrate that Mlanesota's
proposed amendment s inconsistent with the amount, duratlon and scape
requirements of 42 C.F.R. § 440.230(b).

Olmstead Update No: 4 emphasizes (page 4) that section 1915(¢c) does not authorize waiver of the
sufficiency of amount, duration, and scope requircment of 42 C.F.R. § 440.230(b). That letter also
states that this regulation will apply to the entire waiver. The relevant test is stated in these terms
(page 7):

... Whether the amount, duration and scope of all the services offered through the
waiver (together with the State’s Medicaid plan and other services available to
waiver enroliees) is sufficient to achicve the purpose of the waiver to service as &
community alternative to institutionalization and assure the health and welfare af the
individuals who enroll.

The results of the proposed amendment can already be seen. In several counties in the state, the
propased fanding allocation which lies at the heart of the amendment will cause substantial reduction
in the amount of services already found to be needed to meet the purpose of the program. These
undisputed needs hava been identified in proposed plans of care approved by county case managers.
Theseservices are needed 10 avoid institutionalization and io provide for the health and welfare of
the individual. The fact that the cuts noted above are being mede in counties around the state
regardless of, and contrary to, identified client nceds demonstrates that the proposed amendment is
inconsjistent with the amount, duration and scope requirement.
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S, Minnesota’s proposed amendment is also inconsistent with the statewideness
requirement of 42 U.S.C. § 1396a(a)(1) and 42 C.F.R. § 431.50.

Medical Assistance services must be provided “statewide.” See42 U.S.C. § 1396a(a)(1); 42C.F.R.
§ 431.50. States can, through waivers, “waive” certaint federal MA requirements, including
“statewjdeness,” However, Minnesots has never sought such a waiver. Neither Minnesota’s curreni
waiver nor the proposed amendment waive the statewidencss requirement.

Nevertheless, the rebasing methodology currently being implemented by DHS creates widespread
and fundamental disparities among the levels of service available to clients, depending on where they
happen to live. Thus, in Dakota County, one of the counties most affected by DHSs rebasing,
seyvice providers’ rates sre being cut. The vates for thosc seme services being provided by those
same providers working across the county line in Hennepin County are not presently being cut.

Similerly, individuals whose budgets have been cut by $0% or more in some counties are being
denied the ability to access critically nceded service, solely because they happen to live in 2 county
where waiver spending per person was relatively low in fiscal year 2002, Many waiver clients with
similar neads and similar budgets in other counties are not being subjected to similar cuts. Some
waiver recipients in “lucky” counties unaffected by rebasing are not being cut at all.

Such a situation arbitrarily creates geographic dispariNes in the access to services that are
indefensible in a statewide waiver program. As your agency has emphasized to the states in
Olmstead Update No: 4 (January 10, 2001) at page 5, “the State is obliged 16 provide ]l people
enrolled in the waiver with the opportunity for access to all needed services covered by the waiver
and the Medicaid Stats plen.” DHS’s rebasing and the county-by-county response ta the tebasing
cuts violate this basic waiver requirement.

6.  Request for Assistance

DHS’s recent rebasing actions have been driven solely by budget concerns, They have been rash,
inexpertly designed, and poorly implemented. They threaten the stability of the waiver program
overall. More important, they threaten the health and welfare of numerous waiver recijpienie.

We ask that CMS act expeditiously and instruct DHS to reverse its administrative decision to rebase
the allocations made for the remaindar of the current fiscal year (ending June 30). To the extent
some form of rebasing is warranted, we ask that CMS instruct DHS to reconsider its methodology
and focus on a reduction of the “‘profile” amounts currently used as the base methodology. We ask
that CMS reject DHS's current weiver amendment request. We also ask that CMS insist that any
future reduction in service amounts be prospective only and be supported by 2 showing that such cuts
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will not threaten waiver recipients’ health and welfare or otherwise undermine the basic purpase of
the waiver program.

Sincerely,

MMNNESOTA DisABILITY LAW CENTER

Bamett 1. Rosenfield
Attorney-At-Law
612-746-378S
BIR:ps

CC: AlanDom

Comumissioner Kevin Goadno
Dan Timmel
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