ZONING CASE MAY HAVE W DE
REACHI NG EFFECT

A city zoning deci sion which denied a
"special use" permt for the establish-
ment of a group hone in deburne, Texas,
for nentally retarded persons wll be
considered by the U S Supreme Court this
termwhen it reviews a decision nade by
the Fifth Qrcuit Federal Court of

Appeal s.

According to Mke Mrris of the United
Cerebral Pal sy Association in Véashi ngt on,
the questions considered by the Court may
be much broader than zoning | ans.

Here' s why.

The city of deburne denied a permt for
the group home for mentally retarded
persons in a zone in which other types of
mul ti pl e- person housing are al | owed.
Hence, the key reason for the denial was
the fact that its residents are retarded,
nmaki ng the ordi nance di scrimnatory "on
the face of it" against this class of
citizens, Mrris stated.

Wen the case appeared before the circuit
court, attorneys for the proposed group
hone argued that denial of the permt
was a violation of the prospective
residents' fourteenth anendnent rights
Those rights, often knows as "equal
protection" rights, guarantee that no
citizen can be deprived of essentia
rights without due process of the | aw,
that no person can be denied the "equa
protection" of the nation's laws. The
circuit court judeges found that the

vi ol ati on had occurred.

Hstorically, groups of persons in the US.

who have | ong been di scri m nated agai nst
have been granted sonet hi ng known as
"suspect status." This means that

| egi sl ation involving themnust be care-
fully reviewed to be sure it's not dis-
crimnatory. Attorneys for the group hone
argued before the circuit court that the
prospective residents should be grant-

ed this "suspect status" because of a

hi story of discrimnation agai nst persons
who are nentally retarded. The status
was grant ed.

Shoul d the Suprene Court agree with the

| ower court on the question of "suspect
status,” the local zoning ordi nance woul d
then be subjected to what's known in
legal circles as "heightened scrutiny."

Morris expl ained that w thout the "height-
ened scrutiny" provision, the case woul d
be judged sinply on whether or not the
town of deburne had a "rational basis"
for denying the permt. n that basis,
he said, it could be fairly easy to all ow
the denial to renain in effect.

If, however, the case is subjected to
"hei ghtened scrutiny,” then the interests
of both parties involved (the city and

t he prospective group hone residents)
nust be neasured and bal anced, he sai d.
"Eqgual protection" questions woul d enter
the picture as woul d the issue of whet her
or not essential rights of nentally re-
tarded persons (and perhaps of all dis-
abl ed peopl €) have been deni ed.

Wet her or not the Suprene Court agrees
with the Grcuit Court that mentally
retarded persons be granted suspect
status is critical, according to Mrris,
in setting a precedent for how ot her
cases i nvol vi ng handi capped persons are
j udged.



