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BILL MOYERS JOURNAL Air Date: July 24, 1980
JUDGE— The Law and Frank Johnson

© Copyright 1980, Educational Broadcasting Corporation

[Tease]

Judge FRANK M. JOHNSON: People in the South are unique. They're law-abiding. They have— They may not
likeit, but if they become convinced that something isthe law of the land, then they'reinclined to obey it, and it hurts
them to disobey it. I'm talking about the mgjority of the people. I'm not talking about the exception. And | realize
that a good many people herein this section of the country were dissatisfied with some of the congtitutional decisions
that | found it necessary to make, but at the same time, through the years, | don't think there's any question about it,
that | gained areputation among a large maority of the people in this section of the country, that Judge Johnson's
tough. Judge Johnson will rule the way he seesthe Constitution, but there's always one thing— he'salwaysfair. And
that's the only reputation that ajudge can hope to get. And that'sthe only kind of a reputation he ought to want.

[Interior, Judge Frank Johnson's courtroomin Montgomery, Alabama]

BILL MOYERS: In this courtroom in Montgomery, Alabama, more epic civil rights cases were decided in the last
25 years than in any other courtroom in America. They were decided by ajudge some called the most hated man in
the South, but a man who has earned an enduring place in our history for his courage and wisdom. His decisions
changed the face of the South and helped to bring about a new American revolution. Tonight, in the first televised
interview he has ever granted, I'll talk with Judge Frank Johnson, known around here as smply Judge. I'm Bill
Moyers.

[Bill Movers' Journal opening]
[ Filmmontage of the South fromante-bellumdaysthrough the civil rights movement to the present day |

MOYERS [voice-over]: You have only to scratch the surface of memory to recall the times when life in the South,
il referred to as ante-bellum, was dow and segregated. Rura blacks lived in unspeakable conditions seldom
broadcast to the world beyond. In towns and cities, blacks were confronted with daily reminders of laws and customs
that kept them separate and unequal. Most were constantly denied their constitutional rights, thus were powerless to
bring about change. The poet Langston Hughes captured the frustrations of his people when he wrote in the '50s.
'Get out the lunch box of your dreams, bite into the sandwich of your heart, and ride the Jm Crow car until it
screams, then like an atom bomb, it bursts apart.’ It burst apart in 1955 when a42-year-old seamstress named Rosa
Parks refused to give up her seat on a city bus in Montgomery, Alabama, to a white man. She had, perhaps,
unwittingly, detonated the civil rights crusade. From that chilly December day on. action and reaction combined to
create an inexorable pattern of petition, violence and change that lasted nearly two decades. Boycotts, marches,
rallies— they all brought hatred, anger, violence, and demagoguery. Asblack frustration and resentment changed to
protest, the worst of prejudice exploded across the South. In the midst of all the passion and turmoil, aquiet Southern
judge, a Republican from the Free State of Winston County, turned the tide of white resistance with a stream of
decisions that upheld the claim of blacksto their civil rights. President Eisenhower brought him down from the hills
of northern Alabamato sit as afederd district judge in Montgomery. It was 1955. He wasjust 37. the youngest
federal judge in the country. Fate placed Frank Minis Johnson. Jr. in the nerve center of confrontation and change.
Togiveyou an idea of hisimpact on the South and the nation during his 24 years on the district bench, thisis how he
responded to the challenge. He declared segregated public transportation unconstitutional (Browder v. Gayle,
1956). He ordered the integration of public parks (Gitmore v. City of Montgomery, 1959). interstate bus terminals
(Lewis v. Greyhound Corporation. 1961), restaurants and restrooms (U.S. v. City of Montgomery. 1962). and
libraries and museums (Cobb v. Montgomery Library Board. 1962). He required that blacks be registered to vote
(U.S v. Alabama, 1961), creating astandard that was later written into the 1965 Voting Rights Act. He was the firgt
judge to apply the one man-one vote principle to state legidative apportionment (Reynolds v. Sims. 1964). He
abolished the poll tax. He ordered Governor George Wallace to dlow the civil rights march from Selma to
Montgomery (Williamsv. Wallace, 1965). He ordered the first comprehensive state-wide school desegregation (Lee
v. Macon County Board of Education. 1967). was the fird to gpply the equal protection clause of the Constitution to



state laws discriminating against women (White v. Crook, 1966). He established the precedent that people in mental
institutions have a congtitutional right to treatment (Wyatt v. Stickney, 1971), a sweeping breskthrough in mental
hedlth lav his order to eliminate jungle conditions in Alabama prisons is the landmark in prison reform (Pugh v.
Itukr  Iv7f>) 1itin1969. Richard Nixon considered Frank Johnson for an appointment to the Supreme Court.
Southern Republicans vehemently objected, and the appointment was blocked. President Carter nominated Johnson
in 1977 to head the FBI, but the judge withdrew a few months later after major surgery. Last year, after dmost a
quarter century as a district judge. Johnson was eevated to the Fifth Circuit Court of Appeals. We spoke in that
courtroom in Montgomery, where his momentous decisons had been made. Tonight, the firg part of our
conversation.

MOY ERS: When you were appointed to the bench, one of the newspapers in Alabama referred to you as "a
furriner.”

JOHNSON: A foreigner. That'strue.

MOY ERS: They said the feds had gone al the way up to the damn Y ankee territory of Alabama—
JOHNSON: North Alabama.

MOY ERS: —to north Alabama to bring a Y ankee down to—

JOHNSON: Imported him.

MOY ERS: Imported him down to Montgomery, which is the old capitol of the Confederacy.
JOHNSON: Cradle of the Confederacy.

MOY ERS: Cradle of the Confederacy. What did they mean when they said 'the damn Y ankee territory of northern
Alabama'?

JOHNSON: Well, northwest Alabama was inhabited back in the early 1800s by a lot of Andrew Jackson's people,
the men that came with him down to fight the Creek Indians. And land in Tennessee at that time was slling for $2,
S3, $4 and $5 an acre. Land in northwest Alabama Weas selling for five and 10 cents an acre. And they bought small
farms, and they brought their families, and they settled in the northwestern part of the state. They not only brought
their families with them, they brought their attitude toward government. And the people up there have been referred
to in many instances as Jacksonian people, Jacksonian Democrats. | think that they envision themselves as adhering
to the Andrew Jackson philosophy of government, and the Republicanism didn't grow up in northwest Alabama until
the Civil War.

MOY ERS: What happened after that?
JOHNSON: The Civil War?
MOY ERS: How did Republicans get established in northern Alabama?

JOHNSON: Well, the people that adhered to the Jackson philosophy had afierce loyalty to the national government.
| expect probably the most dramatic example of that is aresolution that they passed in Winston County—

MOY ERS: That's where you were born?

JOHNSON: That's right. And raised, in Winston County. | grew up there. The sentiment in Winston County and
that entire area was for neutrality. They did not want the state of Alabama to secede from the Union. And they
adopted aresolution on July 4, 1861, tothiseffect, 'We agree with Jackson' — meaning Andrew Jackson — "that no
state can legally get out of the Union, but if we're mistaken in this, and a state can lawfully and legally secede or
withdraw, being only a part of the Union, then a county, any county, being a part of the state, by the same process of
reasoning, could cease to be apart of the state." And then they continued, "We think that our neighbors in the South
made a great mistake when they attempted to secede and set up a new government. However, we do not desireto see
our neighborsin the South mistreated. And therefore, we're not going to take up arms against them. But, on the other
hand, we're not going to shoot at the flag of our fathers. Old Glory, the flag of Washington, the flag of Jefferson, the
flag of Jackson. Therefore, we ask that the Confederacy on the one hand, and the Union on the other, leave us alone.
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unmolested, that we may work out our political and financial destiny here in the hills of northwest Alabama." And
that'sapart of my heritage. That's the reason they— the people here, | think jokingly more than anything el se, made
reference to my being a foreigner and being imported.

MOY ERS: Isthat why they call Winston County the Free State of Winston?

JOHNSON: That istrue. That istrue. After this resolution, they passed aformal resolution, the same day, seceding
from the state of Alabama.

MOY ERS: What happened practically? Where— what happened to it in the Civil War?

JOHNSON: Very few eligible men — by eligible, | mean those that were fit for war duty—joined the Confederate
forces. Over 90 percent of the men in Wington County and surrounding counties — Winston probably took the lead
inall of this— refused to go. The Confederacy sent what they called press gangsin to arrest them and force them and
take them and impress them into Confederate army service. A lot of them fled, hid in the hills, and in the caves. And
many of them were pushed to the point that they went through what was then the underground and joined the Union
forces. And some of my forebears joined the Union forces.

MOYERS: But some also fought on the Confederate—
JOHNSON: They did. They did.
MOYERS: Did you ever fed divided loyalties?

JOHNSON: Oh, no. No. Never. Thedivision, insofar asthe Civil War is concerned, never played any strong part in
discussions in our home. We always had an intense pride in being Americans. We had an intense loydty to our

central government. But | never fdt like | was torn between two ideologies, and | don't think either of my parents
did.

MOYERS: Solongwelook back to the Civil War, back to those days when— the Glorious Defest, one author called

it. Do you think that's over, that for all practical purposes, that's no longer the definitive memory in the mind of the
South?

JOHNSON: Well, you still seetagson automobiles of the old Confederate veteran with hiswhiskersand hiswalking
stick, and he says, 'Hell, | ain't forgot., [They laugh] You ill see rebel flags at public gatherings, particularly
football games. You till have people that wave the Confederate battle flag, but | don't think serioudy the conflict to
which you made reference, the Civil War, plays any part in our society at thistime. | don't envision that it will in the
future. Of course, not many people down here refer to it as the Civil War. They refer to it as the Northern—War of
Northern Aggression. Some of them refer to it, and most people refer to it, as the War Between the States. They
refuse to acknowledge that it was acivil war.

MOYERS: What do you think that growing up in Winston County did for you? | mean, somebody wrote of you that
they think that your code of what'sright and wrong was very much molded by your upbringing in Winston County.
'All the people up there,' he said, 'have a strong sense of frontier justice.'

JOHNSON: | think that'strue. | don't think there's any question abot it.
MOYERS: What was frontier justice?

JOHNSON: | think my regional background had a very, very decisive effect on my approach to dispensing what |
consider to bejustice, and attempting to, through judicia decisions, thwart actionsthat 1 considered unjust. Peoplein
that section of the country have afiercely independent attitude and personality. They have an intense respect for the
individual and the individual's rights. They believe in a person's dignity, and they believe each person is.possessed
of and is entitled to integrity. They believe that without regard to race, creed, color or ideology. 'Every man's his
own man' isarea basic philosophy. | came here with that, maybe most of it unconscioudy ingrained in me.

MOYERS: It's amazing how a small pocket of an exceptional mentdity can thrive surrounded by a conformist
mentality, and have such an impact ultimately on the society of which it was not apart.

JOHNSON: Well, if you knew— if you knew the individua strength of the ordinary citizen up there in the hills.



you'd understand it. They're strong people. They're aloya people. They're ahighly intelligent people. A lot of them
aren't well-educated, but some are now. But—

MOYERS: Your great grandfather, | think, was named Straight Edge Treadaway.
JOHNSON: That'sright.
MOYERS: How'd he get that name?

JOHNSON: Well, carpenters use that expression when they want to draw a straight line. Draftsmen use that
expression if they want to draw aline that's absolutely straight, that doesn't deviate, one way or the other. So, they
put the straight edge to it and draw it. And that's how he got his nickname.

MOY ERS: What was he?

JOHNSON: He became sheriff. He was the first Republican sheriff in Fayette County after the Civil War, elected by
the people. There were that many Republicans there at that time.

MOYERS: And they considered him a fair sheriff—
JOHNSON: Oh. yes.

MOYERS: Caled him Straight Edge.

JOHNSON: Yes, sir. Absolutely.

MOYERS: That name stuck with you all theseyears—
JOHNSON: Yes, it did, the nickname.

MOYERS: Well, Charles Lamb wrote, 'Lawyers, | suppose, were children once." What do you think your
childhood— What values do you think your childhood gave you that are important to you today?

JOHNSON: Well, | think the value of approaching life with the idea that you get what you earn. You earn no more
and no less that that to which you're entitled. You find very few people up in that section of the country that inherited
anything. They came to the hills without anything. They had only what they were willing to work for. | expect that
plus a strong sense of fair play and arespect for the individua and the individual's dignity served me in grest stead as
alawyer and as ajudge.

MOYERS: I'm told that there used to be asign at the county line in Winston County — | don't know whether it was
on the Winston County side or the other side— that said, 'Nigger, don't let the sun set on you here." How did that—
How did you escape that poison infecting your own sense of things?

JOHNSON: Well, I've heard about that. If that Sign existed, | never saw it. It did not represent and it does not
represent the large maority of the attitude and the thinking of those people in that section of the country. So, |
wouldn't say that it was necessary that | escaped that attitude, or that | had to take some kind of action on my part to
keep from being imbued with it. It just was not a predominant attitude.

MOYERS: For years, your father was the only Republican in the state legidature in Alabama.
JOHNSON: That's true.

MOYERS: And you spent your whole life in this— much of your whole life in this courtroom rendering decisions
that were very unpopular in this part of Alabama. What doesit take for your father as the only Republican and for you
as an uncompromising judge— What does it take to go it alone?

JOHNSON: Well, I think there's abasic falacy in that question. Bill. I've never thought that | was going it alone.
As afederal judge, | operated as a member of the federd judiciary. | operated as an officer of the United States. |
operated with an intensely loya group of people constituting the supporting personnd of the court, the United States
marshals, the United States attorneys. Federal Bureau of Investigation, the Secret Service, court clerks, probation
officers. And aside from that, my wife and | have made a tremendous number of friends in this section of the country
since we came down here, and friends whose friendship we prize very highly.



MOYERS: But your decisions were very unpopular. You know that.

JOHNSON: They were unpopular to a large— Some of them were unpopular to a large segment of the population,
no question about that. People in the South are unique. They're law-abiding. They have— They may not tike it. but if
they become convinced that something is the law of the land, then they're inclined to obey it. and it hurts them to
disobey it. I'm talking about the mgjority of the people. I'm not talking about the exception. And | realize that a good
many people herein this section of the country were dissatisfied with some of the congtitutional decisionsthat | found
it necessary to make, but at the sametime, through the years, | don't think there's any question about it. that | gained
areputation among a large mgjority of the people in this section of the country, that Judge Johnson's tough. Judge
Johnson will rule the way he sees the Congtitution, but there's aways one thing— he's aways fair. And that's the
only reputation that ajudge can hope to get. And that's the only kind of a reputation he ought to want.

MOYERS: But weren't you ostracized—

JOHNSON: A judge that decides cases in order to curry public favor, or decides cases in order to keep from
incurring public disfavor, doesn't have any business being on the bench, whether you're going through the kind of a
socia revolution that we've been through the last 25 years in this country or not.

MOYERS: It's hard for afederal judge to do that that often, and in fact, law scholars point out that over the years,
the federal district judges, coming as they do from aparticular part of the country serving in that part of the country,
often nominated through their participation or association in the politics of that part of the country, have generally
tended in the history of our judiciary more to reflect popular sentiment in that region than other judges. And yet, here
you were in Montgomery, and of course, you were from northern Alabama, rendering these decisions that were
helping to create the social upheaval. Did Montgomery ostracize you and your family? I've heard the stories—

JOHNSON: A portion of the people in Montgomery— No question about that. But a large portion of them didn't.
We never suffered from any ostracism that— to which we may have been subjected. It's hard to— and I've sad this
before — but it's hard to ostracize someone that doestheir own ostracizing.

MOYERS: What do you mean?

JOHNSON: | mean that before | became ajudge— | liked to choose my own friends. | Irked to go my own course.

Social functions were a burden. 1'd rather be out fishing in a fishing boat than at the Phantom Badl. And it's hard to
ostracize someone that—

MOYERS: That likes to fish.
JOHNSON: Itis, itis. Absolutely.

MOY ERS: But there were fire bombings, crosses burned on your lawn, bags of hate mail. Y our mother's own house
was fire bombed while she was on the second floor.

JOHNSON: Dynamited.

MOYERS: Dynamited.

JOHNSON: That'sright.

MOYERS: | mean, that's pretty expressive hostility. Did it make you angry?

JOHNSON: Why, of course. Of course, makes me angry, like— the same way that if | was driving an automobile
down the road and some drunk came and ran me off of the highway. That would make me angry.

MOYERS: Yes. but the fire bombing—
JOHNSON: Thiswascloser.
MOYERS: That was very targeted.
JOHNSON: It was.

MOYERS: It was very deliberate.



JOHNSON: Absolutely. It did make me angry, but | could not. and 1 hope that | did not let that influence me in any
decisionsthat | made.

MOYERS: Well, no one has ever said that it did, but | just wondered how you—

JOHNSON: The boyswho burned the crossin my front yard— of course, | recused mysdf in that case. Judge Rives
handled it.

MOYERS: And what happened?
JOHNSON: | recommended to Judge Rivesthat he put them on probation, and he did.
MOYERS: Why?

JOHNSON: Well, they were misguided, and | didn't suffer by the cross being burned in my front yard. They were
demonstrating. They were expressing themselves. In an illegal way, to be sure, but it didn't harm me. It burned a
patch of my lawn, but—

MOY ERS: But your mother could have been killed.

JOHNSON: Absolutely. Absolutely.

MOY ERS: Did you think, 'Thisisthe last straw"?

JOHNSON: No, no. And neither did she.

MOY ERS: She sounds like a marvellous person. What was her name?
JOHNSON: Alabama.

MOYERS: Alabama. That was her name?

JOHNSON: Oh, yeah, sure. Her name's Alabama. She's ill living.
MOYERS: Issheadive? Alabamal ong.

JOHNSON: That's right. Alabama Long Johnson.

MOYERS: Did she stay with you through al those years? | mean, did—
JOHNSON: You mean, philosophically? Oh, my goodness, yes. | could do no wrong. So did my father.

MOYERS: Well, what did she think when that— when her home was dynamited, and she was sitting inthere? What
did she say to you?

JOHNSON: Well, nothing much. Mother is pretty cool. She didn't have too much reaction. The newspaper
reporters were there and the FBI and— 'Miz Johnson, don't you want to go somewhere and spend the night? Says,
'‘Absolutely not. They're not going to run me away from my home. I'm staying right here." And she did. They
boarded up some windows, swept up the glass, picked up the chandelier in the dining room— the force of it swept al
the way through the downstairs, tore the carport up, but Mother is apretty strong character. She was widowed then.
My father had aready died. We put FBI agents out there, put marshals out there. They were more of anuisance to her
than anything else. She said, 'When are you going to take them away ? They bother me at night opening and closing
doors and shining flashlights around my house.' So, | expect her attitude caused me from being upset. | was alittle
upset that they weren't able to discover who did it and apprehend those that did it.

MOY ERS: Have they ever?
JOHNSON: No, they have not.
MOYERS: Would you have recommended probation, as you did for the—

JOHNSON: No, no, | sure would not have. That had the potential for extreme violence. It wasn't just merely a
method of expressing their dissatisfaction with some of my decisions. There's no question but that it was directed
toward me. My father's name was Frank M. Johnson, and he was listed in the telephone book. | took my listing out ol



thebook thefirst two or three nightsthey kept me awake, way back in 1956 when wefirst entered the Browder-Gayle
case desegregating public transportation—

[ Filmmontage of eventsrelating to desegregation rulings of Judge Johnson]

MOY ERS [voice-over]: Judge Johnson's baptism on the bench couldn't have been more significant. In the early
1950s, segregation in adl Montgomery's public facilities, including its municipal bus system, was legally mandated.
On December 1<, 1955, ablack woman named Rosa Parks, holding abag of groceries and tired from along day of
work as a seamstress, took a seat in the first row behind the crowded whites-only section of aMontgomery bus. Two
white men boarded the bus on Cleveland Avenue. Thedriver called out, 'Niggers move back.' Most obediently gave
up their seats. Rosa Parks did not. All conversation stopped. No one moved. It was a moment that would change
forever the socia traditions so deeply ingrained in the South. Rosa Parks' protest gave locd black leaders the
constitutional challenge they had been seeking, and the cause needed to mohilize their community. From their ranks
emerged the pastor of alocal Baptist church, a27-year-old named Martin Luther King, Jr. A few days after Rosa
Parks' arrest, he organized the blacks' boycott of the Montgomery bus system that wasto last ayear. It wasthe first
large-scale mobilization of black protest, the spearhead of the civil rights movement, the origin of the era of passive
resistance. The laws that separated blacks and whites on the buses were given legitimacy in a Supreme Court
decision, Plessy v. Ferguson. It created the separate but equal doctrine in transportation cases. In 1954, the Supreme
Court rejected that doctrine in its historic Brown v. Board of Education decision, but it applied only to the area of
education. Judge Johnson, as part of a three-judge panel, concluded, There is no rationd basis upon which the
separate but equal doctrine can be validly applied to public carrier trangportation within the city of Montgomery.'

[Interior, Judge Johnson's courtroom)
MOYERS: Wasn't thisthefirst case to extend the Supreme Court's decision of 1954 beyond schools?

JOHNSON: That istrue. Theinteresting thing about Browder v. Gayle and the thing that prompted Judge Lynneto
dissent in that case — it was a three-judge case — the thing that prompted Judge Lynne to dissent was that the
Supreme Court of the United States had decided Plessy v. Ferguson. Plessy v. Ferguson factualy was on dl fours
with this case. It involved public transportation, and the Supreme Court said that separate but equa is constitu-
tionally acceptableinsofar as public transportation is concerned. Plessy against Ferguson had not been discussed in
Brown. Plessy against Ferguson had not been overruled by the Supreme Court. So, that made Browder v. Gaylevery
unique, not only for the reasons that it's the first case that extended the rationale of Brown against Board of
Education, but it was probably the first time in the history of this country that a district court has ever overruled a
decision of the Supreme Court of the United States. Of course, we perceived, and it was evident to us, that there was

adoctrina trend injudicial decisions, not only by the Supreme Court, but by some of the other federa appellate
courts throughout the country—

MOY ERS: A doctrinal trend?

JOHNSON: A doctrinal trend that rendered Plessy against Ferguson no longer viable. And Brown against Board of
Education was a mgjor part of that doctrinal trend.

MOYERS: What was the key element in your own mind in deciding, in effect, to overrule the Supreme Court and to
order the desegregation of Montgomery buses?

JOHNSON: Justice Harlan's dissent in Plessy against Ferguson. And he said — hewasright dl thetime— he said
there's no place in our Constitution, that our Congtitution will not tolerate segregation of the citizens on the basis of
race in any public facilities.

MOY ERS: When you agreed with that, and made that decision with your other colleague on that three-member
panel, were you aware of the social upheaval that was about to be visited upon this—

JOHNSON: | don't think so. | don't think so. I— Of course, | didn't study about that, and | really wasn't concerned
about it, but | don't think that it ever occurred to me that there would be an adverse reaction to a court saying to the
people that you cannot tell the black people that are citizens — and they're not second class citizens. People that
argue that they are not entitled to full congtitutional rightsjust can't read the Congtitution. We made them citizensin
the 13th and the 14th and the 15th Amendments to the Congtitution. And when you say they're not entitled to full



rights, then you do not accept the provisions of those amendments to the Constitution. It didn't occur to me that there
wasalarge segment of the peoplein this country that would resent ajudicial decision that was based on that concept.

MOY ERS: When did it become aware to you that that was an enormously unpopular decision, at least locally?

JOHNSON: Wéll, I think it was enormously unpopular al over, because every state in the South had segregated
public transportation facilities. So, Browder against Gayle not only affected Montgomery. It affected state statutesin
Alabama. It stood for a ease from a three-judge court, a bee-line directly to the Supreme Court of the United States,
and that'sthe only route that you can take one of those cases— it doesn't go to an intermediate appel late court. | think
that it gave concern to the state authorities, and municipal authorities throughout the South. It was evident almost
immediately that there was a tremendous adverse reaction to the action that we had taken.

MOYERS: Anybody call you and say, '‘My God, Johnson, you don't know what you've done." Or, "Do you know
what you've done?

JOHNSON: Well; they didn't put it in those words.
MOYERS: How did they put it?

JOHNSON: For public television consumption?[ They laugh] I'll let you read some of my mail. | don't think | was
subjected to the vilification, | don't think | was subjected to the feeling of hate comparable to that which Judge Rives
was subjected. Judge Richard Rives and | are the ones that decided that case. Judge Rives had grown up here in
Montgomery. He had practiced lav here in Montgomery. He was one of the most able— recognized as one of the
most able lawyers in the South. President Truman appointed him to the federd bench. He'd been on the bench about
four years when | came on in '55. He helped swear me in in this courtroom. But Judge Rives' roots were here. He
wasone of them. He wasn't aforeigner that had been imported from the hillsin north Alabama. And it was said by
several people, and probably in the newspapers— | think | recall — here in Montgomery, 'Well, wedidn't expect
any more out of that fellowfrom up at north Alabama, but Richard Rivesis one of our own, and we did expect more
out of him, and he's forfeited the right to be buried in Confederate soil." And that'show strong it was.

MOY ERS: When you were discussing that case in your private chambers, after it had been argued—

JOHNSON: The junior member of the court votes first. The senior member of the court votes last. That's followed
throughout the system. That's to keep the senior member from influencing the junior member in his vote.

MOY ERS: Andyou voted first?

JOHNSON: So, Judge Rives says, "Frank, what do you think about this case? 'l don't think segregation in any
public facilities is constitutional. Violates the equal protection clause of the 14th Amendment, Judge.' That's all |
had to say. ft didn't take me long to express mysdf. Thelaw was clear. And | might add this, Bill, the law to me was
clear in practically every one of these cases that |'ve decided where race was involved. | had no problem with the
case where we outlawed the poll tax, charging people to vote. | had no problem with the museums, the libraries, the
public parks, or any public facilities. The law will not tolerate discrimination on the basis of race.

MOY ERS: When you said thisto Judge Rives, who voted with you or you two voted together, what did he say? You
said,'Segregation is wrong. Judge.'

JOHNSON: No, | didn't say 'segregation is wrong. | said "sae imposed segregation in public facilities is
unconstitutional.'

MOYERS: Andwhat did he say?
JOHNSON: | didn't take a moral position. | never havetaken amora position in any of these cases.
MOYERS: Wait aminute. What's the difference between—

JOHNSON: Well, segregation being wrong is my moral concept of what's right and what's wrong, and that's not
the approach that ajudge takes when he's deciding constitutional cases. He cannot impose his own sense of morality
or superimpose it on acongtitutional provision. Of course, it'strue that— | think it was Cardozo that said that ajudge
should be impartial and should view these cases with complete impartidity, but he sees the case through his own



eyes, and in that sense, | expect every judge decides cases to some degree on his concept of what he seesto be right
and wrong. But that's not thejudicial approach that I've always taken in these cases.

MOYERS: You redlly try to separate the—

JOHNSON: My feding of morality, my feding of what's right and wrong? Absolutely. I've decided casesin away
that ran contrary to my feding of morality.

MOYERS: Because you fdt the lav—
JOHNSON: Absolutely. Absolutely.

MOYERS: But, in interpreting the law, don't subconscious forces, your own experience in Winston County, your
own forebears being the free citizens of the Free State of that county?

JOHNSON: Thereisno question, and that's the reason | made reference to Justice Cardozo's statement. Thereisno
question but that when I'm looking and trying to interpret a congtitutional provision or alegidative provision, or any
law that comes under my scrutiny, | seethat law through my own eyes, and that means | seeitand 1 interpret it. and |
evaluate it according to my past experiences and according to my heritage, which includes, in part, my regiona
background, my upbringing.

MOYERS: But not asamoral crusader?
JOHNSON: Absolutely not.
MOYERS: Not trying to—

JOHNSON: Absolutely not. A judge cannot be, if he stays within his role as ajudge, be a crusader.
MOYERS: Well, what did Judge Rives say to you?

JOHNSON: Well, when it came Judge Rivestime to vote, he says,'l fed the same way.'
MOYERS: And that wasiit.

JOHNSON: Absolutely. Sure. Sure. Well, | don't guess we deliberated over ten minutes at the outside.
MOYERS: History seems to require more dramatic moments than that.

JOHNSON: There arerarely ever any dramatic momentsin ajudge's conference room. It's a cold, calculated, legal
approach.

MOYERS: Have you read Harper Lee's wonderful novel. To Kill a Mockingbird?
JOHNSON: Sure

MOYERS: There'safigure in To Kill a Mockingbird— alawyer, named Atticus Finch—
JOHNSON: That's right.

MOYERS: And Atticus Finch is the symbol of the judge, the lawyer in the South that has so long been honored. An
incorruptible individual who stands against the passions of his times, even againgt his own sympathies and biases to
do what he knows is right. And the interesting point to me about Atticus Finch is that the people in that community,
who ostracized him for defending a black man. wanted him to do theright thing. Now, | think there may have been
Southerners who wanted you to do the right thing, but they were angry as hell because you did. And it's that
contradiction that | wish you would try to explain to me.

JOHNSON: | doubt if there's any explanation that | could give for what you term a contradiction. | think alarge part
of what gives the appearance of being a contradictory reaction arises out of the fact that many state and county and
municipa officids understood what they were required to do. They understood what they were prohibited from
doing, when they measured it against congtitutional requirements. But. they did not fed that they could do that, or
fail to do that, whichever it was. and continue to live in their community. So. they punted their problem to the federa
court—



MOYERS: Punted?

JOHNSON: Punted, that's an expression that | started using back severa years ago. And they knew what the
decision would be. Practically everyone involved in the case, and certainly the lawyers knew what the decision
would be, but you had a political approach that gave them an opportunity to holler "Federa court infringement,
judicial usurpation of states' rights,’ and then they go back and say, 'Well, we have the decision now, and it'sa
federal court order and we're required to implement it. We're required to abide by the law. We're required to
desegregate our schools, we're required to desegregate our bus stations, we're required to desegregate our state
penal facilities." Let me read you what one writer said about that.

MOYERS: In other words, the elected officid needs the federal court both as a scapegoat and as an agent for doing
what he knows is necessary.

JOHNSON: Absolutely. Absolutely. And that's the point. Neal Peirce made it in his book on the Deep South States
of America. He wrote of Alabama, and thisis not unique to Alabama, but he was writing about Alabama at the time.
He said, 'There was no state in the country in which the federal courts were intruding themselves so deeply into the
basic governmental process, but perhaps none in which their interference was more justified, because of the inaction
and reaction of state government.' "We holler about the federal courts having too much power," State Attorney
General Bill Baxley said, "But if you have states' rights, you also have states' responsibilities. The state refused to
face up to its responsibilities time and again. We abdicated our power,' so that gives rise to probably the appearance
that there was some contradiction in the attitude that people had, "We're angry because you did it, but we're glad that
you did it, because it needed to be done." Now, the ordinary citizen out in the state did not redize what was
happening.

MOYERS: What do you mean?

JOHNSON: Well, they didn't redlize that State officids knew that it was the law. They didn't realize that the state
officials knew that the Congtitution required them to take some action, or forbade them to take some action. They
didn't realize that the state officials were punting their problems to the federal court knowing what the outcome was
going to be. They listened to the palitical speeches about judicial infringement, judicial usurpation of states' rights or
functions, and that's the only part of it that they got. That's the only part of it they absorbed.

MOYERS: What surprises me, looking back over the last 25 years, is that when the Supreme Court in 1954 made its

judgment in Brown v. Board of Education, those judges on that court assumed compliance and cooperation on the
part of lower courts and citizens. And the Court got little of either. Now, how does— how do you think the Court
misjudged the reaction to those decisions?

JOHNSON: I'm not sure they did misudge the reaction. They discussed in Brown //. the '55 decision, that thiswill
cut across the socid fabric in certain sections of this country more than others, that there will be problems in various
sections of the country that are different from those problems in other sections. That it will take longer to implement
this decision in some sections of the country. And they discussed dl of those things, and that's what prompted them
to put the implementation of Brown back on your tria judges and your district judges throughout the country. And
that's what prompted them to say, 'We will not order the implementation of Brown overnight. We will not give you
any certain deadline. We will not require its implementation within six months or ayear, but we'll require that you
proceed with deliberate speed." And those were the words of the Court. With deliberate speed, to devise plans for
implementation and achieve full implementation.

MOYERS: How did you—

JOHNSON: | doubt serioudly if the Supreme Court thought that, as it has been said, that there would be more
deliberation than speed in certain sections of the country, which certainly there was. But when you consider the
tremendous task that the trial judges, the digtrict judges on the federal level, had to implement Brawn v. Board of
Education in sections like Alabama and Mississippi and Georgia and North and South Caroling, then | do not think
the time that it took was necessarily unreasonable. Looking at it as awhole. In some instances, it was. In other
instances, it was fairly rapid.

MOYERS: Do you think, in retrospect. Judge, that perhaps putting so much of the burden of desegregation on the



schools was the wrong way to go about overcoming the effects of dl that history?

JOHNSON: No. Where should the burden be, if it shouldn't be on the schoal officids? The people that operate the
schools have the primary duty to operate them within what's permissible from a congtitutional standpoint. That's
what they're there for. And that's where the duty belongs. And that's where 1 always attempted to put it.

MOYERS: Well, you never liked busing as atool of desegregation very much, did you?

JOHNSON: No. no, | did not. And | rarely ever used it, because when you start busing children, particularly those
in the elementary schools, you are putting the burden of desegregating on the children, instead of putting the burden
of desegregating or eliminating the dua school system on the school officids where it belongs. When you make a
child, or children, in a school system get up at five o'clock in the morning and stand on the sSde of the road and wait
for a bus to haul them 10 or 15 miles, past schools to which they were formerly eligible to go. then 1 think you're
doing tremendous damage. There were a hundred different means that you could use other than busing small

children. And alittle ingenuity and study and a lot of cooperation on the part of the school officials—once you got
their attention.

MOYERS: Once you got their attention.
JOHNSON: Sure. Like— you heard the story about the mule trainer, haven't you?
MOYERS: I'm not sure.

JOHNSON: The man— Mules— Everyone in Winston County knows that mules are the most stubborn characters
in the world. This fellow had amule he couldn't train. When he told it to giddy-up. why, the mule would stop. But
when he'd tell it to whoa, the mule would get up. You'd tdll it to gee, it would haw. You'd tdl it to haw it would
gee. Hefindly decided he had to take it to amule trainer, and he did. He took it acrossthe county, Ieft it, and told the
man what he wanted. The man said. 'Sure. | think | can train your mule." says 'leave your mule here, and come back
in 30 days." The man started to walk off that owned the mule, and the mule trainer picked up asingletree. a piece of
wood about three feet long, you know what asingletree is.

MOYERS: Sure

JOHNSON: So. he knocked the mule in the head with it. The mule fell to his feet, and the owner of the mule says.
the man says, 'l wanted you to train my mule. | didn't want you to beet him to death." And the man says, 'Well. |

haven't even started training your mule.' He says, T'm just trying to get his attention.' | Mayers laughs] So. 1 did
have to use some pretty drastic meansto get the attention of some of the school boards. 1 gave them deadlines. 1 gave
them some plans that were specific and smple to understand. Third and fourth grade children could have read them
and understood them. And | didn't leave them any squirming room when | was in the process and the stage of

desegregation of trying to get their attention. Once | did. once | did. | found that generally most school board
members genuinely attempted to implement the court orders. They did it— well. Montgomery school system is one
of the largest in the state. We did it without any disruption in public education. We did it with the preservation of the
public school system. We have some private schools where whites have fled, but very, very few. Not what was
predicted. These decisions that were so controversial back when | entered them, some of them were, and | readily
acceded that a while ago. But they've become accepted now. People in Montgomery. Alabama, or people in
Alabama, people throughout the South— 1 don't think very many of them would go back to where we were before
the public accommodations lav was implemented. They wouldn't make black people go to the back door of a
restaurant. They wouldn't make them drive with their children dong the public highways without having arestroom
to go to, or without having a restaurant to go to. or without having a motel to stop in. We've passed that point  don't
think there are many people in this country that would want to go back. The decisions that | entered guaranteeing
those rights, and making certain that they were accorded, did meet with some public disfavor. But the people that
met or demonstrated or fdt that resentment, have changed. | had aman the other day that served in John Patterson's
cabinet, stopped me on the street—

MOYERS: Governor John— late Governor, former Governor John Patterson?
JOHNSON: Former Governor John Patterson who—



MOYERS: —was a real segregationist.

JOHNSON: —outsegged George Wallace and best him in 1958,1 believe that was the year. Wallace said that "he
outsegged me." meaning that he cried black or nigger — to use the expression — louder than | did. That'sthe way he
defeated me." This member of his cabinet, who was a defendant on a good many of these case, stopped me on the
street, says. "Judge. | want to tell you that you were right, we were wrong.' He says. "I don't want to die without
having told you that." So. the resentment has passed. It no longer exists.

MOY ERS: Back when 1 first became aware of you. in the "60s. when! was on the White House staff concerned with
civil rights legislation. | thought that Abraham Lincoln would have found delicious satisfaction in a Republican
judge in the South, a hundred years | ater, fulfilling so many of the things he let loose as the first Republican president.
Did that paradox ever occur to you?

JOHNSON: No. No, itdidn't. | have not spent any time trying toeval uate my performance as afederd judge, or my
impact as afederaljudge. | hope to some day. but | haven't had time to do it up to this point. Since you mention
Lincoln, | expect he would have gotten atremendous kick out of the fact that 1've kept one of his quotes on my desk
under a paperweight for 25 years.

MOY ERS: Which one?

JOHNSON: It goes something like this, 'l intend to do right, or | have done right. I've done what | consider to be
right, and | intend to keep doing so until the end. If the end brings me out dl right, what's said against me will amount
to nothing. If the end brings me out wrong, what's said— ten angels swearing | was right would make no difference.’
Great quote.

MOYERS: Do you think the end's going to bring you out al right?
JOHNSON: Oh. | think it already has. | think it already has.

MOY ERS: Judge, we've covered alot of territory in thisfirst hour. Let's come back next week and finish this, and
talk about the '60s and the '70s, and the law today. Fair enough?

JOHNSON: Great. Great. | would enjoy that.
MOYERS: From Montgomery, Alabama, this has been aconversation with Judge Frank Johnson. I'm Bill Moyers.
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JUDGE—TheLaw and Frank Johnson — Part 2

© Copyright 1980, Educational Broadcasting Corporation

[Tease]

BILL MOYERS: I'm Bill Moyers. Last week at thistime, | began aconversation with a man who's left a lasting
impact on our times. His nameis Frank M. Johnson, Jr., but down South, he'sknown simply as Judge. Inthishour,
we return to Montgomery, Alabama, to complete that conversation.

[Bill Moyers' Journal opening]
[ Filmmontage of the South fromante-bellum daysthrough thecivil rights movement to the present day]

MOY ERS|[voice-over]: You have only to scratch the surface of memory to recall the times when life in the South,

still referred to as ante-bellum, was dow and segregated. Rural blacks lived in unspeakable conditions seldom
broadcast to theworld beyond. In towns and cities, blacks were confronted with daily reminders of laws and customs
that kept them separate and unequal. Most were constantly denied their congtitutiona rights, thus were powerlessto
bring about change. The poet Langston Hughes captured the frustrations of his people when he wrote in the '50s,

'Get out the lunch box of your dreams, bite into the sandwich of your heart, and ride the Jm Crow car until it
screams, then like an atom bomb, it bursts apart.’ It burst apart in 1955 when a 42-year-old seamstress named Rosa
Parks refused to give up her seat on a city bus in Montgomery, Alabama, to a white man. She had, perhaps
unwittingly, detonated the civil rights crusade. From that chilly December day on, action and reaction combined to
create an inexorable pattern of petition, violence and change that lasted nearly two decades. Boycotts, marches,

rallies— they all brought hatred, anger, violence, and demagoguery. As black frustration and resentment changed to
protest, theworst of prejudice exploded acrossthe South. Inthe midst of all the passion and turmoil, aquiet Southern
judge, a Republican from the free state of Winston County, turned the tide of white resistance with a stream of

decisionsthat upheld the claim of blacksto their civil rights. President Eisenhower brought him down from the hills
of northern Alabamato sit as a federd district judge in Montgomery. It was 1955. He was just 37, the youngest
federal judge in the country! Fate placed Frank Minis Johnson, Jr. in the nerve center of confrontation and change.

Togiveyou anideaof hisimpact on the South and the nation during his 24 years on the district bench, thisishow he
responded to the challenge. He declared segregated public transportation unconstitutional (Browder v. Gayle,
1956). He ordered the integration of public parks (Gilmore v. City of Montgomery, 1959), interstate bus terminals
(Lewis v. Greyhound Corporation, 1961), restaurants and restrooms (U.S. v. City of Montgomery, 1962), and
libraries and museums (Cobb v. Montgomery Library Board, 1962). He required that blacks be registered to vote
(U.S v. Alabama, 1961), creating a standard that was later written into the 1965 Voting Rights Act. He was the first
judge to apply the one man-one vote principle to state legidative apportionment (Reynolds v. Sims, 1964). He
abolished the poll tax. He ordered Governor George Wallace to dlow the civil rights march from Selma to
Montgomery (Williamsv. Wallace, 1965). He ordered the first comprehensive state-wide school desegregation (Lee
v. Macon County Board of Education, 1967), was the first to apply the equd protection clause of the Congtitution to
state laws discriminating against women (Whitev. Crook, 1966). He established the precedent that people in mental
ingtitutions have a constitutional right to treatment (Wyatt v. Stickney, 1971), a sweeping breakthrough in mental
health law. His order to eliminatejungle conditions in Alabama prisons is the landmark in prison reform (Pugh v.
Locke, 1976).

[Interior, Judge Frank Johnson's courtroomin Montgomery, Alabama]

MOYERS [voice-over]: In 1969, Richard Nixon considered Frank Johnson for an appointment to the Supreme
Court. Southern Republicans vehemently objected, and the appointment was blocked. President Carter nominated
Johnson in 1977 to head the FBI, but the judge withdrew a few months later after mgjor surgery. Last year, after
amost aquarter century asadistrict judge, Johnson was el evated to the Fifth Circuit Court of Appeals. We spokein

that courtroom in Montgomery, where his momentous decisions had been made. Tonight, Part 2 of our conversa-
tion.



MOYERS: What have you learned in your own part in that process about human nature, upon which the law
ultimately restsand for which it grows? | mean, someone wrote of Frank Johnson that 'Hiswillingness to do the right
thing has led him on along odyssey into the dark side of the human spirit. The history of his casesis ahistory of the
state as outlaw and of the savagery which that fact has inevitably fostered." What have you learned about human
nature in all these years on the bench?

Judge FRANK M. JOHNSON, Jr.: That dramatizes it, of course. And it was probably intended to dramatize it. |
think the strongest feeling that I've gained from handling dl of these cases, fraught with tension and fraught with
emotion, and they all were— we're talking about the civil rights cases now, we're not talking about the mgjority of
the litigation | handled, which isjust run-of-the-mill federa litigation — but, is a strong fedling of respect for the
American citizen, whether he's a southerner or regardless of what section of the country helivesin. That, if you can
impess him that this is a lega principle, this legal principle is based upon our congtitutional guarantees, this is
something that our Constitution requires, thisis something that isthe law of theland, then they may doit grudgingly,
they may do it hesitatingly, but they will doit. They will do it.

MOY ERS: Y ou'resaying that human beingsdon't changetheir nature, but they certainly changetheir perception of
their nature once they're convinced that there is ahigher law, ahigher order to which they must correspond?

JOHNSON: | believe that the majority of the people in this country will agree that the judicial decisions of the
Supreme Court of the United States and the other courts that have been created by Congress, including the district
courts, from the time of Marbury — and that' sthe first one that established the supremacy of the Constitution of the
United States insofar as other governmental bodies, including the states, were concerned—from that time until the
present time, will all agree that thesejudicial decisions stand as monuments that memorialize the strength and the
durability of the American government. And they are proud of their judicial system as an integral and necessary part
of their government.

MOYERS: Youredly do believein the face of all that you've seen down here?
JOHNSON: | do. I've come out of al of these with a strong fedling to that effect.
MOY ERS: The supremacy of the law?

JOHNSON: Absolutely. And awillingness on the part of the people to accept it.

MOYERS: Y oung people often ask me, since they know I'm a southerner, "Through al that period leading up to
Judge Johnson's decisions, where was the mind of the South? Where was the law? And you know, they remember
Bull Connor [stills of Bull Connor, protestors being firehosed] — Bull Connor was the police commissioner of
Birmingham who gave the orders to turn the fire hoses on children, and to use attack dogs on children marching for
school integration — remember Bull Connor saying, 'Damn the law down here, we make our own law." And the
question, because that was true for so long, is, 'Was it the law dl those years, the function — not of some higher
reality that you've described as being the federal perception — not of some higher reality, but of social horms and
political power used for repressive ends." And that's what in the southern history bothers so many people and
remains inexplicable to them. And the question that seemsto perplex us all, those of us who think about the South
anditshistory, issimply, how did thisgreat evil, segreation, racism, how did it get so deeply embedded in our part of
society?

JOHNSON: Well, | don't think the feeling of racism or desegregation or whatever you want to call it, or the strong
feeling that we must maintain segregation, is unique just to the South. | think that it exists in other sections of the
country, but herein the South, probably it is based upon fear of the unknown, fear of what will happen if the blacks
do achieve equal rights, what will happen if the blacks secure the right to vote, to hold public office, to sit onjuries,
what will happen if black people attend our public schools with our white children? And | think probably that's the
greatest thing that caused it to maybe be ingrained to start with, and certainly to cause peopleto resist congressional
enactments and court decisions that were designed to eliminate racism in our society.

MOY ERS: Fear of changing away of life that had persisted for so long?
JOHNSON: Certainly, and fear of what would happen to them from an economic standpoint. What will happen



when it's necessary to compete against black people for jobs. What will happen when it's necessary to compete
against them for political positions. What will happen to the socid structure that we have, that we prize so much,
when blacks get social equality.

MOYERS: George Wallace, your old nemesis, till governor, was waving his own stick around trying to get the
attention of the bench and the public and the press, and saying 'Frank Johnson is going way beyond what those robes
entitled him to do. He's running the schoals, he's running everything in this state. He's going out beyond the law to

try to bring about these changes.' And he was fairly successful with the ordinary voters of Alabama. Do you think
that—

JOHNSON: He capitdized on it, politically.

MOY ERS: Do you think this progress— Do you think progress would have come sooner if it hadn't been for George
Wallace, or if he hadn't been there, would there have been someone else?

JOHNSON: | think there would have been someone el se. They might not have been as vitriolic as George Wallace
was.

[Filmpackage: George Wallace]

MOYERS [voice-over]: Wallace was indeed vitriolic in those early days of the 1960s. A stubborn, guileful,

race-baiting politician who obstructed the path of integration a every opportunity. He harangued the federal
government for its intervention.

Gov. GEORGE WALLACE: And anybody who says the Civil Rights Bill is good, and any party who talks about
what agood hill it is, and we gonnawork for it, and so forth, they're talking about abill that is— was endorsed in
1928in every aspect of it by the Communist Party who saysit' sthebest bill ever introduced. Now, | ain't never heard
the Communist Party recommend anything good for the United States of America. But that's the bill— [the crowd
roars)

MOY ERS[voice-over]: The federd judiciary in general.

WALLACE: The federa court system, and | get my words from Jefferson and Jackson and Abraham Lincoln and
Franklin Roosevelt who said worse things about ‘'em than | do, and if they said 'em, | can say it, too— the federa
court with few notable exceptions, is asorry, lousy, irresponsible outfit in this county— [the crowd roars)

MOYERS|[voice-over]: And onejudge in particular.

WALLACE: Judge Frank M. Johnson's order to admit sx of the 12 students at the close of Tuskegee High to
Shorter, and six to Notasulga, is an order of spite. The action of thisfederal judge is rash, headstrong and vindictive.
This action is unstable and erratic.

MOY ERS [voice-over]: When he was elected governor in 1962, thisis how he began histerm.

WALLACE: In the name of the greatest people have ever trod this earth, | draw the line in the dust and toss the

gauntlet before the feet of tyranny, and | say segregation now, segregation tomorrow, and segregation forever, [the
crowd whoops and yells]

[Interior, courtroom]

MOY ERS: Do you remember hearing that, or hearing about it?
JOHNSON: Oh, | did heer it. | heard it onthe radio.
MOYERS: What did you think?

JOHNSON: | don't know whether | gave it too much thought. | crossed these bridges when | came to them. | tried
not to anticipate what would happen. | tried not to dodge from shadows. | guess 1 thought, "Well, herewego again.'

Patterson had just Ieft office, and we had a good desegregation cases while Governor Patterson was in office. And |
guess | saysto myself,'Well, herewego again.'

MOYERS: You knew George Wallace at the University of Alabama, didn't you?



JOHNSON: We went through law school at the sametime, yes.
MOYERS: What was he like then?

JOHNSON: George Wallace was a strong follower of Franklin Roosevelt—
MOYERS: New Deadler?

JOHNSON: —andthe New Deal concepts. Heand | [insert: photo of Wallace and Johnsonin law school] had many
debates about socialism, governmental control of public utilities, the TVA. | was absolutely againgt any govern-
mental control of public utilities. It violated my concept of what the federal government should be doing. But George
was probably the most liberal student in the law school at the Univesity of Alabama, and he was for agood number of
years dfter he got out of the legislature. He was Jim Folsom, Governor Folsom's campaign manager for south
Alabama, and Folsom's one of the most liberal governors that the South had. Even up till now.

MOY ERS: Well, how do you explain what happened? What finally made George Wallace what he was?

JOHNSON: George saw the handwriting, he saw that race was going to be something that he could use to his
political advantage, and he was shrewd, and smart, and capitalized on it.George Wallace was agreat politician. You
could never underestimate George Wallace. He would land on his feet regardless of how far you threw him up, or
what position he was in when you threw him. He's a professional politician, the best I've ever seen.

MOY ERS: Do you think he believed dl of that hate he was spouting and—

JOHNSON: I don't think so. No, | never did believethat he believed it. He doesn't believe it now. He acknowledges
that he doesn't believe it now.

MOYERS: A lot of people believe that the first real clash between the two of you back in 1959 was just what he
needed to win the governorship after he'd lost it the first time in 1958. And in fact, that he came to power partly
because of that incident. 1'd like to review that story.

JOHNSON: AH right.
MOYERS: It's 1959.
JOHNSON: Right.

MOY ERS: George Wallace has been defeated in 1958 as a candidate for governor. He's till acircuit court judge,
and he's impounded, withheld, the voting records that the Civil Rights Commission wants in order to study
discrimination in the South. And you've threatened him with contempt of court if he doesn't turn them over to the
Civil Rights Commission. Isthat asynopsis of it?

JOHNSON: That's not quite the posture. The Civil Rights Commission was created by the Congress, given
authority to subpoenaand examine voting right records not only in Alabama, but throughout the country. They came
to Alabamafirst. They subpoenaed the records from Barbour County and Bullock County, two of the countiesin then
Judge Wallace'scircuit. The act provided that if the subpoenas are not honored, that the Civil Rights Commission is
to apply to the district judge wherein there then functioning to enforce the subpoena. So, George Wallace impounded
the records from the registrar's in each of those counties. He told the Civil Rights Commission that 'l will not give
them to you. If you send any FBI agentsdown here, I' 11 put'eminjail. If any Civil Rights Commission employees
come down here, I'll put theminjail.' And he made dl of these fiery speeches on television. And | issued an order
directing that he produce the records of both counties for inspection, examination by the representatives of the Civil
Rights Commission. He held some news conferences to the effect that he would not do it. | issued a show cause order
astowhy he shouldn't be found guilty of contempt of court, and gave him maybe 10 or 15 days— | don't recall how
long | gave him — to show cause, in writing. In the meantime, from the time | issued the contempt order until the
date he was supposed to show cause, he dipped around in the courthouse in Barbour County and made most of the
records available to the representatives of the Civil Rights Commission. He did it at night time, and | made those
findings, and those findings are part of the court record.

MOYERS: Hedid it clandestinely?



JOHNSON: Oh, yes, absolutely.

MOYERS: He was complying, but he wasn't letting people know he was doing it?
JOHNSON: Absolutely.

MOY ERS: And he was doing this becaue he didn't want to go to jail—

JOHNSON: Well, he wanted to go tojail for alittle while—

MOYERS: For alittle while— But he was afraid that you would put him up for along time.

JOHNSON: | told him if he didn't produce the records like 1'd ordered him to, I'd pop him in jail for aslong as |
could.

MOYERS: All right, now, let me examine that, because the story is that while dl this was going on, he sought a
meeting with you, that he wanted to come to your house to work out something. And that he came to the house—

JOHNSON: That'strue.

MOYERS: —and he knocked on the door. Now—

JOHNSON: That'strue.

MOY ERS: The gtory is that when the door opened, there he was holding his coat over his head—
JOHNSON: That'strue.

MOYERS: It wastrue?

JOHNSON: That'strue.

MOYERS: He didn't want the neighbors to know that he was calling—

JOHNSON: Hedidn't want anyone to know. [ Laughing] That's the way George operated.
MOYERS: What did he say?

JOHNSON: What did he say? He says, 'Judge, my ass is in acrack. | need some help.' That's to quote him
verbatim.

MOYERS: Verbatim.

JOHNSON: My wife was in the bedroom, she heard him say it. | said, 'George, come on in. | made some coffee.’
He had had amutual friend call me and tell me he was driving over a hundred milesto see me, and | had some coffee
for him. And we had a cup of coffee, and that's when he asked meiif I'd send him to jail ‘just alittle while,'it would
help him politically.

MOYERS: And—
JOHNSON: | told him no. If he didn't comply with my order, I'd send him to jail for aslong as| could.

MOYERS: George thought— George Wallace thought you could send him up for three years, but under the law,
how much time could you have given him?

JOHNSON: Well, it depended on whether | proceeded with contempt under the Civil Rights Act, and | think it had a
maximum of 30 or 40 or 50 days. Or whether | proceeded under the General Contempt Statute, and | could have sent
him up for six months.

MOY ERS: That'show hewanted the best of both worlds. He wanted to be able to say he defied your court, but at the
same time he wanted to give them to the Civil Rights Commission.

JOHNSON: Sure, and he did. Andwhen | made the findings that he had complied even though surreptitiously and
deviously, and discharged him from being in contempt because he hadn't complied, that's what gaveriseto his cry
that he made famous that 'Anybody that says | didn't defy the federa court, anybody that says | didn't back ‘em



down, isan integrating, scallywagging, carpetbagging liar.'
MOYERS: Namely, Frank Johnson.

JOHNSON: WEell, sure. But everyone that studied the record and everyone that knew the situation, knew that
George Wallace had dipped the records to them.

MOYERS: And yet was able to say he had defied the federal government.

JOHNSON: He sold it to alarge segment of the people in Alabama that he absolutely duped and hoodwinked.
MOYERS: He needed you, didn't he? He needed you as a scapegoat?

JOHNSON: Oh, of course. He needed anyone as a scapegoat.

MOYERS: Just like any demagogue.

JOHNSON: Sure. | wasjust in aplace that he could use.

MOYERS: And yet you must have despised everything George Wallace was up to— defying the law, arousing
passions.

JOHNSON: Of course, absolutely. Absolutely. | despise the fact that he was using the people in the state of
Alabamafor hisown political gains, That he waslying to them, that he was misleading them, that he was promising
and holding out hope that he knew he couldn' t give them. Did that in the Macon County case. Led peopleto believe
that they never would have to desegregate their schools. George couldn't have believed that.

MOY ERS: Theirony strikes methat George Wallace— George Wallace had the voters, he had the notoriety, he had
theambition, and he had the guile, but in the end, it was an unelected federal judge who altered forever the face of the
South.

JOHNSON: Well, I think people eventually came to the realization that the decisions that Judge Johnson's been
making arenot all bad. The decisionsthat Judge Johnson's been making have not destroyed us like we were told they
were going to do. They haven't destroyed our ingtitutions like we understood. Our daughters haven't been raped
because of these desegregation orders. | think they realized they had been duped, just to put it bluntly. And most of
them know now that they had been.

MOY ERS: Y ou know, Judge, it'srather remarkable when onethinks about it, and bear with me on thisbecauseit's
along litany. But either singly or as a member of a three-judge panel, you desegregated Alabama schools, you
desegregated the buses, the bus terminals, the paries, the museums, the mental intitutions, the jails and the prisons,
the airports and the libraries. Y ou ordered the legiature to reapportion itself, and when it refused, you drew up the
first court-ordered |egidative reapportionment in history.

JOHNSON: | gavethem 10 yearsto do it before | did that.

MOYERS: You changed the state's electora system and voter registration procedures. Y ou abolished the poll tax
beforethe Congressever acted. Y ou werethefirst judgeto put—in the South—thefirst judgeto put women on your
juries. You changed the system of taxation in Alabama. You took over the administration of the prisons and the
mental institutions. And when | read that litany, | think of something Lyndon Johnson said to some of hisfriends, the
night after the march from Selmato Montgomery was over, he said, 'Y ou know, | wouldn't have to be president if
my name were Frank Johnson instead of Lyndon Johnson.' [ Johnson laughs] Now, did you ever think about having
that much power? More power to accomplish in the South than the governor of Alabama, and even the president of
the United States.

JOHNSON: Federa judges are given lots of power. They were given that power deliberately. You have federa
judges that are appointed during good behavior for life, so to speak. That insulates them from socia pressures,
insulates them from political pressures, insulates them from economic pressures. And so, federal judges are given
that power and given that insulation from any outside pressures so that they may act impartialy and they may act
courageously, and when they accept an appointment as federd judge, they implicitly agree with their government
that 'if 1'm appointed federal judge, if I'm given thisrole, life-time appointment, tenure in office, if 1'm given these



insulations from outside pressures, then | will act courageoudly and | will decide these cases impartially." More
specifically in response to your question, it never occurred to me that al of this litigation was coming. | took these

cases case by case. All of them didn't come at onetime. Y ou've talked about civil rightslitigation over a period of 24
years.

MOYERS: It's quite abody of work for one man.

JOHNSON: WEell, it was interesting. And in retrospect, it was worth it.
MOYERS: It raises the question—

JOHNSON: It was very fulfilling and rewarding as far as I'm concerned.

MOY ERS: —getsusright to the heart of one of the most profound controversiesin theland today. And inthe history
of thejudiciary. And that isthe heart, the question of judicial activism. Judicia interventionism. Judges beginning to
get involved in so many aspects of our lives that they have become, according to some critics, the dominant forcein
our lives. It's what, you know, the most harsh critics have called ‘an imperia judicia oligarchy, aruling class
accountableto noone.' And I'm just wondering if you don't think thereisn't some merit to George Wallace's notion

that a non-elected federal judge has no business running a state's prisons, tax systems, mental institutions and
schools?

JOHNSON: Well, I'll answer the last part of that question first. | do think afederal judge has no business running
state institutions such as prisons and schools and mental institutions. But the state has defaulted in those areas, or the
federal judge wouldn't find it necessary to step in. But | haven't stepped in to the point that 1've ran, in the popular
sense of the word, any of the institutions. |'ve imposed minimum standards that it was necessary for them to comply
with, in order to eliminate the constitutional problems that necessitated federa court intervention to start with.
Federal courts have not engaged in what | consider unwarranted judicial activism. In al of those decisions, and the
decisions in the main, with avery few exceptions, they are discharging the constitutional duty that's imposed upon
them. De Tocqueville put it in avery good way when—

MOYERS: The Judge aways comes with his precedents.

JOHNSON: —he wrote this, the French historian. He came over here and studied our constitutiona system. He
said, "'The American judge is brought into the political arena independent of his own will. He only judges the law
because he's obliged to judge a case. The political question which he's called upon to resolve is connected with the
interest of the parties, and he cannot refuse to decide it without abdicating the duties of his post." And then he said
this, 'The peace and prosperity and the very existence of the Union' — talking about our Union — ‘are invested in
the hands of the judges. Without their active cooperation, the Condtitution would be a dead letter. The Executive
appeals to the court for assistance against encroachments of the Legidature. The Legidature demands their
protection from the designs of the Executive. They defend the Union from the disobedience of the states. They
defend the states from the exaggerated claims of the Union. The public interest against the interest of the private
citizen.' And it should be added that the courts, the federd courts, defend the interests of private citizens against the
government.

MOYERS: Well, | concede that historical— that history, Judge. It'sbeen an argument ever since the first day, as
you said. But the reason you've become controversial, and judges like you — you're not aone in this— has been
because you've moved into what the scholars call structura reform, whereby a judge tries to reorganize a
bureaucracy in the name of constitutional values which he believes have been threatened. In particular, I'mthinking
of Newman v. Alabama, in which you actually took over responsibility for the state prisons. And Wyatt v. Stickney,
in which you took over the mental hospitals. And the question is, had the Constitution been so interpreted that way in
the past, so that afederal judge actually assumes the administrative power over a state agency?

JOHNSON: We've moved from litigation that was involved with property rights and capitalism, to litigation that's
involved with human rights and civil rights. The people in this country have become conscious of the many, many
additional governmental controls that are imposed upon them—

MOYERS: Regulatory society.



JOHNSON: —in the environment, in every aspect of life, and they seek refuge in the federal courts. | don't mean
governmental controls imposed just by the federa government. | mean, by the state government. Litigation is no
longer a bi-polar thing between two parties. It's class action, it's brought to vindicate the rights of classes. Our
federal procedures have been changed to recognize and even, in proper circumstances, encourage class action
litigation. The class action litigation such as you mentioned for the prisoners, chalenging the conditions in the
Alabama prison system. The Newman case was one that aleged a deprivation of medica care and treatment. Pugh
against James was one that alleged 8th Amendment violations because of the general conditions in the Alabama
prison system. Wyatt against Stickney was one that alleged, on behdf of the class of over 5000 people, deprived of
their liberty through civil proceedings in the state of Alabama and incarcerated in state menta ingtitutions for
treatment purposes, that they were not receiving treatment. And so, they raised constitutional issues. They presented
them to the federal court, and there's no way for afederal judge to discharge his oath of officeif he tells those people,
‘I'm going to award you some damages for the things that they've done to you in the past.' That's not much solace to
aprisoner that doesn't have a decent or safe environment. Award amental patient damages for what they've done to
him by depriving him of treatment in the past, won't get him anything in the future. So, the litigation has not stayed
the type that asked for redress for past wrongs.

MOY ERS: Which isthe traditional way.
JOHNSON: That's right.
MOY ERS: Two parties come together and you say, 'Y ou were wrong, pay this person accordingly.'

JOHNSON: The litigation now seeks prospective relief. It seeks the elimination of conditions that exist. And most
of these cases, they aren' t particularly interested in damages. Y ou rarely ever have aclaim for damageswhere— ina
case like the prison suit or the mental health suit. Arid so, the judge is confronted with this new type of litigation, and
there's no way to—and he shouldn't—attempt to dodge it.

MOY ERS: Inboth cases, you said, conditionsin the mental ingtitution and conditions the hospitalswere intolerable.
When you looked into them, what did you find?

JOHNSON: Well, | found that in the Bryce facility, located in the Tuscaloosa area, which isthe largest for mental
institutionsin the state of Alabama, over 5000 people had been committed there for treatment for their mental illness.
They had been committed by the courts of the state of Alabama. They' d been deprived of their liberty for the purpose
of giving them treatment. And the evidence showed that they weren't getting any treatment at all, they were being
warehoused. And so, the constitutional issue was presented. Were they entitled to treatment? And | held, as abasic
principle before we ever got into the type of relief that they may have been entitled to, | held that people that are
committed through a state civil proceedings and deprived of their liberty under the atruistic theory of giving them
treatment for mental illness, and then warehousing them, and not giving them any treatment at all, strikes at the very
core of deprivation of due process. And that they were entitled, if they are deprived of their liberty for treatment
purposes, then they' re entitled to some treatment that is medically and minimally acceptable. They' re not entitled to
the best treatment, and | emphasized the word 'minimally,' and | used it in that.

MOY ERS: But what criteriadid you use? | remember Judge David Bazelon of the Court of Appeals—
JOHNSON: Hewasexactly right.

MOY ERS: —in Washington. He said that his criteriafor intervention goes far beyond just minimum standards of
justice and fairness, and he said his test was agut reaction to a situation, which, he said, '‘Does it make you sick?
Now, when you went into those prisons and into those mental institutions, did it make you sick?

JOHNSON: I'venever beeninaprison. I'venever beeninamenta ingtitution. | didn't find it necessary to go there.
MOYERS: Well, how could you—

JOHNSON: | did not want to get agut reaction. | did not want to base my decision on any emotional feding | might
get from visiting those places. | wanted to base it on the evidence that was presented in the court where, in an
adversary proceeding, where both parties had an opportunity to present evidence and be heard.



MOY ERS: And the evidence—

JOHNSON: And the evidence in this case, in the state mental case, was overwhelming that they weren't getting any
treatment, they were being warehoused.

MOYERS: Well, how—

JOHNSON: You had 1600 people out of 500 [sic] that wouldn't benefit from any treatment at all. that were taking
space in this mental hospital. They were geriatrics. The only thing that they were suffering with was the ravages of
old age. They should have been in a nursing home. Y ou had a thousand of the 5000 that weren't mentally ill at all.
They were retardates, that should have been in an ingtitution for retarded people, and subjected to some program
designed to habilitate them.

MOYERS: And you didn't need to go there to discover that?

JOHNSON: Absolutely not. | needed not to go there. A judge shouldn't go visiting aplace that he has under scrutiny
inalaw suit, and base his decision in whole or in part on what he's observed, unless he's going to submit himself to
cross-examination. He should do it on the basis of evidence that's presented during the adversary proceeding. And
so, I've been criticized for not going to Bryce Hospital. 1've been criticized for not visiting the penitentiaries. But
that's not the approach, in my judgment.

MOYERS: How you did you determine what appropriate relief consisted of ? | mean, the court order you issued
from that bench was incredibly comprehensive. It covered everything from the amount of space dlotted to each
patient, the number of toilets, the frequency that each patient had to be bathed, down to requiring that toothbrushes
be provided and toenails cut.

JOHNSON: Federal judges are trained in the law. They're not penologists. We're not psychiatrists. We're not
educators that can run schools, yet we've entered school orders setting forth in detail what your faculty ratio should
be, and what your pupil ratio should be, what kind of a facility you should have. If you had an ided situation, you
would have these cases decided by, in the penitentiary, penologists. In the mentd ingtitutions, psychologists and
psychiatrists. In the school cases, by educators. But federal judges have the job of doing it. But we have a
tremendous number of aides, and we don't fly blind in these— we have experts. For instance, in the Wyatt-Stickney
case | had experts — that's the mental health case— come to this court and testify from that witness stand from all
over the United States, ranging from the, Karl Meninger, from Topeka, Kansas, to psychiatrists and psychologists
and mental ingtitution experts from California to Maine. And | based my decision and | based these minimal
standards on their testimony.

MOYERS: You said in your ruling, 'A state is not at liberty to aford its citizens only those constitutional rights
which fit comfortably within its budget." And the question arises, if alegidature refuses to appropriate money, what
power does a court have to make it?

JOHNSON: Well, to answer your question as it's asked, a federa judge cannot make the legidature appropriate
money. There are many alternative means, though, by which afedera judge can enforce his order. He has contempt
power, by thosethat are charged with operating the ingtitution. He can close theingtitutions. He can say to the state of
Alabama, 'Well, it's fine that you're operating amental institution,’ or 'It's fine that you're operating a prison, but
you cannot operate it and continue to violate the congtitutional rights of those that you've incarcerated there. You
either have to comply or close your facility." That's a drastic measure. But some courts have done it, to a certain
extent. Y ou have the authority to appoint receiversto take over and run the institutions. and attempt to do it in amore
efficient manner and more effective manner, and eliminate these egregious wrongs that exist, that form the basis for
these decisions. These orders were not entered in an attempt on my part, and they're not entered, asfar as| know, on
an attempt on the part of any federal judge, to make hotels out of these prisons.

MOYERS: That's what George Wallace said.
JOHNSON: Oh, yeah. But.
MOYERS: So, what did you say to George Wallace when he said that you want to run a hotel?



JOHNSON: —in the environment, in every aspect of life, and they seek refuge in the federd courts. | don't mean
governmental controls imposed just by the federd government. | mean, by the state government. Litigation is no
longer a bi-polar thing between two parties. It's class action, it's brought to vindicate the rights of classes. Our
federal procedures have been changed to recognize and even, in proper circumstances, encourage class action
litigation. The class action litigation such as you mentioned for the prisoners, challenging the conditions in the
Alabama prison system. The Newman case was one that alleged a deprivation of medical care and treatment. Pugh
against James was one that aleged 8th Amendment violations because of the genera conditions in the Alabama
prison system. Wyatt against Stickney was one that alleged, on behalf of the class of over 5000 people, deprived of
their liberty through civil proceedings in the state of Alabama and incarcerated in state mental ingtitutions for
treatment purposes, that they were not receiving treatment. And so, they raised constitutional issues. They presented
them to the federal court, and there'sno way for afederal judgeto discharge hisoath of officeif hetellsthose people,
'I"'m going to award you some damages for the things that they've doneto you in the past.' That's not much solace to
aprisoner that doesn't have a decent or safe environment. Award amental patient damages for what they've doneto
him by depriving him of treatment in the past, won't get him anything in the future. So, the litigation has not stayed
the type that asked for redress for past wrongs.

MOYERS: Which isthe traditional way.
JOHNSON: That'sright.
MOYERS: Two parties come together and you say, "Y ou were wrong, pay this person accordingly.’

JOHNSON: The litigation now seeks prospective relief. It seeks the elimination of conditions that exist. And most
of these cases, they aren't particularly interested in damages. Y ou rarely ever have aclaim for damageswhere—ina
case like the prison suit or the mental health suit. And so, the judge is confronted with this new type of litigation, and
there's no way to— and he shouldn't — attempt to dodge it.

MOY ERS: In both cases, you said, conditionsin the mental ingtitution and conditions the hospitalswere intolerable.
When you looked into them, what did you find?

JOHNSON: Well, | found that in the Bryce facility, located in the Tuscaloosa area, which isthe largest for mental
institutionsin the state of Alabama, over 5000 people had been committed there for treatment for their mental illness.
They had been committed by the courts of the state of Alabama. They'd been deprived of their liberty for the purpose
of giving them treatment. And the evidence showed that they weren't getting any treatment at all, they were being
warehoused. And so, the congtitutional issue was presented. Were they entitled to treatment? And | held, asabasic
principle before we ever got into the type of rdlief that they may have been entitled to, | held that people that are
committed through a state civil proceedings and deprived of their liberty under the atruistic theory of giving them
treatment for mental illness, and then warehousing them, and not giving them any treatment at all, strikes at the very
core of deprivation of due process. And that they were entitled, if they are deprived of their liberty for treatment
purposes, then they're entitled to some treatment that is medically and minimally acceptable. They're not entitled to
the best treatment, and | emphasized the word 'minimally,’ and | used it in that.

MOY ERS: But what criteriadid you use? | remember Judge David Bazelon of the Court of Appeals—
JOHNSON: He was exactly right.

MOY ERS: —in Washington. He said that his criteria for intervention goes far beyond just minimum standards of
justice and fairness, and he said his test was a gut reaction to a situation, which, he said, 'Does it make you sick?
Now, when you went into those prisons and into those mental institutions, did it make you sick?

JOHNSON: I'venever beeninaprison. I've never beeninamental institution. | didn't find it necessary to go there.
MOY ERS: Well, how could you—

JOHNSON: | did not want to get agut reaction. | did not want to base my decision on any emationa fedling | might
get from visiting those places. | wanted to base it on the evidence that was presented in the court where, in an
adversary proceeding, where both partieshad an opportunity to present evidence and be heard.



MOYERS: And the evidence—

JOHNSON: And the evidencein this case, in the state mentd case, was overwhelming that they weren't getting any
treatment, they were being warehoused.

MOYERS: Weil, how—

JOHNSON: You had 1600 people out of 500 [sic] that wouldn't benefit from any treatment at all, that were taking
space in this mental hospital. They were geriatrics. The only thing that they were suffering with was the ravages of
old age. They should have been in anursing home. Y ou had a thousand of the 5000 that weren't mentaly ill at all.
They were retardates, that should have been in an ingtitution for retarded people, and subjected to some program
designed to habilitate them.

MOYERS: Andyou didn't need to go there to discover that?

JOHNSON: Absolutely not. | needed nor to go there. A judge shouldn't go visiting aplace that he has under scrutiny
in alaw suit, and base his decision in whole or in part on what he's observed, unless he's going to submit himsalf to

cross-examination. He should do it on the basis of evidence that's presented during the adversary proceeding. And

so, I've been criticized for not going to Bryce Hospital. 1've been criticized for not visiting the penitentiaries. But

that's not the approach, in my judgment.

MOYERS: How you did you determine what appropriate relief consisted of? | mean, the court order you issued
from that bench was incredibly comprehensive. It covered everything from the amount of space alotted to each

patient, the number of toilets, the frequency that each patient had to be bathed, down to requiring that toothbrushes
be provided and toenails cut.

JOHNSON: Federal judges are trained in the law. They're not penologists. We're not psychiatrists. We're not
educators that can run schools, yet we've entered school orders setting forth in detail what your faculty ratio should
be, and what your pupil ratio should be, what kind of a facility you should have. If you had an ideal situation, you
would have these cases decided by, in the penitentiary, penologists. In the menta institutions, psychologists and
psychiatrists. In the school cases, by educators. But federal judges have the job of doing it. But we have a
tremendous number of aides, and we don't fly blind in these— we have experts. For instance, in the Wyatt-Stickney
case | had experts— that's the mental hedlth case— cometo this court and testify from that witness stand from all
over the United States, ranging from the, Karl Meninger, from Topeka, Kansas, to psychiatrists and psychologists
and mental institution experts from Cdifornia to Maine. And | based my decision and | based these minimal
standards on their testimony.

MOYERS: You said in your ruling, 'A stateis not at liberty to aford its citizens only those congtitutional rights
which fit comfortably within its budget.' And the question arises, if alegidature refuses to appropriate money, what
power does acourt have to make it?

JOHNSON: WEell, to answer your question as it's asked, afederal judge cannot make the legidature appropriate
money. There are many alternative means, though, by which afedera judge can enforce hisorder. He has contempt
power, by those that are charged with operating the institution. He can close theingtitutions. He can say to the state of
Alabama, 'Well, it'sfinethat you're operating a mental institution,’ or 'It's fine that you're operating aprison, but
you cannot operate it and continue to violate the constitutional rights of those that you've incarcerated there. You
either have to comply or close your facility.' That's adrastic measure. But some courts have done it, to a certain
extent. Y ou have the authority to appoint receiversto take over and run the institutions, and attempt to do it in amore
efficient manner and more effective manner, and eliminate these egregious wrongs that exist, that form the basis for
these decisions. These orders were not entered in an attempt on my part, and they' re not entered, asfar as| know, on
an attempt on the part of any federal judge, to make hotels out of these prisons.

MOYERS: That's what George Wallace said.
JOHNSON: Oh, yeah. But.
MOYERS: So, what did you say to George Wallace when he said that you want to run ahotel?



JOHNSON: Well, | said, putting a quadraplegic in abed and not changing his bandages for 30 days, and letting
maggots get in his sores, is not running a hotel. Putting a man that cannot control his bowels on aboard instead of
letting him lay in a bed, making him st on a board until he falls off two days before he dies, is not running a hotel.
Stopping things like that is not creating hotel conditions, iswhat | said.

MOYERS: He said you wanted Utopia. You and al the other men in robes who kept trying to dictate to the state
really were after Utopia

JOHNSON: The federal courts are not omnipotent and they're not tyrannical, and those that criticize the courts on
that theory are just absolutely wrong, and they don't understand the history and they don't understand the
constitutional restrictions that federal courts operate under. We can't go out and just reach out and get cases. We
can't— and we're restricted from issuing advisory opinions. The only time we can rule is when there is a genuine
case or controversy between litigants that have standing to bring it. We do not make the facts that form the basis for
the litigation.

MOY ERS: Which is higher, the conscience of the people or the conscience of the court?

JOHNSON: WEell, they shouldn't be any different. They shouldn't be any different. They should be the same. Court
opinions can — on ashort run — be enforced againgt the will of the people. On along run, there's no way to enforce
them against the will of the people. If they violate the conscience of the people, they won't stand. For court decisions
to be effective, they must be accepted by the people. And that's the reason at the beginning of this dicussion that
we've had, | attempted to emphasize that people have accepted Brown against Board of Education. People have
accepted cruel and inhuman treatment cases, such as Pugh against James. And deprivation of medicd attention,
such as the Newman case. And treatment for them and habilitation for the mentally ill and retarded, they've accepted
that and they're proud of it. They've accepted the implementation of Brown, and the people, | submit to you, in this
section of the country, and |'m not just talking about Alabama, are proud of the fact that we have, with a minimum
amount of disruption, implemented a case that cut across the social fabric to the extent that that case did.

MOYERS: But you said, 'I'm not a crusader.' |'ve read other statements you've made, when you said, 'l don't
makethelaw. | don't create the facts. | interpret the law.' But pragmatically, when ajudge interpretsan old law in a
new way, he's actually making new law, isn't he?

JOHNSON: | wouldn't think so. The Congtitution of the United States— and we're talking generally, and we have
been, about cases involving constitutional questions—the Congtitution of the United State has 5000 wordsinit. It's
abare outline that we refer to as our charter of government. It takes interpretation on the part of judges, and on the
part of courts, to make the Constitution a document that preserves rights now. It may have been construed most
restrictively and literally at that time and covered most, if not al the questions presented. But there's no way to
construe the Constitution of the United Statesliterally at thistime, and make it adocument that has any viability. And
if that'scalled judicial activism, then | submit that it's something that's necessary in our form of government, unless
we want to spend all of our time amending and enlarging and changing the Constitution.

MOYERS: Let's see if we can— if | can understand it more graphically by looking at a particular case, a very
important decision you made back in the early '60s when Martin Luther King and his followers were preparing to
march from Selmato Montgomery, now a celebrated historical episodein thelife of our country. | remember sitting
in the White House with the president and his advisers, waiting for your decision. The word out of Montgomery
that— was that you were taking your time, that you weren't sure you were going to grant the marchers the right to
march. And then there was that incident at the bridge, when the marchers were beaten by some of the authorities
here—

JOHNSON: State troopers.
MOYERS: Statetroopers.
[Filmpackage: Selma march, 1965]

MOY ERS [voice-overJ: In the winter of 1965, Martin Luther King chose Selma, Alabama to be the target of a
massive voter registration drive, to expose and eliminate the barriers blacks faced in the expression of the 15th



Amendment right to vote. To dramatize their battle, to find a national audience, King called for a massive march
from Selmato Montgomery, Alabama's capital. Governor Wallace issued an order forbidding the march. They went
anyway. What happened next at the Pettus Bridge needs no explanation. [ Sate trooper s stampede the marchers.}

[Interior, courtroom]

MOY ERS: And then you came down with your judgment, and you alowed the marchers to proceed from Selmato
Montgomery. And by your own admission, that decision 'reached to the outer limits of what is constitutionally
possible." And you said in your ruling, and I'd like to quoteit, 'It seems basic to our constitutional principlesthat the
extent of the right to assemble, demonstrate and march peaceably along the highways and street in an orderly
manner' — and here's the phrase — 'should be commensurate with the enormity of the wrongs being protested and
petitioned against." Now, your critics ask, if Frank Johnson had not personally felt that the wrongs were enormous,
would not the demonstrators have lost their First Amendment rights?

JOHNSON: No. Not at all. | did not issue that opinion, | did not write those words before having a hearing and
taking evidence. The purpose of the proposed demonstration, and it was a demonstration, was to attempt to secure a
redress for grievances that had existed over many, many yearsin Alabama. That is, the deprivation of the right to
register and vote insofar as blacks were concerned. The evidence in that case showed that in some counties in
Alabama, there were 113 percent of the eligible white people registered to vote. There were two percent, or three
percent, or four or five or up to six percent, of the eligible black people registered to vote. It shows that in Macon
County, for instance, there were over 100 percent of the white people registered to vote, entitled to vote, but in a
county where you have alarge percentage of black people with college degrees, some with doctors' degrees, some
with severa college degrees, dl faling the examination that the registrars were giving them as a test, as a
precondition to registering them to vote. You had a situation in Selmawhere, when they lined up to vote, some of
them had been subjected to electric cattle prods. Some of them in the state that | was familiar with from having
handled voting cases in many counties in this section of the state had been required to write Article 2 to the
Congtitution of the United States. Whites were not given any similar test. So, you had awholesale deprivation by the

authorities representing the state of Alabamain this section, of an entire race of people that wanted to secure aright
that was basic to their citizenship.

MOYERS: Why, then, did you wait severa days before granting the permission to give the rights? Because there
was doubt in Washington after awhile — 24, 36 hours — that you might decide in their favor. That some people
were even saying, '| don't believe he's going to grant theright to the march.’

JOHNSON: No. No. A judge doesn't go to court with one opinion written out in this pocket, if he decidesthat way,
and onewritten out in thispocket, if he decidesthat way. He hasto hear hisevidence. He hasto evauateit. He hasto
write it. Decisions of this import should not be rendered orally. They should be in writing and they should be
well-documented asfar aslegal authority isconcerned. And it takesaday or two for eventhe speediest judgesto act.

MOYERS: And you decided that this record of discrimination against blacksin voting, the remova of which was
the object of the march, was so great, so grave, that they were justified in marching from Selmato Montgomery?

JOHNSON: Absolutely. If the deprivation had been restricted to maybe 50 or a hundred people, not over an
extended period of time, and this theory of proportionality— and that's what it was. The right to demonstrate and
redress, a petition for redress for your grievances should be in proportion to the wrongs that you're petitioning
against, that you'retrying to dramatize. If it had just been deprivation of ahundred peopleto vote, it wouldn't have
justified a march from Selma to Montgomery, Alabama. If some black person had been fired by the state as an
employee solely because of hiscolor, that wouldn't have justified any demonstration of this magnitude. But this, as|

said awhile ago, was adeprivation that concerned thewholeblack racein the state of Alabama, and it had beenlong,
and it was agrievous form of discrimination.

MOY ERS: There'san interesting case you decided just two years ago, thefirst timeit had ever been decided that a

black institution was found to have discriminated against whites. That was made right here in this courtroom. 1t was
against the Alabama State University—

JOHNSON: That'sright.



JOHNSON: Well, | said, putting a quadraplegic in a bed and not changing his bandages for 30 days, and letting
maggots get in his sores, is not running a hotel. Putting a man that cannot control his bowels on aboard instead of
letting him lay in a bed, making him sit on a board until he falls off two days before he dies, is not running a hotel.
Stopping things like that is not creating hotel conditions, iswhat | said.

MOYERS: He said you wanted Utopia. You and al the other men in robes who kept trying to dictate to the state
really were after Utopia.

JOHNSON: The federal courts are not omnipotent and they're not tyrannical, and those that criticize the courts on
that theory are just absolutely wrong, and they don't understand the history and they don't understand the
constitutional restrictions that federal courts operate under. We can't go out and just reach out and get cases. We
can't— and we're restricted from issuing advisory opinions. The only time we can rule is when there is a genuine
case or controversy between litigants that have standing to bring it. We do not make the facts that form the basis for
the litigation.

MOY ERS: Which is higher, the conscience of the people or the conscience of the court?

JOHNSON: Well, they shouldn't be any different. They shouldn't be any different. They should be the same. Court
opinions can — on a short run — be enforced against the will of the people. On along run, there's no way to enforce
them against the will of the people. If they violate the conscience of the people, they won't stand. For court decisions
to be effective, they must be accepted by the people. And that's the reason at the beginning of this dicussion that
we've had, | attempted to emphasize that people have accepted Brown against Board of Education. People have
accepted cruel and inhuman treatment cases, such as Pugh against James. And deprivation of medica attention,
such as the Newman case. And treatment for them and habilitation for the mentally ill and retarded, they've accepted
that and they're proud of it. They've accepted the implementation of Brown, and the people, | submit to you, in this
section of the country, and I'm not just talking about Alabama, are proud of the fact that we have, with a minimum
amount of disruption, implemented a case that cut across the social fabric to the extent that that case did.

MOYERS: But you said, 'I'm not a crusader.' |'ve read other statements you've made, when you said, 'l don't
makethelaw. | don't create the facts. | interpret the law.' But pragmatically, when ajudge interpretsan old law in a
new way, he's actually making new law, isn't he?

JOHNSON: | wouldn't think so. The Congtitution of the United States— and we're talking generally, and we have
been, about casesinvolving constitutional questions—the Constitution of the United State has 5000 wordsinit. It's
abare outline that we refer to as our charter of government. It takes interpretation on the part of judges, and on the
part of courts, to make the Constitution a document that preserves rights now. It may have been construed most
restrictively and literally at that time and covered most, if not al the questions presented. But there's no way to
construethe Constitution of the United Statesliterally at thistime, and make it adocument that has any viability. And
if that'scalled judicial activism, then | submit that it's something that's necessary in our form of government, unless
we want to spend all of our time amending and enlarging and changing the Constitution.

MOYERS: Let's see if we can— if | can understand it more graphically by looking at a particular case, a very
important decision you made back in the early '60s when Martin Luther King and his followers were preparing to
march from Selmato Montgomery, now a celebrated historical episode in the life of our country. | remember sitting
in the White House with the president and his advisers, waiting for your decision. The word out of Montgomery
that— was that you were taking your time, that you weren't sure you were going to grant the marchers the right to
march. And then there was that incident at the bridge, when the marchers were beaten by some of the authorities
here—

JOHNSON: State troopers.
MOYERS: State troopers.
[Filmpackage: Selma march, 1965]

MOY ERS [voice-over]: In the winter of 1965, Martin Luther King chose Selma, Alabama to be the target of a
massive voter registration drive, to expose and eliminate the barriers blacks faced in the expression of the 15th



Amendment right to vote. To dramatize their battle, to find a national audience, King caled for a massive march
from Selmato Montgomery, Alabama's capital. Governor Wallace issued an order forbidding the march. They went
anyway. What happened next at the Pettus Bridge needs no explanation. [ Sate trooper s stampede the marchers.]

[Interior, courtroom]

MOY ERS: And then you came down with your judgment, and you allowed the marchers to proceed from Selmato
Montgomery. And by your own admission, that decision 'reached to the outer limits of what is constitutionally
possible." And you said in your ruling, and 1'd like to quote it, It seems basic to our constitutional principlesthat the
extent of the right to assemble, demonstrate and march peaceably aong the highways and street in an orderly
manner' — and here' sthe phrase — ' should be commensurate with the enormity of the wrongs being protested and
petitioned against." Now, your critics ask, if Frank Johnson had not personally felt that the wrongs were enormous,
would not the demonstrators have lost their First Amendment rights?

JOHNSON: No. Not at all. | did not issue that opinion, | did not write those words before having a hearing and
taking evidence. The purpose of the proposed demonstration, and it was ademonstration, was to attempt to secure a
redress for grievances that had existed over many, many years in Alabama. That is, the deprivation of the right to
register and vote insofar as blacks were concerned. The evidence in that case showed that in some counties in
Alabama, there were 113 percent of the eligible white people registered to vote. There were two percent, or three
percent, or four or five or up to six percent, of the eligible black people registered to vote. It shows that in Macon
County, for instance, there were over 100 percent of the white people registered to vote, entitled to vote, but in a
county where you have alarge percentage of black people with college degrees, some with doctors' degrees, some
with severa college degrees, al faling the examination that the registrars were giving them as a test, as a
precondition to registering them to vote. You had a situation in Selmawhere, when they lined up to vote, some of
them had been subjected to electric cattle prods. Some of them in the state that | was familiar with from having
handled voting cases in many counties in this section of the state had been required to write Article 2 to the
Congtitution of the United States. Whiteswere not given any similar test. So, you had awholesale deprivation by the
authorities representing the state of Alabamain this section, of an entire race of people that wanted to secure aright
that was basic to their citizenship.

MOYERS: Why, then, did you wait several days before granting the permission to give the rights? Because there
was doubt in Washington after a while— 24, 36 hours — that you might decide in their favor. That some people
were even saying, 'l don't believe he'sgoing to grant theright to the march.’

JOHNSON: No. No. A judge doesn't go to court with one opinion written out in this pocket, if he decidesthat way,
and onewritten out in this pocket, ifhe decides that way. He hasto hear his evidence. He hasto evaluateit. He hasto
write it. Decisions of this import should not be rendered orally. They should be in writing and they should be
well-documented asfar aslegal authority isconcerned. And it takesaday or two for even the speediest judgesto act.

MOYERS: And you decided that this record of discrimination against blacks in voting, the removal of which was
the object of the march, was so great, so grave, that they were justified in marching from Selmato Montgomery?

JOHNSON: Absolutely. If the deprivation had been restricted to maybe 50 or a hundred people, not over an
extended period of time, and this theory of proportionaity— and that's what it was. The right to demonstrate and
redress, a petition for redress for your grievances should be in proportion to the wrongs that you're petitioning
against, that you're trying to dramatize. If it had just been deprivation of a hundred peopleto vote, it wouldn't have
justified a march from Selmato Montgomery, Alabama. If some black person had been fired by the state as an
employee solely because of his color, that wouldn't have justified any demonstration of this magnitude. But this, as|
said awhileago, wasadeprivation that concerned thewhole black racein the state of Alabama, and it had beenlong,
and it was a grievous form of discrimination.

MOY ERS: There'san interesting case you decided just two years ago, the first time it had ever been decided that a
black institution was found to have discriminated against whites. That was made right here in this courtroom. It was
against the Alabama State University—

JOHNSON: That'sright.



MOY ERS: —which isan al-black school.

JOHNSON: Well, not all-black, predominantly black. It was established as an dl-black school.
MOYERS: And you decided that—

JOHNSON: It's been desegregated to some extent now.

MOYERS: And you decided that it had been discriminating against whites. Tell me about that case.

JOHNSON: Well, the case was presented through the pleadings. A group of white faculty members hired alawyer
and filed alawsuit asaclass, claiming that the black administration at the University—Alabama State University—
had discriminated against them on the basis of their race. Some people referred to it asareverse discrimination case.
There's not such thing as reverse discrimination. It'sjust plain, old discrimination, whether the whites do it to the
blacks, or the blacks do it to the whites. And the evidence reflected that there had been discrimination against the
white faculty members on awholesale scale, and | so found. And enjoined them from doing it in future. | required
that they make some monetary awards to compensate for— or partially compensate for what they had been— had
been taken away from them.

MOYERS: Did blacks—

JOHNSON: Same kind of casethat |'ve entered a dozen times against white schools. Blacks got incensed, just like
thewhites get incensed when aruling comesthat they don' t like. Sure, | got |etters, telephonecalls. | got publications
in the black newspapers about that judicial activist sitting on the bench down there in Montgomery, Alabama, about
that lawyer that engagesin exercise— | mean, that judgethat engagesin theexercise of arbitrary power. And— same
old song, same old dance, [laughs]

MOY ERS: Did it affect you?
JOHNSON: Course not. Course not.

MOYERS: So, inthelast analysis, old question, old debate— do we have agovernment of laws or agovernment of
men?

JOHNSON: Well, we have a government of laws. Judges decide cases according to the law. True, as we said a
while ago, judgesinterpret the law. They interpret the laws through their own eyes. They pour what's necessary into
an empty vessel, as Judge Hand said. But they till are not imposing their own sense of morality on the people or the
litigants when they decide this case. They're imposing what they determine to be the morality required by the
Constitution of the United States, and that's the role of the judge.

MOYERS: There'snojoblikeit, isthere?
JOHNSON: No. Thereisn't.
MOY ERS: Could you have done anything el se— Would you like to have done anything else?

JOHNSON: Oh, if I could go back and choose, 1'd go the same route. The same route. |'ve enjoyed it. It's been
most fulfilling.

MOY ERS: Thank you very much, Judge Frank Johnson.
JOHNSON: Thank you.

[Credits]



OTHER TRANSCRIPTS AVAILABLE AT PRESSTIME: #M-27, "Our Times" (commentary on the end of
the '70s and arrival of the '80s); #M-28, "The World of David Rockefeller"; #M-29, "What's A Party For"
(about Maine politics); #M-30, "A Reporter's Notebook" (about John Anderson and political advertising); #Spec
2/24/80, " The Politics of Regulation” (about the Federal Trade Commission); #M -31," '‘Barry Commoner: Politics
of Energy"; #M-32, "A Conversation with George Bush"; #M-33, "Vietnam Remembered"; #M-34, "The
Black Agenda"; #M-35, "The Detroit Model"; #M-36, "Texas Notebook" (about politics Texas-style, and an
interview with economics professor Clifton Grubbs, University of Texas); #M-37, "Big Business: Doing Well or
Doing Good?"; #M-38, "The MX Debate"; and #M-39, "Voiceson Iran" (Part 1); #M-40, "Voiceson Iran —
Part 2"; #M-41, "A Reporter's Notebook: Money and Politics"; #M-42, "Within Our Power" (includes an
interview with author Hazel Henderson); #M-43, "A Conversation with Max Lerner"; #M-44, "1,000,000,-
000,000 for Defense"; #M-45, "Who Chooses Our President?"; #M-46, " The Many Worlds of Carlos Fuentes"
(Part 1); #M-47, "It Isn't Working" (about the automobile and sted industries — a follow-up to "The Detroit
Model"); #M-48, "The Many Worlds of Carlos Fuentes — Part 2"; #M-49, "A Conversation with Ronald
Reagan"; #M-50,"''A Conversation with Max Lerner— Part 2"; and #M -51," 'Judge: The Law & Frank Johnson"
(Part 1). For atranscript of any of these shows, send $2 and the number of the show to: Bill Moyers' Journal, Box

900, New York, N.Y. 10101.
=
|
L]

- 3
g

2

h

S N#¥
10108 "A°N “HOx MmN
006 xog

TIVIN SSVIO L



