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For ewor d

The work of the President's Panel on Mental Retardation
signifies not the end but the beginning of a new surge in
our national effort to conbat mental retardation. State
and local |eaders nmust now carry forward the attack to
achi eve new gai ns.

This check-list of State laws and regul ati ons was devel oped
by the Subconmttee on State Laws in Mental Retardation of
the Advisory Committee to the Ofice of the Special Assistant
to the President for Mental Retardation, Dr. Stafford Warren.
It is intended as a tool--not as a pattern or nodel --for
those in the States who have the responsibility to carry

out Statew de conprehensive planning in nental retardation
under Public Law 88-156.

Qur hope is that the check-list will be hel pful to Sate

| eaders in examning the present substrate of |aw under-
lying State prograns for, and the State's admnistration
of, justice to the retarded. Such examnation will surely
lead to reformon many counts designed to assure to the
retarded the full responsiveness of the lawwhich is their
just due.

B izabeth M Boggs, Chairnman
Subcommittee on State Laws
in Mental Retardation
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A GHECK-LI ST FOR REVI EW CF STATE LAVWS AND REGQULATI ONS
AFFECTI NG THE MENTALLY RETARDED

Prepared by the Advisory Subcommttee on State Laws in Mental Retardation:
Cfice of the Special Assistant to the President for Mental Retardation

I ntroducti on

The President's Panel on Mental Retardation recommended t hat
periodic reviews be undertaken of State laws affecting the nentally
retarded. Such State laws nay relate to the personal status of the
retarded or the character of the prograns available for his care,
training, treatrment, and protection. It is clear that any body
invol ved in conprehensive planning at the State |evel should give
attention to the body of |aws which formthe foundation for existing
services. |In addition a planning body will certainly recogni ze that
laws which affect the status of the retarded individual in civil or
crimnal proceedings nmust be taken into account when the |arge picture
of services is considered and nust permt the courts to take advantage
of new know edge and new soci al provisions which nay result fromthe
success of the planni ng process.

Studies in depth of the laws and their effects on the nental ly
retarded are not to be undertaken lightly. The sel ection of areas
in need of a high degree of attention mght well fall to the planning
body. Before such selection can properly be made, however, planning
bodi es and other groups or agencies interested in the nmentally retarded
may well find it useful to establish an inventory or conpendi um of
State laws and regul ations -- statutory, judicial, and admnistrative --
which differentially affect the mentally retarded.

The attached outline is designed to be of assistance to the States
in preparing an orderly inventory of existing laws. In this connection
it should be borne in mnd that some of the laws covered in the outline
may not be presently inplenented in a particular State, and that others
may deviate fromthe apparent witten norns because in nany instances
adninistrative regulations or judicial interpretations nmay be nore
significant than the witten statutes thensel ves.

The kinds of laws to be |ooked for have been grouped under el even
maj or headi ngs, each with a brief introductory paragraph. The areas
noted in this outline are set forth as guides for search and are not
necessarily objectives. In nany cases, |egislation appropriate in one
State will be prenmature or inapplicable in another.



The common obj ectives involving health, education, welfare, and
| egal agenci es have been outlined in the Report of the President's
Panel . The review and conpilation of |aws now on the books shoul d be
regarded as a step toward determning the extent to which existing
| aws advance or retard the realization of these objectives within a
given State.

Keywor ds

It is to be expected that the sane phrase may be differently
defined for different purposes in different statutes. This is not
necessarily a di sadvantage, provided the definition is in each case
clear and functional. An educational program for exanple, should
be set forth in terns of the special educational needs of the nentally
retarded. A programof protection, on the other hand, will relate to
aspects of dependency having its base in nmental retardation. Neither
programis properly defined purely in psychonetric terns, or even in
terns of clinical classification.

For the purpose of index search the following keywords are
suggest ed:

Specific: mentally retarded, retarded, nmentally deficient,
nmental |y defective, defective delinquent, feeble-mnded, inbecile,
idiot, noron, intellectually handi capped, nental |y handi capped,
educable (nentally retarded or handi capped), slow | earner, subnornal
ament, weak- m nded.

Rel ated Specific (keywords describing conditions other than
retardation which may al so be found in sone nentally retarded persons):
nental ly disturbed, mentally ill, emotionally disturbed, nal adjusted,
psychotic, inconpetent, mentally inconpetent, cerebral palsied, epileptic,
brain injured or damaged, neurologically inpaired, lunatic, insane, of
unsound m nd, non conpos nenti s.

Nonspecific: disabled (including nentally disabl ed), inpaired,
handi capped, crippled, exceptional, congenitally defective (or nmal f orned),
birth defective, dependent, disadvantaged, di sordered.

Definitions of the foregoing terns should be exam ned and conpared.
It is to be expected that the same termmay be differently defined for
di fferent purposes.



SECTION I. Research, ProgramAnal ysis, and Professional Training

The need for research and prograns of professional training related
to mental retardation have been well docurented by the report of the
President's Panel on Mental Retardation. The responsibility of State
Government in this area has not been fully defined, but it is recognized
that a substantial contribution should be nade, especially as these
topics nay relate to service activities which the Sate itself under-
takes, or to the broad functions of university coomunities in a Sate
and their responsibility to educate persons and personnel to neet the
human needs in the State. For these reasons the nost inportant
legislation in these areas will not necessarily be identified specifi-
cally with the field of mental retardation. Neverthel ess, wherever
such specific identification does occur it is desirable that it be
noted in the framework of a State inventory. (See Chart on Page 4.)

SECTION Il. Preventive Measures and Early Detection

Laws pertaining to public health and safety are generally accepted
as an essential part of the body of State law But what is not
general |y understood is the extent to which many of these may relate
to or can contribute to the prevention of nental retardation. There
are literally hundreds of causes of nental retardation, and for each
cause there probably will be found an opti mum procedure for prevention
The role of the law in these processes has yet to be fully explored but
the checklist includes reference to sone which have already been recogni zed.
(See Chart on Pages 5 6, and 7.)



RESEARCH, PROGRAM ANALYSIS
AND PROFESSIONAL TRAINING

LEGAL
REFERENCES

REMARKS

Authorization for
specialized research
institute or center

b)

Provision for conduct
of research at one or
moxe residential
institutions for
retarded

'.c)

Public policy statements

‘covering State interest

in regsearch and professional
training related to disability

_d)

Provisions for professional
and sub-professicenal train-
ing with focus on retarded
(intra~ and extra-university)

Special research or training
funds




11, PREVENTIVE MEASURES
AND EARLY DETECTION

- LEGAL
REFERENGES

REMARKS

1)

Registration and reporting

a)

b)

c).

d)

Registration or reporting
by physicians and others
of persons born with
conditions associated
with mental retardation
or of persons later
identified as retarded

Registration or reporting
of retarded person on
exclusion from or ad-
mission to public school
or on admission to
private facility

Reporting between
hospitals and follow-
up services (such as
public health nurse)

Compulsory reporting of
conditions of inherent
risk, such as lead
poilsoning, encephalitis,
"pattered child” syndrome,
ete,

Authorization for central
"risk register"

2

Screening

a)

b)

Screening for metabolic
disorders, e.g., phenylketo-
nuria, galactosemia

School screening (physical
or psychological) '

733-367 O-64--2




II, PREVENTIVE MEASURES LEGAL

AND EARLY DETECTION {cont'd) _ REFERENCES REMARKS

3) Drug control in relation
to pregnancy

4) Radiation protection

5) Control of infectious
disease - e.g,, measles

6) Auto safety and accident
prevention - e.g., seatbelts

7) Control of environmental
factors - e.g., housing
‘oxrdinances in relation to
lead poisoning

8) Eugenic measures
a) Genetic counseling

b) Sterilization ~=- voluntary
and involuntary; under what
circumstances permitted;
protections afforded

¢) Limitations on marriage,
intercourse (Items b
and ¢ should also be
entered in Section IX
on Civil Liberties)




II. PREVENTIVE MEASURES - LEGAL
AND FARLY DETECTION (cont'd) REFERENCES

9) Prenatal care

a) Special services
available to indigent
or others at risk

b) Protective laws
relative to occupa-
tional and other
hazards in pregnancy

¢) Screening and treatment
for syphilis in
mother (mandatory)

SECTION II1. Public Health and Mental Heal th Services

The Panel Report recognized that, as far as possible, the retarded
shoul d have access to those general nedical and other community services
for which other menbers of the population are also eligible. In the
past, State laws or practices have frequently discrininated agai nst a
nmental |y retarded person who sought service (or for whom service was
sought) for his vision problens, his enotional problens, his social
probl ens, and others. Therefore, no State lawreviewis conplete
whi ch does not review exclusions fromsuch services, whether by
statute, judicial deternination, regulation, or actual practice,,

In addition, the Panel recognized the need for certain kinds of
speci al i zed service adapted to the peculiar needs of the retarded. The
exi stence of these services should be checked.



III. PUBLIC HEALTH AND MENTAL " LEGAL REMARKS
HEALTH SERVICES REFERENCES
1) Eligibility of retarded

for care and treatment in
general programs under
public administration or
subsidy:

é) Children's health
services {(direct or
purchase or care)

b) Crippled children's
services {(including
surgery for hydroce=~

.phaly, etc.)

c) Services for blind.
and deaf, or partially
seeing and hearing

d) Community mental health
services

e) Child guidance clinics
and famlly counseling

£) Compréhensive rehabili-
.tation centers

g) Other diagnostic and
treatment centers

h) . Convalescent homes

2)

"health services to the retarded

Provisions for specialized

. a) Special clinics for

evaluation and parent
counseling

b) Special dental services

c) Special treatment services,

diets, physical therapy,
etCO.




1I1. PUBLIC HEALTH AND MENTAL 'LEGAL : XS
HEALTH SERVICES (cont'd) REFERENCES REMAR

3) Regulation of professions as
related te cause and treat-
ment of mental retardation

a) Malpractice

b) Protection against
unqualified practi-
tioners or false claims
{(quackery in mental '
retardation)

SECTION | V. Education

The first State laws requiring special educational provisions for
mentally retarded children in the public schools were enacted in 1911.
At the present tine every State has sone legislation in this field. The
kinds of funds available, the requirements for special personnel, the
authority for enforcement and many other factors affect whether or not
the lawwi ||l be translated into practice in the nost efficacious manner.

Many States specifically mention the nmentally retarded (or sone
equivalent tern) and a majority distinguish two classes of nentally
retarded corresponding to the educable (mldly retarded) and trainable
(noderately - severely retarded). In some States, prograns are con-
ducted only under general |egislation pertaining to exceptional or
handi capped chi | dren.



IV, EDUCATION (Special Education LEGAL
of the Mentally Retarded REFERENCES .
' (nonresidential))
1) Public education

a)

b)

‘Ci

)

e)

£)

g)-

h)

Constitutional gusran-
tees and basic respons-
ibility

Application of compul-
sory attendance laws to.
retarded

Laws permitting or man-
dating and setting
standards for programs
for "educable,™

"trainable," "exceptional,"
or "handicapped," including
public "preschool programs

Eligibility requirements
and procedure for review
or appeal or exclusion

Provisions for home.or
hospital training or
remedial instruction

State aid for (1)
evaluation (2) instruction
(3) other educational
services

Transportation to and from
school:

i, Mandate under what
circumstances

ii. State aid
iii. State standards
Qualifications for special

teachers and supervisory
personnel




IV. EDUCATION (cont'd)

LEGAL

REFERENCES

i)

1)

k)

'1) ﬁ

Salary differentials
for special certification

Specialized school
facilities -- con-

" struction aid and

standards

Eligibility for vocational
education

3chool-work or school-
supervised, on~job training
programs -- wages, liability,
ete.,

2)

Education in nonpublic
facilities

a)

b)

o

d)

Provislons for preschool
training

Laws permitting or man-
dating public subsidy or
purchase of nonpublic
instruction (State or
local)

Transportation, if any

Licensing and inspection
of nonpublic facility

SECTI ON V.

Rehabi litati on and Enpl oynent

pl acerent

Provi si ons concer ni ng vocati ona
of States part of the education code.

State enpl oyment services.

rehabilitation are in the majority

However ,

provi sions are specialized

in enployment nay be authorized in the statutes pertaining to



In general neither group of statutes will

refer to the mentally

retarded as such. Until a decade ago nost such statutes were inter-

preted to apply only to the physically handi capped.

However, today,

the entire body of such legislation is relevant to the mentally

retarded in nost States.

V., REHABILITATION AND
EMPLOYMENT

LEGAL
REFERENCES

REMARKS

1) Eligibility for State
vocational rehabilitation
services (including
residence requirements)
and remedy, if any, in °
event of exclusion

2) _Type of rehabilitative
services available
a) Medical diagnostic
‘work-up

b) Counseling
¢) Training
d) Placement (including

special service in State
employment agency)

3) Workshops and centers

a) .State aid, if any, for
nonpublic workshops and
- centers

b) Acthorization for publicly
administered workshops or
rehabilitation centers




V. REHABILITATION AND LEGAL

REMARKS
EMPLOYMENT (cont'd) REFERENCES

4) Eligibility of retarded
under State civil service
rules

5) "Independent Living" statutes
affecting the retarded

6) Bligibility for manpower
retraining

7) Effect of work history on
eligibility of retardate
for disability assistance

SECTION VI. Insurance and Mai ntenance of Private |ncone

Legi sl ation regarding insurance and income mai ntenance nmay be
scattered in the statutes and therefore is not easily identified.
Special attention should be givento any |aws which confer the
equivalent of ninority status on the adult dependent retarded person.



v

RN T Y

N DANLE AND WA TNTENRANCE
B PRIvAlE i

LEGAL
REFERENCES

REMARKS

R

Cwnd Lomlves of coverage of
Khe depemdont mentally
selarvded adult under family
honlth and hospital insurance

2)

Regulation of group insurance
and trust funds -- as
facilitating provision for
life income for retarded

son or daughter

3)

"Second injury” compensation
for retarded

4)

State tax exemptions for
the mentally retarded or
their families

5)

Appointment of guardian of
‘estate (or conservator)
(See Section IX)




SECTION VII. Public Vlfare and Protective Services

At the Federal level the |largest anounts of noney spent for the
nmental ly retarded are those nade avail abl e under social security or
disability assistance prograns to retarded persons who qualify as
"dependent" and unabl e to undertake substantial gainful enploynent.
This fact points up the inportance of identifying the provisions at
the State level for incone maintenance for such people. Contrary to
what is generally supposed, a substantial portion of noderately and
severely retarded adults are maintained in the community with the
aid of such funds.

Persons who are dependent in this sense are usually al so
dependent in the sense that they may be exploited, abused, or nerely
unabl e to take care of thensel ves w thout direction and supervision.
For such persons there is a need for "protective services" which
parallels the need of children. In nost States such provisions are
scant, especially on behal f of those who have no private income or
estate.



vil,

PURLLIC WELFARE AND
PROTECTIVE SERVICES

LEGAL
REFERENCES

REMARKS

1)

Bligivility of retarded for
permanent and total dis-
abllity, old age or similar

. aseistance

2)

Specialized‘foster home
programs for retarded -

3).

Day Care

a) Authorization for State,
county, or municipal
operation or subsidy of
day care facilities for
mentally retarded not
eligible for public
school or for rehabilita-
tion or employment
programs

'b) Provisions for transporta-

“tion, if any

4)

Licensing and inspection of
private boarding or foster
homes or care iustitutions
caring for mentally retarded
and for nonpublic day care
(See also VIII-19)

5)

Role of Juvenile Court
vig-a-vis retarded
juveniles




VII. PUBLIC WELFARE AND LEGAL .
PROTECTIVE SERVICES (cont'd) REFERENCES REMARKS

6) Provisions for assuring
exercise of guardianship
-or co-custody of retarded
children who are not
adjudicated dependent
and for neglected

7) Protective services for
adults (See also IX52)

a) Consultation and referral
service

b) Provision for public
* guardianship of person

c) Supervision of private
guardians of the person

SECTICN VIII. Residential Care

Since residential care in publicly admnistered institutions has
been a traditional responsibility of the States, a large body of |aw
will be found in most jurisdictions covering the subjects itemzed
and possibly other related topics. These statutes are usually
relatively visible and will be readily detected through a keyword
sear ch.



VI,

1)

2)

3)

4)

RESI DENTI AL CARE

Basic authority for providing

facilities

Non- conpul sory Adm ssion
(without court order)
a) \Voluntary
i. mnors
ii. adults
b) Nonprotesting
i. mnors

ii. adults

Bligibility for Noncompul sory

a) Adm ssion
b) Transfer
c) Release

d) D scharge

Requi renents for Professional

Eval uation Before
a) Adm ssion

b) Transfer

c) Release

d) D scharge

LEGAL
REFERENCES



VIII. RESIDENTIAL CARE (cont'd)

LEGAL
REFERENCES

REMARKS

5} Designated Authority for

a)
b)

c)
d)

Admission
Transfer

i. to another insti-
tution for retarded

ii. to a gemeral or
mental hospital

{ii, to correctional
facility

Release

Discharge

6) Court commitment
a) Circumstances (basis
for actiomn)
b) Procedures (notice,
who may petition, ete.)
c) Professional evaluation
required
d) Authority to admit,
releage, transfer, .
discharge
.?) Periodic review of status and

classification of resident
(whether voluntary or
committed) '




11. AESIDENTIAL CARE (cont'd)

LEGAL
REFERENCES

. REMARKS

e e ke i

*)

fumber , character, and
denlgnation of authorized
Iacllities and their place
in departmental structure

9

Authority to county or
local bodies to provide
facilities

10) Statutory requirements for

education, sanitation, and
minimum standards of care
in public institutions:
restrictions on restraints
and corporal punishment

11

)} Role of the superintendent
as legal custodian, guardian,
etc., in relation to residents
admitted under various
procedures {voluntary, under
court order, etc.)

12

) Duties of board of visitors,
trustees, advisors, ete,, if
any ; .

13) Rights of the mentally retarded

residents (to communicate, -
receive visitors, etc.)




VIII. RESIDENTIAL CARE (cont'd)

LEGAL

-~ REFERENCES

REMARKS

14) Rights of parents and legal

guardians

15)

Provisions relating to
payment of .cost of care,
limitations, if any, persons
liable and procedures for
appeal from determination

16)

Combensation for work
performed by mentally
retarded residents

17)

Eligibility of residents or
released residents for child
health, crippled children's
services, old age assistance,
and permanent total disability
assistance, medical aid to
aged and comparable benefits

18)

Formexr patients

a) Eligibility for public
emp loyment '

b) Restrictions on rights
(vote, marry, etc.)

19)

Authority for purchase of care
from nonpublic facilities




SECTION IX. QAvil Satus

The Task Force on the Law of the President's Panel noted that
"usually the law takes for granted a m ninum 'norrmal' set of personal
characteristics in the population. But it nust have neans for
recogni zi ng when and where such an assunption is invalid. It rnust
al so say what is to be done in a case where the departure fromthe
normis very great. It is in these areas that nental disability
presents its greatest difficulties for the law" These "difficulties"
are the subject of this section on Qvil Status.

Most provisions affecting the right of the mentally retarded
i ndi vidual to nanage hinself and his affairs and to exercise his civil
rights are subsunmed under broader |egislation covering "soundness of
m nd" or sone conparabl e context. However, it is not uncommon to find
laws which prohibit voting by "idiots" or marriage with a "feebl e-
m nded" person. The laws referred to in this sectionwll be quite
scattered in different parts of the statutes and it is to be expected
that practice will not adhere closely to the letter of the |aw

It is considered by nany that the area of conpetency and guardi an-
ship is anong the nost neglected and little understood anong statutory
provisions affecting the mentally retarded. Appropriate forward-
looking legislation in this area will probably be of considerable
inportance in facilitating coomunity care for nentally retarded adults
inthe future.



IX‘

CIVIL STATUS

- - LEGAL
REFERENCES

REMARKS

1)

Civil liberties (including
persons in residential care)

a) Laws relating to
marriage, divorce,
annulment, custody
of children

b} Voting

c) Adoption (of retarded)

d) Driving license

e) Fishing license

2)

Competency and guardianship
a) Criteria of incompetency

b) Procedures for determination
(initiation, notice,
professional opinion,
provision of counsel,
appointment of guardian
ad litem, etc.)

¢) Implication of admission
to institution

d) Provision for separating
guardianship of estate and
of person if indicated

e¢) Qualifications of guardian
of estate, and of person

f) Provisions for periodic or
other review of status of
ward




- -

CIVIL STATUS (cont'd)

PR

LEGAL
REFERENCES

REMARKS

R)

h)

i)
1

k)

Duties and powers of
puardians, conservators,:
committees, etc., also
guardian ad litem

Supervision and
accountability of
guardians

Removal of guardian
Resgtoration to competéence

Othexr provisions, e.g.,
testamentary guardianship,
access to records {See
also sterilization,
Section II-8)

3)

Migration

a)

b)

¢)

Legal barriers to inter-
state migration (¢f. Inter-
state Compact on Mental
Health) '

Effect of laws on eligi-
bility foxr services as
disabled, crippled, or
for residential care,-
special education; also
with respect to the child
or migrant worker

Provisions for retarded
children of military
personnel




SECTICN X. Oimnal Law

The reader is referred to the Report of the Task Force on the Law
of the President's Panel on Mental Retardation for specific di scussion

of the issues which should be |ooked for in this area. In nost States
this subject is covered under the same heading as laws pertaining to the
mentally ill. There has been relatively little study of the statutory

and case lawin crimnal cases as they affect the mentally retarded
specifically.

X. CRIMIMAL LAW (For this
section, rules of court . 'LEGAL
and case law as well as REFERENCES
statutes should be reviewed)

REMARKS

1) Procedures for identifying
defendant as retarded

2) Provisien of counsel

3) Protection of "right to trial"
and fitness of the retarded to
stand -trial; determination of
"facts" without trial, where
such facts would acquit or quash -

4) Validity of confession

5) "Test'™ of mental retardation as
a defense

6) Consequences of a finding
of "not guilty but retarded”

7) Discretion of court as to
disposition of case

8) Provision for review or appeal

9) Provisions affecting juvenile or

youthful retarded offenders (See
also Section VII)




SECTICN XI. Statutory Bases for Study, Planning, and Coordination

The conplexities of the problens of nental retardation make inter-
departrental and interagency cooperation and coordinati on essenti al .
The pl anning process must include representatives fromthe fields of
nmedi ci ne, education, rehabilitation, social work, commnity organization,
and the law. In order to acconplish this, various States have experinented
indifferent ways with interagency conmttees, coordinating councils,
advi sory bodi es, legislative coomissions and the like. A reviewof the
law in any particular State would not be conplete without reference to
what ever statutory provisions there may be for such activities.

XI. STATUTORY BASIS FOR STUDY LEGAL
PLANNING, AND COORDINATION REFERENCES REMARKS

a) Interdepartmental or
interagency body

b) Advisory body or bodies
{(includeg lay and
professional persons not
in govermment employ)

¢) Legislative committee or
commission

d) State planning department
or permapent agency with
primary planning duty -

e) Special ad hoc committee
or commission

SECTION XI'l. G her

The el even precedi ng headings may well not cover all laws in a
particular State. For exanple, one State is known to have a | awwhi ch
makes it an offense to ridicule the nmentally retarded. Another has
| ans whi ch authorize the county governing bodies to grant the use of
county-owned property to association for retarded children. Provisions
of this type should not be overl ooked when surveying the laws of a
particul ar State.



XIiI.

OTHER

LEGAL

REFERENCES REMARKS

0.5 GOVERMMENT PRIMTING QFFICE ; 1964 Q—T733-36T
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