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This matter came before the Honorable Bradford S. Delapena, Judge of the Minnesota Tax

Court, on the Commissioner of Revenue’s motion to dismiss.

Appellant Anselm Jibunor is self-represented.

Jennifer A. Kitchak, and Joseph Weiner, Assistant Minnesota Attorneys General, represent

Appellee Commissioner of Revenue.

Appellant Anselm U. Jibunor challenges an Order of the Commissioner imposing

additional Minnesota individual income tax, penalty, and interest for tax years 2017, 2018, and

2019. We grant the Commissioner’s motion to dismiss pursuant to Minnesota Rules of Civil

Procedure 37.02(b) and 41.02(a).



Now, therefore, upon all the files, records, and proceedings herein, the court makes the
following:
ORDER
The Commissioner’s motion to dismiss is granted.
IT IS SO ORDERED. THIS IS A FINAL ORDER. LET JUDGMENT BE ENTERED
ACCORDINGLY.

BY THE COURT:
Digitally signed by
Bradford S Bradford S. Delapena
Date: 2026.02.13

Delapena 553, 0500

Bradford S. Delapena, Judge
MINNESOTA TAX COURT

Dated: February 13, 2026.

MEMORANDUM
l. BACKGROUND

Mr. Jibunor challenges an Order of the Commissioner imposing additional Minnesota
individual income tax, penalty, and interest for tax years 2017, 2018, and 2019.! On
September 2, 2025, the Commissioner filed a motion to compel discovery seeking responses to
written discovery previously served in June 2025.2 Essentially, the discovery asked Jibunor to
explain the basis of his challenge to the Commissioner’s Order.® Jibunor did not file a written

response to the Commissioner’s motion and failed to appear at a September 22, 2025 motion

! Not. Appeal (filed Jan. 14, 2025).

2 Comm’r’s Not. Mot. & Mot. Compel Disc. (filed Sept. 2, 2025); Decl. Jennifer Kitchak
1 2-5 (signed Sept. 2, 2025) (First Kitchak Decl.).

3 First Kitchak Decl., Ex. A, at 5-11.



hearing.* Consequently, on September 25, 2025, the court filed an order compelling discovery,
which provided in part that, should Jibunor fail to provide the materials sought, “any documents
or other information that ought to have been produced ... may be excluded from evidence at trial.
In addition, the Court may impose other sanctions as provided by Minnesota Rule of Civil
Procedure 37.02(b).”®

On October 16, 2025, the Commissioner filed a motion to dismiss pursuant to
Rules 37.02(b) and 41.02(a).® The Commissioner submitted evidence that, as of the date of his
motion, Mr. Jibunor had not provided discovery responses despite the court’s order compelling
discovery.” The Commissioner alleged that, owing to this noncompliance, he was “unable to
prepare adequately for trial.”® The Commissioner thus urged the court to “exercise its discretion
to dismiss Appellant’s case as a sanction for failing to comply with a court order, failing to comply
with the rules of procedure, and failing to prosecute his case.”®

Mr. Jibunor did not file a written response to the Commissioner’s motion to dismiss and
failed to appear at a November 17, 2025 motion hearing.® Afforded a brief opportunity to address
the court, the Commissioner argued that Jibunor’s absence was additional evidence of his failure

to prosecute and further verified that dismissal is warranted.

4 See Not. Remote Hr’g (filed Sept. 3, 2025).

® Order Grant. Mot. Compel Disc. (filed Sept. 25, 2025).

® Comm’r’s Not. Mot. & Mot. Dismiss (filed Oct. 16, 2025).

" Decl. Jennifer Kitchak {1 6-7 (signed Oct. 16, 2025) (Second Kitchak Decl.).
8 Comm’r’s Mem. Supp. Mot. Dismiss 1 (filed Oct. 16, 2025).

® Comm’r’s Mem. Supp. Mot. Dismiss 1-3.

10 See Not. Remote Hr’g (filed Oct. 16, 2025).
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. DEcCISION

The Minnesota Rules of Civil Procedure “govern the procedures in the Tax Court, where
practicable.” Minn. Stat. § 271.06, subd. 7 (2024).

A. Rule 37.02

Rule 37 provides in pertinent part that “[i]f a party ... fails ... to obey an order to provide or
permit discovery, ... the court in which the action is pending may make such orders in regard to
the failure as are just.” Minn. R. Civ. P. 37.02(b)(2). Where a specific date for compliance is
ordered, dismissal of the action may be appropriate if compliance does not occur. Bio—Line Inc. v.
Wilfley, 365 N.W.2d 338, 340-41 (Minn. App. 1985); see also Minn. R. Civ. P. 37.02(b)(3)
(specifically authorizing an order “dismissing the action ... or rendering a judgment by default
against [a] disobedient party”). Factors for determining appropriate sanctions include “whether
failure to comply with the required discovery was intentional.” Montgomery v. Cnty. of Hennepin,
No. 28688, 2003 WL 1877339, at *3 (Minn. T.C. Apr. 8, 2003) (citing Kraushaar v. Austin Med.
Clinic, 393 N.W.2d 217, 222 (Minn. App. 1986)). Dismissal is “the most severe sanction available
and should be granted in only exceptional circumstances.” Frontier Ins. Co. v. Frontline
Processing Corp., 788 N.W.2d 917, 922-23 (Minn. App. 2010) (citing Firoved v. Gen. Motors
Corp., 152 N.W.2d 364, 368 (Minn. 1967)).

B. Rule 41.02(a)

An action may be dismissed upon the motion of a party, or the court’s own initiative, “for
failure to prosecute or to comply with these rules or any order of the court.” Minn. R.
Civ. P. 41.02(a). “Dismissing a case for failure to prosecute requires a balancing of two policy
concerns ... in connection with Rule 41.02(a): (1) providing district courts with the discretion to
manage their own dockets, and (2) disposing of claims on their merits.” Modrow v. JP
Foodservice, Inc., 656 N.W.2d 389, 394-95 (Minn. 2003). The supreme court has expressly
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discarded the rule that a case may be dismissed only after it has been called for trial, although that
consideration remains relevant to the prejudice inquiry. Id. at 395.1!

C. Analysis

Mr. Jibunor challenges an Order of the Commissioner dated August 12, 2024, adjusting his
2017 through 2019 Minnesota individual income tax.? Jibunor did not appear for an April 28,
2025 scheduling conference. See Minn. R. Civ. P. 16.01-.03 (providing for pretrial scheduling
conferences and specifying subjects for consideration). Although the court could then have
sanctioned Jibunor for failing to appear, see Minn. R. Civ. P. 16.06, it instead filed on May 2,
2025, a Scheduling Order that included, among other things, an October 15, 2025 deadline for
completing discovery and a December 15, 2025 deadline for filing dispositive motions.*® See
Minn. R. Civ. P. 16.05 (providing for pretrial orders).

The Commissioner served discovery in June 2025, asking Mr. Jibunor to explain the basis
of his challenge to the Commissioner’s Order.}* Receiving no response, the Commissioner on
September 2, 2025, filed a motion to compel discovery.*® Jibunor did not file a written response
to the Commissioner’s motion and failed to appear at a September 22, 2025 motion hearing. On

September 25, 2025, therefore, the court filed an order compelling discovery, which provided in

1In a recent decision, this court incorrectly cited Modrow for the proposition that a
dismissal for failure to prosecute is “appropriate only after the case has been called for trial.” TLC
Educ. Found. v. Cnty. of Hennepin, No. 27-CV-22-6925, 2024 WL 2166207, at *2 (Minn. T.C.
May 14, 2024) (quoting Modrow, 656 N.W.2d at 394). As we indicate above, however, the
Modrow Court actually discarded that rule. Modrow, 656 N.W.2d at 395.

12 Not. Appeal.

13 Scheduling Order (filed May 2, 2025).

14 First Kitchak Decl., Ex. A, at 5-11.

15 Comm’r’s Not. Mot. & Mot. Compel Disc.; First Kitchak Decl. 1§ 2-5.
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part that, should Jibunor fail to provide the materials sought, he would be subject to sanctions “as
provided by Minnesota Rule of Civil Procedure 37.02(b).”*®

Receiving no discovery from Mr. Jibunor in spite of the court’s order compelling
discovery,'” the Commissioner filed on October 16, 2025, a motion to dismiss pursuant to
Rules 37.02(b) and 41.02(a).'8 The Commissioner alleges that, owing to Jibunor’s noncompliance,
the Commissioner is “unable to prepare adequately for trial,”*° and thus urges the court to “dismiss
Appellant’s case as a sanction for failing to comply with a court order, failing to comply with the
rules of procedure, and failing to prosecute his case.”?° Jibunor neither filed a written response to
the Commissioner’s motion to dismiss, nor appeared at a November 17, 2025 motion hearing.
Afforded a brief opportunity to address the court, the Commissioner argued that Jibunor’s absence
was additional evidence of his failure to prosecute and verified that dismissal is warranted.

It is plain that—despite having filed this tax court appeal—Mr. Jibunor does not intend to
participate in these proceedings. In addition, we find that his refusal to comply with the court’s
order compelling discovery is intentional. See Montgomery, 2003 WL 1877339, at *3. Agreeing
with the Commissioner that this refusal renders the Commissioner unable to prepare for trial, see
id. at *2 (noting that taxpayer’s failure to comply with a discovery order “prejudiced [the county’s]
ability to prepare for trial””), we conclude that establishing prejudice to the Commissioner does not

require calling the matter for trial. Modrow, 656 N.W.2d at 395.

16 Order Grant. Mot. Compel Disc.

17 Second Kitchak Decl. 11 6-7.

18 Comm’r’s Not. Mot. & Mot. Dismiss.

19 Comm’r’s Mem. Supp. Mot. Dismiss 1.
20 Comm’r’s Mem. Supp. Mot. Dismiss 1-3.



“Trial courts have discretion to dismiss suits where reasonable diligence has not been
exercised. Moreover, public policy requires dismissal if there is a failure to diligently prosecute
one’s claims.” Horan v. Cnty. of Washington, No. 82-CV-08-2884, 2013 WL 2106088, at *1
(Minn. T.C. May 10, 2013) (cleaned up); see also Lampert Lumber Co. v. Joyce, 405 N.W.2d 423,
425 (Minn. 1987) (noting that the purpose of Rule 41.02(a) is, in part, to allow a trial court to
“eliminate delays and obstructionist tactics by use of the sanction of dismissal”). The court
recognizes that, absent extraordinary circumstances, it is desirable to allow parties to have their
day in court and to dispose of cases on the merits. Here, however, Mr. Jibunor’s conduct warrants
the harsh sanction of dismissal. We note that although the Commissioner moved for dismissal
under both Rule 37.02(b) and Rule 41.02(a), dismissal is appropriate here under either rule
standing alone. See, e.g., Horan, 2013 WL 2106088, at *2 (dismissing per Rule 41.02(a) for failure
to prosecute); Montgomery, 2003 WL 1877339, at *2-3 (dismissing per Rule 37.02(b)(3) for
thwarting discovery).

B.S.D.
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