STATE OF MINNESOTA TAX COURT

COUNTY OF HENNEPIN REGULAR DIVISION
CANPAC Owner LLC and
AXCPPL.P,, ORDER DENYING PETITIONER
Petitioners, CANPAC’S MOTIONS TO COMPEL
Vs. File No: 27-CV-15-07909
27-CV-16-05679
County of Hennepin, 27-CV-17-03481
Respondent. Filed: September 22, 2017

These matters came before the Honorable Tamar Gronvall, Judge of the Minnesota Tax
Court, on CANPAC Owner LLC’s motions to compel discovery.

Judy S. Engel and Thomas R. Wilhelmy, Fredrikson & Byron, P.A., represent petitioners
CANPAC Owner LLC and AX CPP L.P.

Jane N.B. Holzer and John March, Assistant Hennepin County Attorneys, represent
respondent Hennepin County.

Based upon the files, records, and proceedings herein, the court makes the following:

ORDER

CANPAC Owner LLC’s motions to compel are denied.



IT IS SO ORDERED.

BY THE COURT:

I/F(Mﬂ’téf;mwrwv

Tamar Gronvall, Judge
MINNESOTA TAX COURT

DATED: September 22, 2017

MEMORANDUM

In these consolidated property tax cases, CANPAC Owner LLC (CANPAC) challenges the
assessed value of the Canadian Pacific Plaza, a multi-tenant office building located at 120 6th
Street South in the central business district of downtown Minneapolis, as of January 2, 2014 (taxes
payable in 2015).! The building changed ownership in November 2015; the subsequent owner,
AX CPP L.P. (AX CPP), challenges the assessed value of the building as of January 2, 2015, and
January 2, 2016 (taxes payable in 2016 and 2017).> CANPAC initially filed a motion to compel
discovery in the pay-2015 case,’ but later narrowed its request in a second motion to compel for

information regarding 18 downtown Minneapolis propertics.*

I Affidavit of Judy S. Engel 9 2 (filed June 1, 2017) (“June Engel Aff.”); see id. § 5, Ex. A,
at 1 (Petitioner’s First Set of Interrogatories and Requests for Production of Documents).

2 June Engel Aff. 12 & n.1.

3 Pet’rs’ Not. Mot. & Mot. Compel, Consolidate & Continue (filed June 1, 2017) (“Pet’rs’
June Mot. Compel”).

% Pet’r’s Not. Mot. & Mot. Compel, Contempt & Continue (filed July 5, 2017) (“Pet’r’s
July Mot. Compel™); Tr. 20-26 (July 19, 2017). Both CANPAC and AX CPP filed the first motion.



L BACKGROUND

In October 2015, proceeding in the pay-2015 case, CANPAC served the County with
written discovery requests.’ Specifically, CANPAC sought leasing, income, and expense
information about other Hennepin County office properties.® CANPAC also demanded that the
County identify any information responsive to CANPAC’s discovery requests that the County
withheld on the ground that it was nonpublic data under the Minnesota Government Data Practices
Act (MGDPA), Minn. Stat. § 13.51 (income property assessment data), including the name and
address of the property owner to which the information or documentation related.” In November
2015, the County served its responses and objected to producing the requested data on the ground
that it is nonpublic under the MGDPA, but did not separately identify any withheld nonpublic
9

information.® In December 2015, CANPAC requested that the County supplement its responses,

which the County did in January 2016 without surrendering its MGDPA objections.'"’ Concluding

Pet’rs’ June Mot. Compel. CANPAC alone filed the second motion. Pet’r’s July Mot. Compel.
After both motions were filed, we continued the pay-2015 case and consolidated the pay-2015,
pay-2016, and pay-2017 cases. Order Granting Pet’rs” Mot. Consolidate & Continue (filed July
21, 2017). Because the discovery disputes before us pertain to CANPAC’s discovery requests in
the pay-2015 case, we refer to the motions to compel as CANPAC’s alone, even though AX CPP
was party to the first motion. See June Engel Aff., Ex. A.

5 June Engel Aff. § 5, Ex. A.
6 E.g., June Engel Aff., Ex. A, at 6-7.
7 June Engel Aff., Ex. A, at 4-5.

8 June Engel Aff. 6, Ex. B, at 1, 7-10 (unpaginated) (Respondent’s Answers to Petitioner’s
First Set of Interrogatories); see, e.g., June Engel Aff., Ex. B, at 7 (“Additionally, objection as
seeking information that is private and ‘not public data’ under [MGDPA] Minn. Stat. Ch. 13
without Petitioner providing notice to the owner of record of the property and without a Court
finding required under Minn. Stat. § 13.03, subd. 6.”).

? June Engel Aff. § 6, Ex. C (Letter from Thomas R. Wilhelmy, Fredrikson & Byron, P.A.,
to John March, Hennepin County (Dec. 8, 2015)).

'® June Engel Aff. § 7, Ex. D, at 1, 4-5, 7-8 (Respondent’s First Supplemental Answers to
Petitioner’s First Set of Interrogatories).



that the County’s supplemental discovery responses were inadequate, CANPAC sought to depose
individuals in the Minneapolis City Assessor’s office involved in the assessment process,
individuals in the Minnesota Department of Revenue, and employees of the Soo Line Railroad.'!
In September 2016 and January 2017, the County identified two employees of the Minneapolis
Assessor’s Office, Alyssa Hamilton Browne and Brian Kieser, as its expert witnesses for trial.'?

First Motion to Compel

On June 1, 2017, in the pay-2015 case, CANPAC moved to compel discovery relating to
seven interrogatories and three document production requests.!> CANPAC filed this motion to
compel, at least in part, out of concern that the County might rely on or introduce at trial nonpublic
data under MGDPA, Minn. Stat. chap. 13 (2016), that the County had not disclosed during
discovery.’ CANPAC points to Macy’s Retail Holdings, Inc., a case in which the County relied
on nonpublic data in its expert report that it had redacted or withheld during discovery on MGDPA
grounds, and asserts that this reliance justifies concerns about the County’s “intentions in this
case.” ' See Macy’s Retail Holdings, Inc. v. Cty. of Hennepin (Downtown Minneapolis Parking
Ramp), Nos. 27-CV-13-6683 & 27-CV-14-6579, 2017 WL 3271602, at *2-3 (Minn. T.C. July 28,
2017) (denying Macy’s motion to exclude the County’s expert report). In essence, Petitioners are

concerned that the County will withhold nonpublic data from them during discovery, but then will

" June Engel Aff. 8. As of January 2, 2014, the Soo Line Railroad leased and occupied
space in the subject property. June Engel Aff. §2. The Commissioner of Revenue, not the County,
assesses railroad operating property. Minn. Stat. § 270.81, subd. 1 (2016).

12 June Engel Aff. 79.
13 Pet’rs’ June Mot. Compel.

4 Pet’rs’ Mem. Supp. Mot. Compel, Consolidate & Continue 3-4 (filed June 1, 2017)
(“Pet’rs’ June Mem.”); June Engel Aff. 9 10.

15 Pet’rs’ June Mem. 4; June Engel Aff. 9§ 10-11.



rely on that same nonpublic data in its expert appraisal and at trial.

Deposition of the County’s Witness

Later in June 2017, Petitioners noticed the deposition of Ms. Browne.!® Ms. Browne is a
principal appraiser with the City of Minneapolis who worked on the assessments of Petitioners’
building, the subject property.!” Petitioners required that Ms. Browne produce documents at her
deposition, including:

All market information, including income and rental comparables, capitalization
rate comparables, vacancy and operating expense and sales comparison approach
comparables considered[,] analyzed and/or relied upon in the assessment of the
Subject Property as of January 2, 2014, January 2, 2015 or January 2, 2016. This
request shall expressly include any materials relied upon in the preparation of the
2013, 2014, 2015 and 2016 income capitalization spreadsheets and “Tax Petition
Notes™. .. .3

At the June 19, 2017 deposition, Ms. Browne did not bring the requested market

19 The County objected to the production request, in part, because it was “not

information.
standing by the assessed value,” (i.e., it did not intend to assert the prima facie validity of the
assessment) and was instead preparing “a de novo appraisal.” 2° In response, Petitioners’

counsel narrowed the request to the same categories of market information, but for 18 specific

16 Affidavit of Judy Engel (“July Engel Aff.”) 4 6, Ex. E, at 28-42 (unpaginated) (deposition
notices) (filed July 5, 2017). Both Petitioners noticed the deposition for all three tax years at issue
in these consolidated cases. July Engel Aff., Ex. E, at 28 (unpaginated).

17 July Engel Aff. 410, Ex. F, at 5, 9 (Browne deposition transcript).
18 July Engel Aff,, Ex. E, at 31 (unpaginated).

19 See, e.g., July Engel Aff. 9§ 10, Ex. F, at 59-60; see generally Resp’t’s Mem. Opp’n Mot.
Compel & Continue (filed July 12, 2017) (“Resp’t’s July Opp’n”).

20 July Engel Aff. ] 10, Ex. F, at 62-63.



downtown Minneapolis properties.2?! The County maintained its objection to the narrowed
request.??

Second Motion to Compel

On June 22, 2017, a hearing was held on the first motion.?* In July, while the first motion
was still under advisement, CANPAC brought a second motion to compel discovery in the pay-
2015 case related to the deposition request for information about the 18 downtown Minneapolis
properties.?* At the July 19, 2017 hearing on the second motion, the parties agreed that the
disputes giving rise to CANPAC’s first motion to compel had been narrowed to the issues raised
in its second motion.?® Accordingly, CANPAC secks “all market information ... considered[,)
analyzed and/or relied upon in the assessment of the” property as of the 2014, 2015, and 2016
assessment dates in relation to 18 specific Minneapolis properties, i.e., market information about
office properties from the County’s mass appraisal process considered to assess the Petitioners’

property.?® Additionally, to the extent any of the information sought is nonpublic under

21 July Engel Aff. § 10 (citing Ex. F, at 63-65).
22 July Engel Aff. § 10; Resp’t’s July Opp’n 1.
23Ty, 4-5 (June 22, 2017).

24 pPet’r’s July Mot. Compel 1-2. In late June, the Minnesota Department of Revenue
moved to quash a subpoena served by CANPAC. Not. Mot. & Mot. Quash Subpoena (filed
June 23, 2017). The subpoena sought information regarding the Department’s assessment of the
railroad property located within Petitioners’ building. Affidavit of Jeremy Eiden { 5, Ex. 1, at 2,
5 (unpaginated) (filed June 23, 2017). In its July motion, CANPAC responded by seeking an
order: (1) holding the Department in contempt of court for failure to comply with a subpoena; and
(2) compelling the Department to appear for deposition and produce documents. Pet’r’s July Mot.
Compel 2. After the Department and CANPAC reached an agreement on some of the issues, the
Department subsequently withdrew its motion, and CANPAC withdrew the portions of its motion
on that issue. Letter from Judy Engel, Fredrikson & Byron, P.A., to Tax Court Administrator (July
11, 2017) (on file with the Minnesota Tax Court).

25 Tr. 20-26 (July 19, 2017).

26 pet’r’s Reply Mem. Supp. Mot. Compel, Contempt & Continue 2 (filed July 14, 2017)
(“Pet’r’s July Reply Mem.”).



MGDPA, CANPAC requests “a list of these materials,” including the names and contact
information for the property owners.?’
II. ANALYSIS

Parties may obtain discovery by various methods, including written interrogatories and
requests for production of documents. Minn. R. Civ. P. 26.02(a); Minn. R. Civ. P. 33.01(a)
(“Any party may serve written interrogatories upon any other party.”); Minn. R. Civ. P. 34.01
(“Any party may serve on any other party a request (1) to produce . . . any designated documents
. . . within the scope of Rule 26.02 . . . .”). A party seeking discovery may move for an order
compelling an answer or disclosure. Minn. R. Civ. P. 37.01(b). “Adhering to the broad
discovery allowed under Minn. R. Civ. P. Rule 26.02, the Tax Court permits discovery that is
likely to lead to admissible evidence.” Ford Motor Co. v. Cty. of Ramsey, No. 62-CV-08-3719
et al., 2012 WL 3870322, at *1 (Minn. T.C. Sept. 4, 2012) (citing SPX Corp. v. Cty. of Steele,
No. C1-00-350 et al. (Minn. T. C. Aug. 19, 2002)). Additionally, “[t]he tax court has
considerable discretion in granting or denying discovery requests.” Almor Corp. v. Cty. of
Hennepin, 566 N.W.2d 696, 701 (Minn. 1997) (citation omitted).

In property valuation cases, a petitioner does not have “unfettered access” to
information, particularly nonpublic information, about other property to which the County had
access when completing an assessment. See EOP-Nicollet Mall, L.L.C. v. Cty. of Hennepin,
Nos. 29743 & 28793, 2005 WL 3107971, at *3 (Minn. T.C. Nov. 16, 2005). Under Minn. Stat.
§ 13.51, subd. 2 (2016), “[i]lncome property assessment data™ collected by the government is
nonpublic data. Such data includes: detailed income and expense figures; average vacancy

factors; verified net rentable areas or net usable areas, whichever is appropriate; anticipated

27 Pet’r’s July Reply Mem. 3-5; see June Engel Aff. 9 5, Ex. A, at 4-5.



income and expenses; projectéd vacancy factors; and lease information. Minn. Stat. § 13.51,
subd. 2(a)-(f). Similarly, certain “income-producing property” information collected by the
government pursuant to Minn. Stat. § 278.05, subd. 6, may be nonpublic data. Compare Minn.
Stat. § 278.05, subd. 6 (2016), with Minn. Stat. § 13.51, subd. 2. Subdivision 6 is a mandatory
disclosure provision that requires petitioners of income-producing property to provide to the
county assessor information such as year-end financial statements and anticipated income and

expenses.?

When a petitioner seeks nonpublic data through discovery and the government opposes,
the petitioner may file a motion to compel. Minn. Stat. § 13.03, subd. 6 (2016). If a petitioner
seeks discovery of “[i]ncome property assessment data™ as defined in Minn. Stat. § 13.51, subd. 2,
the petitioner must also give notice to “the owner of record of the property.” Minn. Stat. § 13.51,

subd. 4 (2016). The court must then apply a two-part balancing test to determine whether to order

2 Specifically, section 278.05, subdivision 6(a), provides:

In cases where the petitioner contests the valuation of income-producing
property, the following information must be provided to the county assessor no
later than August 1 of the taxes payable year:

(1) a year-end financial statement for the year prior to the assessment
date;

(2) a year-end financial statement for the year of the assessment date;

(3) a rent roll on or near the assessment date listing the tenant name,
lease start and end dates, base rent, square footage leased and vacant space;

(4) identification of all lease agreements not disclosed on a rent roll in
the response to clause (3), listing the tenant name, lease start and end dates, base
rent, and square footage leased;

(5) net rentable square footage of the building or buildings; and

(6) anticipated income and expenses in the form of a proposed budget
for the year subsequent to the year of the assessment date.



disclosure of the data. Minn. Stat. § 13.03, subd. 6; Montgomery Ward & Co. v. Cty. of Hennepin,

450 N.W.2d 299, 305-07 (Minn. 1990). The inquiry is as follows:

[1] The presiding officer shall first decide whether the data are
discoverable or releasable pursuant to the rules of evidence and of criminal,
civil, or administrative procedure appropriate to the action.

[2] If the data are discoverable the presiding officer shall decide whether

the benefit to the party seeking access to the data outweighs any harm to the

confidentiality interests of the entity maintaining the data, or of any person who

has provided the data or who is the subject of the data, or to the privacy interest

of an individual identified in the data. . . .

Minn. Stat. § 13.03, subd. 6.

Both CANPAC and the County assert that we need not apply the balancing test to resolve
this dispute.??> CANPAC, for example, contends that at this stage in the litigation it is seeking
details about any nonpublic information the County has declined to produce so that it can later,
if necessary, provide notice to property owners under section 13.51, subdivision 4, and file
motions to compel under section 13.03, subdivision 6—at which point the court would then apply
the balancing test.>* There is no dispute, however, that “much of the data” that CANPAC

ultimately seeks is nonpublic information under MGDPA.?' Indeed, the County objected to

CANPAC’s discovery requests on MGDPA grounds.>? Thus, we conclude the balancing test is

2 Pet’rs’ June Mem. 3-4, 7; Resp’t’s Mem. Opp’n Pet’rs’ Mot. Compel, Consolidate, &
Continue 14-15 (filed June 8, 2017) (“Resp’t’s June Opp’n”).

30 Pet’rs’ June Mem. 3-4, 7; id. at 3 (explaining that CANPAC included with its discovery
requests special instructions for the County to identify nonpublic data so that CANPAC could
determine whether to compel production of such data and be able to notify record owners).

3! Pet’r’s Reply Mem. Supp. Mot. Compel, Consolidate & Continue 6 (filed Jun. 12, 2017);
see Resp’t’s June Opp’n 14-16.

32 June Engel Aff.,, Exs. B & D.



required.?® Cf Montgomery Ward, 450 N.W.2d at 306 (“There is nothing in the statute that
suggests that this two-party analysis is optional.”).

First Prong of the Balancing Test—Discoverability

a. Relevance

Applying the first prong of the balancing test, we must determine whether the information
sought is discoverable. “Relevant information sought” during discovery “need not be admissible
at the trial if discovery appears reasonably calculated to lead to the discovery of admissible
evidence.” Minn. R. Civ. P. 26.02(b). Minnesota Rule of Evidence 401 defines “[r]elevant
evidence” as “evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.”

Market information about other properties that an’ assessor analyzes or relies on to
determine a subject property’s assessed value is likely to be discoverable when a County defends
its assessment, because a petitioner may overcome prima facie validity by presenting “evidence
to invalidate the assessment.” See S. Minn. Beet Sugar Coop v. Cty. of Renville, 737 N.W.2d 545,
at 558-59 (“[T]o meet its burden to overcome the presumed validity of the county’s estimated
market value, [a petitioner] need not necessarily put forth evidence that would allow the tax court
to determine the market value of the subject property. Rather, [it] need only put forth evidence
to show that the county’s assessed value ‘does not reflect the true market value of the property.’

” (quoting Gale v. Cty. of Hennepin, 609 N.W. 2d 887, 890 (Minn. 2000)). Here, it is undisputed

33 The court recognizes that additional motions to compel regarding specific property
owners’ information are likely and that the court may have to apply the balancing test several
times. See, e.g., EOP-Nicollet Mall, L.L.C. v. Cty. of Hennepin, 723 N.W.2d 270, 272-82 (Minn.
2006).

10



that the County is not defending its original pay-2015 assessment as prima facie valid, but instead
is preparing a de novo appraisal.>® Thus, we conclude the information CANPAC requests is not
relevant on the grounds that the County relied on the information to assess the property and, thus
that the information might support a challenge to the assessment.

Nor has CANPAC offered evidence that its expert needs market data about other properties
to conduct his own analysis or complete a report for trial.** Cf. EOP-Nicollet Mall, L.L.C. v.
Cty. of Hennepin, 723 N.W.2d 270, 276-77 (Minn. 2006) (noting that petitioner’s “expert
appraiser testified that he would be able to come to a conclusion of value on the subject property
without” the requested discovery). The mass appraisal data may be relevant to an appraiser, as
the County’s witnesses stated in their depositions,*® but on this record CANPAC has not shown
any need for it.

Finally, CANPAC’s primary reason for seeking the requested information is its fear that
the County is withholding nonpublic data during discovery, but will later rely on such data in its
own expert appraisal report and at trial.3? Citing Montgomery Ward & Co. v. County of Hennepin,
CANPAC claims it will be prejudiced at trial and denied due process if the court does not grant

CANPAC’s motions to compel.*® We disagree.

3 See, e.g., July Engel Aff., Ex. F, at 63, 67.

33 We note that the County has already produced to CANPAC assessment information
regarding the subject property. Tr. 26 (July 19, 2017).

36 July Engel Aff., Ex. F, at 60 (Ms. Browne testified that the “pool” of information used
for the County’s assessment was relevant to determining the market value of Petitioners’ property);
id q 15, Ex. M, at 50, 52 (Todd deposition transcript) (Patrick Todd, the Minneapolis City
Assessor, testified that information used “in the mass appraisal process was relevant to the
determination of market value.”).

37 E.g., Pet’rs’ June Mem. 4; June Engel Aff. §§10-11; Tr. 52-53 (July 19, 2017).
38 Pet’r’s Mem. Supp. Mot. Compel, Contempt & Continue 7 (filed July §, 2017).

11



First, on this record, there is no evidence that the County is relying on or using nonpublic,
market data in its expert appraisal or that the County plans to use such data at trial. Consequently,
Montgomery Ward as cited by CANPAC is distinguishable. There the Minnesota Supreme Court
determined, in part, that “the county’s appraiser relied on information from a prior tax case (Eden
Prairie Donaldson’s) which the county had not produced either in initial discovery or in
compliance with the tax court’s order ‘to exchange all the information [either party] intended to
introduce into evidence.” ” EOP-Nicollet Mall, 723 N.W.2d at 275 (citing Montgomery Ward,
450 N.W.2d at 304-05). The Supreme Court “concluded that the tax court abused its discretion
when it denied Montgomery Ward’s motion to compel discovery without conducting the
‘mandatory’ balancing analysis under the MGDPA.” Id. (citing Montgomery Ward, 450 N.W.2d
299 at 308).

Here, because there is no evidence currently before us that the County is relying on
information that CANPAC seeks, its claims on this point are premature. This Court has rejected
attempts to expand Monigomery Ward to allow discovery regarding information about other
properties that the County possesses but does not rely on. See EOP-Nicollet Mall, 2005 WL
3107971, at *2-3. Second, if the County’s expert appraiser relies on nonpublic, market data
concerning any of the properties at issue, CANPAC will likely be allowed to review that
information before trial and to seek appropriate relief. Cf. EOP-Nicollet Mall, 723 N.W.2d at
281 (“Th[e] more specific benefit to EOP—having the information the expert relied on in order
to cross-examine the expert—was not present when the court weighed interests in analyzing

EOP’s motions to compel broad discovery of all third-party information in the county’s files.”).

12



b. Overly broad and unduly burdensome
The County also opposes CANPAC’s motions asserting that the discovery request is overly
broad and unduly burdensome.’® Discovery “is limited to matters that would enable a party to
prove or disprove a claim . . . and must comport with the factors of proportionality . . . .” Minn.
R. Civ. P. 26.02(b). The factors include: “the burden or expense of the proposed discovery
weighed against its likely benefit, considering the needs of the case, the amount in controversy,
the parties’ resources, the importance of the issues at stake in the action, and the importance of
the discovery in resolving the issues.” Id. This court has cautioned that “allowing unfettered
access” to all information about other property in the County’s possession would “be
unworkable” and “[e]very property valuation case would be a discovery nightmare, as everything
in the county assessor’s office would be open for discovery.” EOP-Nicollet Mall, 2005 WL
3107971, at *3. In a case similar to this one, this court has also found that a petitioner’s request
to a County to compile information about 20 properties was ‘“unreasonable and burdensome.”
Kmart Corp. v. Cty. of Anoka, No. C1-03-4234 et al., 2007 WL 608158, at *1,*4 (Minn. T.C.
Feb. 26, 2007).
Ms. Browne, the County’s witness, attested that it would take one person, working full-
time, approximately one week to gather all the information regarding the 18 properties.*® To
compile responsive materials, Ms. Browne stated, “one would need to print all field cards, search

and review the paper files, search and review our assessment database, search and review digital

39 Resp’t’s July Opp’n 4-7.

40 Affidavit of Alyssa Hamilton Browne q 2 (filed July 12, 2017) (“Browne Aff.”).
According to the County, Ms. Browne’s estimate does not include the time necessary to comply
with CANPAC’s request that the County identify all information protected by MGDPA, including
owner names and addresses. Resp’t’s July Opp’n 6.

13



files, search and review tax court files, copy and scan all information, and review and redact
protected information.” 4!

In weighing the burden on the County against the benefit to CANPAC, it is also
noteworthy that CANPAC has already engaged in extensive discovery in the pay-2015 case,
including obtaining information from the County, the Minnesota Department of Revenue, and
other entities, such as the Soo Line Railroad.*? In fact, CANPAC purchased the property in 2013
and then sold it to AX CPP in 2015,*® indicating that both Petitioners are likely aware of the
properties’ physical characteristics and market value for those time periods. It is reasonable to
expect that a competent investment group that would pay over $51,500,000 to purchase the
subject property,* would have a national and local understanding of market values, lease rates,
vacancy rates, capitalization rates, operating expenses, etc.*> On these facts, CANPAC’s request
for market data about 18 Minneai)olis properties is overly broad and unduly burdensome to the
County, one of the discoverability considerations under the first prong of the balancing test.

Second Prong of Balancing Test—Benefit and Harm

We next apply the second prong of the balancing test and weigh the benefit to the petitioner

next to the burden on the respondent and third-parties, such as the 18 property owners that may

4! Browne Aff. 2.

42 See, e.g., June Engel Aff., Ex. D; July Engel Aff., Ex. E; see also Pet’r’s July Reply
Mem. 10.

43 Browne Aff. 96, Ex. A; June Engel Aff. {2 n.1.
4 Browne Aff. {6, Ex. A.

43 To CANPAC’s claims that the County may be able to hide or fail to disclose information
that is not favorable to its position, Pet’r’s June Mem. 3, Pet’r’s July Reply 7, there is no evidence
that has occurred. CANPAC is likely aware that it is also possible for it or AX CPP to possess and
hide unfavorable information from the County. Specifically, CANPAC, a New York-based
investment group, Browne Aff. § 6, Ex. A, is a sophisticated market-participant that likely has
significant information that might not be available to an assessing jurisdiction such as the County.

14



have provided nonpublic data to the County. With regard to potential harm to third parties, there
is very little information on this record to evaluate specific harms that could result from the
County releasing any nonpublic data to CANPAC. At a minimum, however, it is reasonable
under these circumstances for iaxpayers to expect that the County will follow the mandates of
MGDPA and not disclose taxpayers’ protected, nonpublic data because the County has a statutory
mandate to safeguard nonpublic data under MGDPA. In weighing the various interests under
the second prong of the balancing test, at this stage of the litigation, we find that the burden to
the County and potential third parties regarding CANPAC’s request for nonpublic data outweighs
CANPAC’s interests.
For the foregoing reasons, we deny CANPAC’s motions to compel discovery.

T.G.

15



