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A comprehensive review of the Sentencing Guidelines

• 1980: In Minnesota, the nation’s first sentencing guidelines commission promulgates 
the nation’s first sentencing guidelines

• 1980–2023: The Commission meets monthly to review various aspects of the 
Guidelines, but never as a comprehensive whole

• 2023: The Legislature funds phase 1 of a comprehensive review
• Extensive stakeholder engagement

• Research assistance from elite team of University of Minnesota academics

• Late 2024: A plan was developed to bring the main effort of the comprehensive 
review to a consensus-based policy conclusion by the end of 2025

• These modifications include the results of the extensive work undertaken by the 
Commission, along with Legislative activity during the 2026 session.
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Modifications to the Criminal History Score



Changes to all four criminal-history components
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Change decay period for prior felonies
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WHAT

• A history of prior felonies is relevant to 
sentencing considerations like risk and 
blameworthiness

• With time, old crimes lose relevance
• Current decay factor: Old felonies stop 

being counted fifteen years after 
prison discharge or prior sentencing 
date

• 2026 Modification: Decay period is 
reduced to ten years 

WHY

• A ten-year decay period is more in-
step with other jurisdictions (and 
Minnesota statutory lookback periods)

• Reducing decay time focuses 
punishment more on current offense, 
less on old, already-punished priors

• Research: Older offenses are
less valid in predicting risk;
after 7–10 crime-free yrs.,
risk drops to general pop. Prior 

felonies
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In Practice: post-2026 felony decay periods – 2.B.1 

The questions posed for the felony priors will affect both the decay period.

• “Did this prior result in a prison term” is based on the status of that prior’s sentence when 
the current offense occurred. 

• Check ‘Yes’ if the original disposition was prison, or if the stayed sentence was 
revoked to prison.

• Post-2026: the decay period is 10 years from the Expiration Date to the current 
offense date.

• Check ‘No’ if the original disposition was, and remained, a stayed sentence. 
• If revocation remained a stay – e.g., stay of imp to stay of ex – use the date of 

the original sentence.
• If a Stay of Adjudication is revoked to a stay or imp or a stay of ex, use the date 

of that disposition, the first imposed sentence.
• Post-2026: the decay will be 10 years from the Disposition Date to the date the 

current offense occurred.

Pre- and Post-2026: 
• “Was the offender under eligible custody status for the offense on [offense date]” should be 

answered if a custody type was added since felonies still under custody will not decay until 
the sentence is completed.

 

Post-2026: 01/01/2029 

Post-2026: 01/01/2028 

Post-2026: Still under custody; no decay
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Convert custody status to a durational modifier
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WHAT

• Currently, custody status at the time of 
the offense is part of the criminal 
history score

• Goes to blameworthiness: Failure to 
correct behavior while supervised
•  2026 Modification: Custody status                 

will be a durational modifier
with no effect the disposition             

d             and no waiving of custody

WHY

• Research: Custody status, alone, is a 
poor predictor of future recidivism risk

• While retaining a durational 
consequence for custody status, the 
proposal limits the effect of double-
counting a prior offense in the criminal 
history score

• The disposition decision will properly 
be based on offense severity and prior 
convictions
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In Practice: post-2026 offenses and custody status as a 
durational modifier – 2.C

For offenses committed on/after 8/1/2026, custody will now be a durational enhancement with no effect on the presumptive 
disposition.

• What remains the same:
• The requirement of the guilty plea, guilty verdict, or conviction on a qualify offense and the current offense is committed while 

the defendant was under custody for a qualifying offense. 
• The qualifying custody statuses remain the same as pre-2026 statuses: probation, parole, supervised release, conditional release 

(executed sentence), release pending sentencing, confined, and escape from an executed sentence.
• A doubling of the custody duration for certain offenses from the Sex Offender Grid.
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In Practice: post-2026 offenses and custody status as a 
durational modifier – 2.C

For offenses committed on/after 8/1/2026, custody will now be a durational enhancement with no effect on the presumptive disposition.

• What has changed:
• The custody offense must be a “qualifying offense.”

• A “qualifying offense” is a felony: 
• assigned a severity level 3 or greater on the Standard Grid; assigned a severity level D3 or greater on the Drug Offender Grid; and any 

offense found on the Sex Offender Grid (Failure to Register is included in this list); this includes out-of-state offenses that have been 
equated by the court.

• The duration added to the presumptive sentence from the Grid will be increased by the amount shown in the custody status column based on the 
severity level of the current offense.

• Misd. and gross misd. offenses and low-level felonies from the standard grid (1 and 2) and the drug grid (D1 and D2) are no longer qualifying 
offenses.

• Example: A felony prior Fleeing Peace Officer in a Motor Vehicle cannot be used as an eligible prior for custody, BUT a current felony Fleeing 
would be eligible to have a custody duration assigned to it for a prior qualifying offense.

• The custody duration is not applied when the offense(s) will receive a consecutive sentence.

• The same but slightly different:
• For offenses sentenced from the Sex Offender Grid other than Failure to Register, the duration shown in the custody status column will be doubled.

• Keep in mind that there are now ranges on the grids for stayed sentences. Be certain to consider the addition of the custody duration to the upper and 
lower ranges, keeping in mind any statutory minimum or maximum.
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In Practice: using the post-2026 
custody status column on the Grid

The post-2026 grids all work the same way, so these rules are applied to 
all grid.

• Using the row for the Severity Level of the Conviction offense, move 
across the Grid to the Criminal History Score box.

• The presumptive sentence will be reflected in months, with the 
shaded or non-shaded boxes reflecting the disposition.

• The reflected sentence duration will have the custody enhancement 
added when applicable; this duration is doubled when the current 
offense and the prior are both on the Sex Offender Grid (other than 
Failure to Register).

• This duration is now the presumptive sentence.

• Next, applying any dispositional or durational modifiers to calculate 
the final sentence.

• The final presumptive sentence will be either the sentence after all 
modifiers are applied, or the grid time, whichever is longer.
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Change decay period for prior misdemeanors & gross 
misd.; simplify rules for counting priors

WHAT

•              • 2026 Modification:  
Reduced decay period for 

misd and gross misd priors from ten 
to seven years, a similar percentage 
reduction as the felony decay

• Additional 2026 Modification:
Simplified rules for counting priors, 
and the elimination of the special 
rules for counting prior DWIs

WHY

• The misdemeanor/gross 
misdemeanor decay reduction is 
supported by the reasons stated for 
the felony decay reduction

• The changes to the rules for 
counting priors simplifies the 
Guidelines and eliminates disparity 
in how prior DWIs are treated 
compared to prior assault and 
domestic-assault convictions
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In Practice: post-2026 offenses and criminal history policies for 
misdemeanor and gross misdemeanor priors – 2.B.3

1.  Eligible priors:
• Targeted misd.
• Non-traffic gross misd offenses 

receiving a gross misd sentences 
including DWI, Refusal to Test, and 
Reckless Driving
 A gross misd prior sentenced to 

less than 90-days must be a 
targeted misd to be included.

• Felonies sentenced to less than a 
felony duration based on the 
sentencing date.

2.  Decay period: 
• Eligible priors are included when not 

more than 7 years has elapsed between 
the Disposition Date and the current 
offense date.

3.  Units to points:
• Each prior is worth 1 unit, which will now auto-populate.
• Four units make 1 point, which auto-populate and lock in place (no changes).
• This the maximum in all cases.

Include all eligible priors in criminal history that meet the above criteria.

Although custody is no longer assigned for misd/gross misd. priors, the question will still 
appear. This can now be used to will inform the court of custody but will not apply the 
durational modification.

1

This prior offense will decay on 3/22/2030
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In practice: post-2026 change to misd/gross misd offenses used to 
enhance a felony – 2.B.3

• The policy has been moved from 2.B.6 to 2.B.3 – the misd/gross misd policy section

• Qualifying adult felony or Extended Jurisdiction Juvenile (EJJ) convictions used to enhance the current offense are eligible to be used for 
custody

• Targeted misd. and gross misd. priors used to enhance the current felony offense cannot be listed in criminal history on the felony they 
are enhancing 

• These priors are eligible to be used, along with the felony they enhanced, as criminal history for offenses they are not enhancing. 
• It is no longer a policy to remove the three M/GM DWIs that enhance the first felony from any subsequent felony DWI.

• Prior adult felonies remain in criminal history under the policies in 2.B.1.
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WHAT

• 2026 Modification: Eliminate prior 
juvenile adjudications from use for 
the Guidelines’ criminal-history 
score

• EJJ convictions, and adult-
certification convictions, will 
continue to count in the felony 
section of the score

WHY

• Actual convictions do
and should count in the
criminal history score

• The current rules are so narrow 
that few qualify for a juvenile point

• Research: The juvenile point 
doesn’t predict re-offense risk well, 
but its elimination would reduce 
sentencing disparities 

Remove prior juvenile adjudications from the score Prior 
felonies
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In Practice: post-2026 offenses and juvenile priors

PRIOR JUVENILE ADJUDICATIONS ARE NO LONGER INCLUDED IN CRIMINAL HISTORY FOR FELONY OFFENSES 
COMMITTED ON/AFTER 8/1/2026.
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Changes to Offense Severity Levels
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2° Assault – dangerous weapon and substantially 
bodily harm under subd. 2 – raised from 6 to 7

3° Assault resulting in substantial bodily harm under 
subd. 1  and Domestic Assault by Strangulation – both 
raised from 4 to 5

4° Assault for all subdivisions – raised from a 1 to a 3

SEVERITY LEVEL CHANGES FOR
CERTAIN ASSAULTS

1° Assault resulting in great bodily harm under subd. 1 
– lowered from 9 to 8



CVO–Great Bodily Harm; impaired or grossly negligent 
(also includes injury to unborn child) under 609.2114. 
2(1)-6) – raised from 5 to 6

CVH while impaired with Qualified Prior Driving 
Offense* – raised from 8 to 9

CHANGES TO CRIMINAL VEHICULAR 
OPERATION (CVO) OR HOMICIDE (CVH)

*Prior to 8/1/2026, this is a modifier for the severity 
level 8 offense. The modifier was eliminated and the 
severity level was raised.



2026 New & Amended policies for Impersonating a Peace Officer

2026 brings new and updated severity level rankings for offenses committed under Minn. Stat. §609.4751.

• Under subd. 1, the offense will be ranked at severity level 2.  

• Under subd. 2, the offense will be ranked at severity level 4.   

• Under subd. 3(a), the offense will be re-ranked at severity level 5.  

• Under subd. 3(b), the offense will be ranked at severity level severity level 6. 

• Under subd. 4(a)(2), the offense will be ranked at a severity level 3 when the underlying offense is a gross misdemeanor. 

• A new penalty modifier has been added for Committing or an Attempt or Conspiracy to Commit a Felony While Impersonating a Peace 
Officer under subd. 4(a)(3).

• 2.G.14 Offense Committed While Impersonating a Peace Officer. For a crime for which the maximum penalty has been increased 
under Minn. Stat. § 609.4751, subd. 4(a)(3), the presumptive duration applicable to the underlying crime is increased by:

• 12 months, if the underlying offense was completed; or 

• 6 months, if the underlying offense was an attempt under Minn. Stat.  § 609.17 or conspiracy under Minn. Stat. § 609.175. 
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Additional Changes to the Sentencing Guidelines
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CLARIFY GUIDELINES’ 
PURPOSE AND 

PRINCIPLES

• Revisions to the 
Commission’s 
philosophy of the 
Sentencing Guidelines 
were made to include 
a new definition of 
“public safety,” a 
discussion of 
proportionality, and 
the purpose of the 
criminal history score

CLARIFY BURDEN TO 
PROVE OUT-OF-STATE 

OFFENSES

• Despite clear case law 
placing the burden to 
prove out-of-state 
offenses on the 
prosecutor, this 
burden often falls on 
probation officers

• 2.B.5 now cites that 
the burden of proof is 
with the state, 
meaning the
prosecutor

• Remaining in the 
policy is that the court 
is to make the final 
decision for the prior’s
inclusion.

SHADED RANGES/ NEW 
EXAMPLE OFFENSES

• The absence of 
displayed ranges in 
the shaded cells can 
cause errors or 
misunderstandings 
about the range

• The grids’ shaded cells 
now have a 
discretionary range 
cited

• The grids have 
updated example 
offenses

NEW DEPARTURE 
FACTOR

• Research: True first-
time offenders (as 
opposed to “0” 
criminal history)  
recidivate less & are 
less blameworthy

• A new mitigated 
departure factor is 
now cited in 2.D for 
true first-time 
offenders
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This has been a training presentation by the staff of the Minnesota Sentencing 
Guidelines Commission. Opinions expressed are not necessarily those of the 

Commission itself, and information presented is not necessarily authoritative.

Please refer to the Commission’s web site for the actual modifications to the 
Sentencing Guidelines that were discussed in this presentation.

https://mn.gov/sentencing-guidelines/guidelines/

For assistance, please e-mail sentencing.guidelines@state.mn.us                         
or call us at 651-296-0144
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