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Sentence Guidelines Policies Effective Date

Guidelines used for the “current” 
offense

• Each year on August 1st, a Sentencing Guidelines 
manual is published for offenses committed on or after 
that date.

• Each Sentencing Guidelines manual remains in effect 
through July 31st of the following year.

• That means that technically, the idea of “the current 
Guidelines” is not based on the calendar date; rather, it 
is based on the date the current conviction offense 
occurred.

• These are the policies that will be used to find 
everything related to the current offense including the 
severity level, modifiers or mandatory minimums, and 
the Grid used to find the presumptive sentence.

Guidelines used for the “current” 
offense

• The changes made to criminal history calculation policies 
that were enacted in 2019 will now apply to all offenses 
regardless of their offense date.

• If the current offense occurred on or before 7/31/2019, 
used the 2019 Sentencing Guidelines manual.

• If the offense occurred on or after 8/1/2019, use the 
manual in effect based on the date the offense occurred.

• 05/01/1980-07/31/2020 – the 2019 manual

• 08/01/2020-09/14/2021 – the 2020 manual

• 09/15/2021-07/31/2022 – the 2021 manual

• 08/01/2022-07/31/2023 – the 2022 manual

• 08/01/2023-07/31/2024 – the 2023 manual

• 08/01/2024-07/31/2025 – the 2024 manual

• 08/01/2025-07/31/2025 – the 2025 manual 
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Website: mn.gov/sentencing-guidelines

Select “The Guidelines”

Select “Sentencing Guidelines Archive”

Select the year needed from the list and the 
Guidelines, Amendments, and Grids in effect will 
populate the page.
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Single vs. Separate Courses of Conduct



Crime Punishable Under Different Provisions

Minn. Stat. § 609.035, subd. 1
• CONDUCT; MULTIPLE CRIMES; CHARGEABLE FOR ONE OFFENSE.

• “Except as provided in subdivisions 2, 3, 4, and 5, and in sections 609.2114, subdivision 
3, 609.251, 609.2691, 609.486, 609.494, 609.585, and 609.856, and Minnesota Statutes 2012, section 609.21, 
subdivision 1b, if a person's conduct constitutes more than one offense under the laws of this state, the person 
may be punished for only one of the offenses and a conviction or acquittal of any one of them is a bar to 
prosecution for any other of them. All the offenses, if prosecuted, shall be included in one prosecution which shall 
be stated in separate counts.”

• Exceptions to this policy: “Except as provided in [609.035 subdivisions 2, 3, 4, and 5], and in sections 609.2114, subd.3, 
609.251, 609.2691, 609.486, 609.494, 609.585, and 609.856.”

• In the bolded statutes above, the following language is included: “Notwithstanding section 609.04, a prosecution 
for or conviction of the crime of [insert appropriate offense] is not a bar to conviction of or punishment for any 
other crime committed during the time of the [insert appropriate offense].”

• For example, Minn. Stat. § 609.585 reads “DOUBLE JEOPARDY. Notwithstanding section 609.04, a prosecution 
for or conviction of the crime of burglary is not a bar to conviction of or punishment for any other crime 
committed on entering or while in the building entered.”
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Crime Punishable Under Different Provisions

Minn. Stat. § 609.035, subd. 2, 3, 4, and 5
• CONDUCT; MULTIPLE CRIMES; CHARGEABLE FOR ONE OFFENSE.

• “Except as provided in subdivisions 2, 3, 4, and 5…” 
• Although these statutes do not include the term “double jeopardy,” they do include either:

• Notwithstanding subdivision 1, a prosecution or conviction for violating section 609.487 is not a bar to conviction of or 
punishment for any other crime committed by the defendant as part of the same conduct.

• Notwithstanding section 609.04, a prosecution for or conviction of a violation of section 609.165 or 624.713, 
subdivision 1, clause (2), is not a bar to conviction of or punishment for any other crime committed by the defendant 
as part of the same conduct. 

• These crimes either consider the “single vs. separate” courses of conduct OR the “conviction of a lesser offense.” (see next slide). 
These offenses are:

1. Firearm offenses – connected specifically to ineligible possession of a weapon under 609.165 or 624.713.
2. Arson offenses – connected specifically to arson 1st thru 3rd degree, or wildfire arson used to conceal a crime. 
3. Fleeing a Peace Officer – at the felony level, this would be fleeing in a motor vehicle; however, it applies to any offense 

found in 609.487.
4. Criminal Sexual Conduct offenses – 1st through 4th degree CSC with force or violence.
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Conviction of Lesser Offense

Minn. Stat. § 609.04

CONVICTION OF LESSER OFFENSE
• Subdivision 1.Lesser offense prosecution. Upon prosecution for 

a crime, the actor may be convicted of either the crime charged 
or an included offense, but not both. An included offense may 
be any of the following:

• (1) a lesser degree of the same crime; or

• (2) an attempt to commit the crime charged; or

• (3) an attempt to commit a lesser degree of the same crime; or

• (4) a crime necessarily proved if the crime charged were proved; 
or

• (5) a petty misdemeanor necessarily proved if the misdemeanor 
charge were proved.

• Subd. 2.Conviction; bar to prosecution. A conviction or 
acquittal of a crime is a bar to further prosecution of any 
included offense, or other degree of the same crime.
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Examples* of lesser offenses (aka lesser includeds)
(1) Assault 1st degree and Assault 3rd degree – if you 

commit great bodily harm, you definitely 
committed substantial bodily harm

(2) Attempted Carjacking and Completed Carjacking 
– if you completed the crime, you obviously 
attempted to complete the crime.

(3) Completed Assault 1st degree and Attempted 
Assault 3rd degree– if you completed a great 
bodily harm level of assault, you definitely 
attempted to commit substantial bodily harm

(4) Simple Robbery and Theft from Person – if you 
“take personal property from the person” then 
you definitely can say that “the property is taken 
from the person.”

*please confirm with the prosecutor to determine if 609.04 applies.



So, what does this mean for the Guidelines?

This is a decision for the court to make. Period. No question about it. 
But even the court can struggle with this question…

• I got a call from a judge asking if they could sentence on multiple drug and gun charges. I could have asked:

• Were they different drugs?

• Were they a mix of sale and possession?

• What about the firearm – was it proven to be an element of the drug crimes in addition to being a felon in possession?

• Instead, I reminded her that this was a decision for the court to make based on 609.035 and 609.04, and that if they sentenced on 
more than one offense, there would be Hernandizing.

And what about when the prosecutor asks you for pre-plea worksheets on ALL the counts so they can decide what to sentence? Do you 
complete one for every count? Do you Hernandize or not Hernandize?

Well, MSGC has a solution to aid with this very circumstance. It’s called the Criminal History Summary.
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The Criminal History Summary – the antidote for 
the “multiple count cases” stress headache
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The Criminal History Summary (CHS) is perfect for those cases when 
there are multiple counts in a single case, all with the same offense date. 
• The CHS provides the parties with: 

• what the starting criminal history score is;
• additional history information including the severity level and 

disposition date for priors (neither appear on the worksheet);
• plenty of room for comments; up to 5,000 characters will carry 

over to the final worksheet;
• disclaimers which explain how things might change with the final 

worksheet.

It’s not always count 1 that is sentenced, so avoid the hassle and do a 
CHS instead!



Some side effects may be fewer missing worksheets and 
unintended departures!
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Sentencing multiple offenses in one hearing: 
the Hernandizing Policies in 2.B.1.e
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“Multiple offenses sentenced at the same time before the same court must be sentenced in the 
order in which they occurred. As each offense is sentenced, include it in the criminal history for the 
next offense to the be sentenced (also known as Hernandizing) except as follows…”

Before we discuss “except as follows,” let’s clarify Hernandizing:

• Hernandizing, under 2.B.1.e, is the extended application of 2.B.1 which states that offenses 
receiving an imposed sentence or Stay of Imposition are included in criminal history if they 
are sentenced before the current offense.

• This is from the appellate case State v. Hernandez (311 N.W.2d 478 (1981)) “All the court was 
trying to do was avoid mere formalities and, in the interest of judicial economy, do in one day 
what the Guidelines allow to be done in three or more days.”

• In short, the case defined what “before the current offense” means.

Hernandizing Current Multiple Sentences: 
2.B.1.e: 
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If the defendant commits a burglary, kidnapping, or 
meth offense involving a child or vulnerable adult, and 
an additional offense in the same course of conduct:
• All offenses which occur can be sentenced – there is

no double jeopardy under Minn. Stat. § 609.035.
• There is no Hernandizing of offenses.
• When reading this policy, do not stop at “Single 

Course of Conduct/Multiple Sentences” and 
assume no Hernandizing. Keep reading…

• If there is a sentence #2, there will be
Hernandizing unless it is these three specific 
offenses, and the additional offense(s) 
sentenced as part of the same incident.

When these sentencing situations are considered 
for future criminal history on a non-related 
offense, only the one at the highest severity level 
will be used under 2.b.1.d(1).

Hernandizing exception #1 – Single Course of Conduct/Multiple
Sentences (§ 2.B.1.e(1))
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2.B.109 – the Hernandizing method and 609.035

• Back on slide 6, four other offenses were listed that carry the double jeopardy language: “conviction of this offense is not a 
bar to conviction of or punishment for any other offense committed as part of the same conduct.”

• Those offenses from 609.035, subd. 3 thru 6 are felony in possession, arson, fleeing a peace officer, and certain CSC 
offenses.

• 2.B.109: The Commission has carefully considered the application of the Hernandez method to sentencing in provisions of 
Minnesota law other than Minn. Stats. §§ 152.137, 609.585, and 609.251. The Commission’s decision not to amend the 
Sentencing Guidelines is deliberate.  See, State v. Williams, 771 N.W.2d 514 (Minn. 2009). 

• When the court makes the decision not to Hernandize and one of the offenses is not burglary, kidnapping, or meth 
involving a child/vulnerable adult, it will be a departure.
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• When there is a single course of conduct that results in multiple victims, multiple sentences can
be imposed in the order the offenses occurred.

• For Hernandizing count only two of the (sentenced) offenses at the highest severity level as 
criminal history on the next offense being sentence.

• When these sentencing situations are used in future criminal history, count only the two
highest severity levels from the entire incident. (2.b.1.d(2))

Sentencing multiple offenses in one hearing: Hernandizing exception #2 –
Single Course of Conduct/Multiple Victims

(§ 2.B.1.e(2) & 2.B.1.d(2))
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• If the defendant commits a single course of
conduct that results in multiple victims,
multiple sentences can be imposed in the
order the offenses occurred.

• For Hernandizing count only two of the 
sentenced offenses at the highest
severity level on the next offense being
sentence.

When these sentencing situations are considered 
for future criminal history on a non-related 
offense, only the two highest severity levels from 
the entire incident are used. (2.b.1.d(2))

Sentencing multiple offenses in one hearing: Hernandizing exception
#2 – Single Course of Conduct/Multiple Victims (§

2.B.1.e(2)) w/ example
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One final tip on Hernandizing
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Under Minn. Stat. § 609.035, subd. 1, “All the offenses, if prosecuted, shall be included in one prosecution which shall be stated in separate 
counts.”

In this situation, you would use the “Add Related Offense” link to keep building off the first worksheet, and ask “should I Hernandized these 
counts,” to which the answer would be yes UNLESS one of the exceptions applies.

Hernandize? Yes: The court has determined that these are separate courses of conduct and will be imposing more than one sentence, even 
though they may have the same offense date or have a single case number. 

Hernandize? No: Although multiple offenses are being sentenced, the exception from 2.B.1.e(1) is present (e.g., one of the offenses is a 
burglary).

Hernandize? Yes, but: Although the court will be imposing more than one sentence, the exception from 2.B.1.e(2) is present (e.g., an agg 
robbery with a group of people). Hernandizing will only involve two at the highest severity level as you proceed through the worksheets. 

BUT when you are using the “Add Related Court Case” link then you will always Hernandize, even when instructed not to do so. (Here would 
be where you might point out 2.B.1.e, 609.035, and 609.04 to the parties.)
 



This has been a training presentation by the staff of the Minnesota Sentencing 
Guidelines Commission. Opinions expressed are not necessarily those of the 

Commission itself, and information presented is not necessarily authoritative.

Please refer to the Commission’s web site for the actual policies to the Sentencing 
Guidelines discussed in this presentation.

https://mn.gov/sentencing-guidelines/guidelines/

For assistance, please e-mail sentencing.guidelines@state.mn.us

https://mn.gov/sentencing-guidelines/guidelines/
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