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Before we begin — Effective Dates

THE COMMISSION’S ACTION ON
GUIDELINES EFFECTIVE DATES EFEECTIVE DATE

e Guidelines are in effect August 1% thru * In 2019, the Commission modified
July 315, except this year when they section 3.G to clarify that the effective-
are in effect September 15, 2021, thru date policy, enacted in 1987, applies to
July 31, 2022. the whole Guidelines.

e There’s no such concept as the “current e The Commission stated its
Guidelines.” Always use the Guidelines unanimous intent that the 2019
in effect when the current offense Guidelines modifications apply
occurred for items such as the severity prospectively. That policy remains in
level, the presumptive sentence, and the 2020 book.

any policies such as modifiers or
mandatory minimums.

mn.gov/sentencing-guidelines 2



But then, State v. Robinette was affirmed

Robinette appealed his prison sentence to the Minn. Court of Appeals claiming the 2019 Guidelines which reduced
criminal history scores must be applied to his case rather than the 2017 Guidelines. The Minn. Court of Appeals agreed
with Robinette. On August 25, 2021, the Minn. Supreme Court affirmed the Minn. Court of Appeals decision.

This means that the 2019 Guidelines’ policies that reduce criminal history scores must be applied to felony cases
regardless of their offense date, provided they are pending sentencing as of 8/1/2019.

For example: If an offense was committed on 12/28/2018, and will be sentenced on 10/1/2021, use the 2018 Guidelines
to calculate the offense severity level and applicable modifiers, but use the 2019 Guidelines to calculate criminal history
score.

The 2019 criminal history score reductions:

Eliminated “Within Original Probation Period” as a custody status type;
allowed either a one or one-half custody status point;

provided the court with custody waiver options; and

changed the decay terms for misd. and gross misd. and felony priors.

mn.gov/sentencing-guidelines 3



Before We Begin — Effective Dates

EFFECTIVE DATE for CRIMINAL HISTORY
GUIDELINES EFFECTIVE DATES CALCULATION

e Guidelines are in effect August 1%t thru * The policy changes made on 8/1/2019
July 315, except this year when they to criminal history calculation will apply
are in effect September 15, 2021, thru to all cases that were pending
July 31, 2022. sentencing on 8/27/2021, regardless of

e There’s no such concept as the “current the offense date.

Guidelines.” Always use the Guidelines
in effect when the current offense
occurred for items such as the severity
level, the presumptive sentence, and
any policies such as modifiers or
mandatory minimums.

mn.gov/sentencing-guidelines 2
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4.A. Sentencing Guidelines Grid

° °
Presumptive sentence lengths are in months. Italicized numbers within the grid denote the discretionary range within
a n a r e n e n C I n g r I which a court may sentence without the sentence being deemed a departure. Offenders with stayed felony sentences may
be subject to local confinement.
CRIMINAL HISTORY SCORE

SEVERITY LEVEL OF
CONVICTION OFFENSE 0 1 J' 2 3 4 5 6 or

(Example offenses listed in italics) more
. . . Murder, 2nd Degree (Intentional; 1 306 326 346 366 386 406 426
Ver‘t|ca| axis represe nts the seve r|ty Drive-By-Shootings) 263367 | 278-391 | 295-475 | 312-439 | 329-463 | 346-480% | 363-4802
. Murder, 2nd Degree (Unintentional
150 165 180 195 210 225 240
level of the current offense. Felonies Migder 5 Degee {W 10 0 o el oo | ernss | s | 1oy | oo

Assault, TspBegree (Great Bodlly | 9 | 71460 | g4 777 | 04132 | 104-146 | 114-160 | 125-775 | 135189

offenses listed on the Grid are examples g

LAGg. Robbery, 1st Degree

are currently ranked from 1-11. The MUWW) 5 | % | 10 | 2 | 132 | s | s

1 Burglary, st Degree (w/ Weapon | 8 48 >8 68 8 88 % 108
of common offenses at that seve rity il P 4157 | 5069 | 5881 | 6793 | 75105 | 84117 | 92-720
Felony DW!
|eve| . Financial Exploitation of a 7 36 42 48 },Gsi/v 60 66 2 23
Vulnerable Adult 4 5172 57-79 62-84%
Assault, 2nd Degree
! . 38 45 51 57
BUB%I/ZIrI)?n;)St Degree (Occupied 6 21 27 33 3446 39-54 4167 49-68
The horizontal axis represents the fesiiontial Blary A ERE P p
. . . Simple Robbery }/ 29-39 33-45 37-51 41-57
offenders total criminal history score.
: 5 4 24 27 30
Nonresidential Burglary 4 12 15 18 él 2728 5332 26-36
; 19 21 23
@mes (Over $5,000) 3 121 13 15 17
H "/ H H 17-22 18-25 20-27
Each individual cell on the grid contains
. . Theft Crimes ($5,000 or less) q i 21
the presumptive duration of a sentence treck Foraay 2512500 | 2 TR (EN IR I
in months. For cells above the Assault dth Degree . (P - - 19
. .. . . . Fleeing a Peace Officer 17-22
disposition line, a range is also given. It
" 12'=One year and one da
y y
IS m pOrta nt tO U Se th e G ri d N effe Ct Presumptive commitment to state imprisonment. First-degree murder has a mandatory life sentence and is excluded from
. . D the Guidelines under Minn. Stat. § 609.185. See section 2.E, for policies regarding those sentences controlled by law.
W h en th e curre nt Offe nse Is comm Itted Presumptive stayed sentence; at the discretion of the court, up to one year of confinement and other non-jail sanctions can
. D be imposed as conditions of probation. However, certain offenses in the shaded area of the Grid always carry a presumptive
SO th at t h e Corre Ct ra nge IS U Sed . commitment to state prison. See sections 2.C and 2.E.

2 Minn. Stat. § 244.09 requires that the Guidelines provide a range for sentences that are presumptive commitment to state
imprisonment of 15% lower and 20% higher than the fixed duration displayed, provided that the minimum sentence is not less than one
year and one day and the maximum sentence is not more than the statutory maximum. See section 2.C.1-2.

® The stat. max. for Financial Exploitation of Vulnerable Adult is 240 months; the standard range of 20% higher than the fixed duration
applies at CHS 6 or more. (The range is 62-86.)
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D O ff d ( i ° d 4.C. Drug Offender Grid
r u g e n e r r I Presumptive sentence lengths are in months. Italicized numbers within the grid denotes range within which a court may

sentence without the sentence being deemed a departure, Offenders with stayed felony sentences may be subjected to
local confinement.

CRIMINAL HISTORY SCORE

iﬁ‘ﬁ?ﬁéﬂ’%ﬁ?ﬁ NSE 0 1 2 3 4 5 Bor

. . . Example offenses listed in italics ol more

Vertical axis represents the severity ﬂ%gﬁfmed?mﬁfjoe = ;_, U 5~ RV R v Ry R

. ubstance Crime, 1st Degree il - 73 . s . -
level of the current offense. Felonies Manufocure of Ay At Meth | | 7HT| 80117 | 94°132 | 104°146 | 114160 | 125°175) 135169
are Currently ranked from Dl_Dg' The Cc}r;fffg’gdri.rbstance Cfﬂ??e//{ 566’578 647:590 73§-5102 8‘12-5114 90]:8526 98]:3538 10%-5150

offenses listed on the Grid are examples chrraMme s 7 | s | e | 108
. 2nd Degu; 67-93 75-105 84-117 | 92-129

of common offenses at that severity

Corftrolled Substance Crime.

| eve I 3rd Degree Dé

Failure to Affix Stamp

39 45 51 57
34-46 39-54 44-61 49-68

33 38 43 43

Possess Substances with Intent D5
33-45 37-51 41-57

to Manufacture Meth

7
The horizontal axis represents the Cﬂ;f;gfgfggj';ggmnf% &
offenders total criminal history score. e W% —

and Vulpérable Adults

Zaﬁ:ﬂ‘ed Substance Crime,

5th Degree D2

Each individual cell on the grid contains :

. 3 Sale of Simulated Controlled
the presumptive duration of a sentence StBaGs
in monthS. FOF Cel |S above the ;;c;vl\f:é;a:szar;n::;z‘:]:zzl? See section 2.C.3.c(1) and Minn. Stat. § 152.021, subdivisions 3(c) & 3(d).
disposition line, a range is also given. It
is important to use the Grid in effect
when the current offense is committed
so that the correct range is used.

D1

Presumptive commitment to state imprisonment,

Presumptive stayed sentence; at the discretion of the court, up to one year of confinement and other non-jail sanctions can
be imposed as conditions of probation. However, certain offenses in the shaded area of the Grid always carry a presumptive
commitment to state prison. See sections 2.C and 2.E

. . . MN Sentencing Guidelines and Commentary, Drug Offender Grid — Eff. August 1, 2016 | 1
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Sex Offender Grid

Vertical axis represents the severity
level of the current offense. Felonies
are currently ranked from H — A. The
offenses listed on the Grid are examples
of common offenses at that severity
level.

The horizontal axis represents the
offenders total criminal history score.

Each individual cell on the grid contains
the presumptive duration of a sentence
in months. For cells above the
disposition line, a range is also given. It
is important to use the Grid in effect
when the current offense is committed
so that the correct range is used.

8 mn.gov/sentencing-guidelines

4.B. Sex Offender Grid

Presumptive sentence lengths are in months. Italicized numbers within the grid denote the discretionary range within
which a court may sentence without the sentence being deemed a departure. Offenders with stayed felony sentences may
be subject to local confinement.

CRIMINAL HISTORY SCORE

SEVERITY LEVEL OF
CONVICTION OFFENSE 0 2 3 4 5 6or

1
(Example offenses listed in italics) /' more
Criminal Sexual Conduct (CSC) A 144 156 168 180 234 306 360
Ist Degree Z172 | 144-187 | 144-201 | 153-216 | 199-280 | 261-360 | 306-360°

CSC 2nd Degree—T1(a)(b)(c)(d)(e,
‘ 90 110 130 150 195 255 300
la@©OXNAh) (g, cotact | B | g0 100 | 04735 | 177-156 | 128-180 | 166-234 | 217-300 | 255-3002
& force with bodil m) K i h B i K E
CSC 3rd De T(@a)b)c)(d)

Ta(c ) lg)(h)(@ (e.g., penetra- C
0n & coercion/occupation)

48 62 76 90 117 153 180
41-57 53-74 65-91 77-108 | 100-140 | 1371-183 | 153-216

CSC 2nd Degree-Ta(e)(f)(g) (age)

60 70 91 119 140

CSC 3rd Degree-Ta(a)(e)(f) or D 36 48

Ta(b) with 2(1) (age) 51-72 60-84 78-109 | 102-142 | 179-168
CSC 4th Degree—1(a)(b)(c)(d)

Tae)d)(g)(W@ (e.g., contact & E 24 36 48 o0 4 16z 120 3

s o sl ol 5172 | 6793 | 87-120 | 102-120
CSC 4th Degree-Ta(a)(b)e)( (age) E 18 57 36 45 p 59 77 84
CSC 5th Degree—3(b) (subsequent) ~54 51-70 66-92 72-100
CSC 3rd Degree=Ta(b) with 2(2) ] " 51 &0
Possession of Child Pornography | G ),5/ 20 25 30 3446 44-60 57602
Solicit Child for Sexual Conduct | _—1 ) ) )
CSC 5th Degreg=. . 242 242

(non nsual penetration) H il i it iz S 24-24 24-24
Failure to Register as a Predatory I 12! 14 16 18 24 30 36

Offender 12"-14 12"-16 14-19 16-21 21-28 26-36 23743

" 12"'=One year and one day

Presumptive commitment to state imprisonment. Sex offenses under Minn. Stat. § 609.3455, subd. 2, have mandatory life
D sentences and are excluded from the Guidelines. See section 2.E, for policies regarding those sentences controlled by law,
including conditional release terms for sex offenders.

D Presumptive stayed sentence; at the discretion of the court, up to one year of confinement and other non-jail sanctions can be
imposed as conditions of probation. However, certain offenders in the shaded area of the Grid may qualify for a mandatory life
sentence under Minn. Stat. § 609.3455, subd. 4. See sections 2.C and 2.E.

2 Minn. Stat. § 244.09 requires that the Guidelines provide a range for sentences that are presumptive commitment to state
imprisonment of 15% lower and 20% higher than the fixed duration displayed, provided that the minimum sentence is not less than one
year and one day and the maximum sentence is not more than the statutory maximum. See section 2.C.1-2, For Severity Level H, all
displayed durations, including the upper and lower ranges, are constrained by the statutory maximum at criminal history scores above 4.

? Solicits, Promotes, or Receives Profit Derived from Prostitution; Sex Trafficking 1st Degree is not subject to a 90-month minimum stat-
utory presumptive sentence so the standard range of 15% lower and 20% higher than the fixed duration applies. (The range is 77-108.)

§4B Minn. Sentencing Guidelines & Commentary, Sex Offender Grid, Effective September 15, 2021 83
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Statute Number Offense Title Severity
Level
152.021, subd. 2b Aggravated Controlled Substance Crime 1st D9
Degree
152.022 Controlled Substance Crime 2nd Degree D7
152.023 Controlled Substance Crime 3rd Degree D6

When no subdivision is cited on the severity level table, then every

offense convicted under the same chapter and section will be ranked the

Same.

In this example, any offense which can be convicted as a Controlled
Substance 3rdDegree — whether its sale/possession for any drug or
amount — all of these offenses are ranked at severity level D6.

[ i bt e SRy,

152.136 Anhydrous Ammonia (Tamper/Theft/Transport) D3

152.137 Methamphetamine Crimes Involving Children and | D3
Vulnerable Adults

152.33, subd. 1 Medical Cannabis Violations (Intentional D1




Statute Number Offense Title Severity
Level
609.324 subd. 1(a) Engage or Hire a Minor to Engage in Prostitution |9
609.324 subd. 1(b) Engage or Hire a Minor to Engage in Prostitution |5
609.324 subd. 1(c) Engage or Hire a Minor to Engage in Prostitution | 3
609.3242 subd. 2(2) Prostitution Crimes {(Gross Misd. Level) Committed | 1
in School or Park Zones
609.342 Criminal Sexual Conduct 1st Degree A
609.343 subd.1(a)(b)(g) | Criminal Sexual Conduct 2nd Degree D
?f?(%)?’% subd.1l(c)(d)}e) | Criminal Sexual Conduct 2nd Degree B

A severity level can also be determined by a specific clause of a subdivision.

In this example, a CSC 2"d Degree under Minn. Stat. § 609.343 could be
ranked at either a severity level B or D depending on the clause.

Tl LW S, £\ RMOLYVOOIT LT I G TTY 111WD,. WISl Ll |

Complainant)
11




Statute Number Offense Title Severity
Level
609.631 subd. 4(2) Check Forgery (Over $2,500) 3
609.631 subd. 4(3)(a) Check Forgery ($251-$2,500) 2
609.631 subd. 4(3)(b) Check Forgery ($250 or Less) 1

For some offenses, the penalty statute that will determine the severity
level.

In this example, the severity level for Check Forgery (or Offering Forged
Check) depends on the amount of the check(s). This information is
found in the penalty statute, subd. 4, and is an important element of the
charge and should hopefully be included in the complaint.

12 EN0D e rpilnd T afad1Y | e o | et e G A el b RS T e S S e e B Selte) | )



7. Theft Offense List

It is recommended that the following property crimes be treated similarly. Below is the Theft
Offense List cited for the Theft Crimes ($5,000 or less and over $5,000) in section 5.A Offense
Severity Reference Table. The severity level for these offenses is based on the monetary amount
of the conviction offense. The monetary amount is contained in the penalty statute as cited

below:

« Severity Level 2. When the monetary value of the Theft Crime is $5,000 or less, the
penalty statute is Minn. Stat. § 609.52, subdivision 3(3)(a).

¢ Severity Level 3. When the monetary value of the Theft Crime is over $5,000, the penalty

statute is Minn. Stat. § 609.52, subdivision 3(2).

Statute Number Offense Title

176.178 Workers Compensation Fraud
256.98 Wrongfully Obtaining Assistance
268.182 False Representations

393.07 subd. 10

Federal Food Stamp Program

471.392

False Declaration of Claim

514.02 subd. 1(b)

Non-payment for Improvement (Proceeds of Payments; Acts
Constituting Theft)

609.445 Failure to Pay Over State Funds
609.455 Permitting False Claims Against Government
609.465 Presenting False Claims to Public Officer or Body

609.52

Theft of Public Funds

609.52 subd. 2(a)(1)
609.52 subd. 2(a)(2)

Theft

Taking Pledged Property

609.52 subd. 2(a)(3)(i)

Theft By Check

609.52 subd. 2(a)(3) (ii),
(iii), (iv), & (v)

Theft By False Representation

»The correct severity level for theft
and theft-related offenses found on
the “Theft Offense List” is based on
the monetary amount of the
conviction offense.
=For these types of offenses, the
penalty statute indicates the specific
dollar amount.
=Severity level 2: the monetary
amount of the theft or theft-
related offenses is $5000 or less.
The penalty statute that should
be cited in the complaint is Minn.
Stat. § 609.52, subd. 3(3)(a).
=Severity level 3: the monetary
amount of the theft or theft-
related offenses is over $5000.
The penalty statute that should
be cited in the complaint is Minn.
Stat. § 609.52, subd. 3(2).
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The Level of Sentence: An Imposed Sentence (Prison, Jail, Stay
of Execution)

Felonies: Minn. Stat. §
609.02, subd. 2

A felony sentence is
defined as a duration of
more than one year.

The court records a finding
of guilt and a sentence
duration of at least 1 year
and 1 day is imposed.

The disposition is stayed
or prison.

The offense will be a felony
prior based on policies in
2.B.1.

Gross Misd.: Minn. Stat. §

609.02, subd. 4

A gross misd. sentence is
defined as a duration of 91
to 365 days.

The court records a finding
of guilt and a sentence
duration within gross
misd. limits is imposed.

The disposition is stayed
or local confinement.

The offense will be a gross
misd. prior based on
policies in 2.B.3.

mn.gov/sentencing-guidelines

Misd.: Minn. Stat. § 609.02,
subd. 3

A misd. sentence is
defined as a duration of
not more than 90 days.

The court records a finding
of guilt and a sentence
within misd. limits is
imposed.

The disposition is stayed
or local confinement.

The offense will be a misd.
prior based on policies in
2.B.3.

15



The Level of Sentence: A Stay of Imposition Sentence

Stay of Imposition for a Felony Stay of Imposition for a Gross Stay of Imposition for a Misd.
level offense Misd. level offense level offense

e The court records a finding of
guilt.

e No sentence duration is
imposed (Minn. Stat. §
609.02, subd. 2).

e The disposition is stayed.

e The offense will be included
as a felony prior based on
policies in 2.B.1.

e The offense is deemed a
misd. when successfully
completed for non-criminal
history purposes only.

e The court records a finding of
guilt.

e No sentence duration is
imposed (Minn. Stat. §
609.02, subd. 4).

e The disposition is stayed.

e The offense will be included
as a gross misd. prior based
on policiesin 2.B.3.

e The offense will be deemed a
misd. when successfully
completed for non-criminal
history purposes only.

mn.gov/sentencing-guidelines

e The court records a finding of
guilt.

* No sentence duration is
imposed (Minn. Stat. §
609.02, subd. 3).

e The disposition is stayed.

e The offense will be included
as a misd. prior section
based on policies in 2.B.3.

e The offense will be deemed a
misd. when successfully
completed for non-criminal
history purposes only.

16



The Level of Sentence: A Non-conviction* Disposition

* There may or may not be a guilty plea, but the court will not enter a final
judgement of guilt.

* Without a final judgement of guilt, there is no conviction.
* With no conviction, there can be no sentence imposed.

* With no sentence imposed, or stay of imposition, a non-conviction* disposition is not
included in criminal history unless it is revoked and a sentence is imposed (including
a stay of imposition).

* Non-conviction disposition is an MSGC training term used solely to differentiate between offenses that have a
final judgement of guilt — a conviction — and those that do not.

mn.gov/sentencing-guidelines 15
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Things to consider before calculating criminal history —

defining a Targeted Misdemeanor

Appendix 4. Targeted Misdemeanor List

(As provided for in Minn. Stat. § 299C.10, subd. 1(e))

Under Minn. Stat. § 299C.10, subd. 1(e), a targeted misdemeanor is a misdemeanor violation of:

Statute Number | Offense Title

169A.20 Driving While Impaired

518B.01 Order for Protection Violation

609.224 Assault 5th Degree

609.2242 Domestic Assault

609.746 Interference with Privacy

609.748 Harassment or Restraining
Order Violation

617.23 Indecent Exposure

629.75 Domestic Abuse No Contact

Order Violation

mn.gov/sentencing-guidelines 19



Things to consider before calculating criminal history —

non-MN criminal history

* The policy in 2.B.5 states that “the court must make the final decision as to
whether and how a prior non-MN conviction should be counted in criminal
history.

 The court “should consider, but is not limited to, the factors in...sections
2.B.1 through 2.B.7” which are the criminal history policies.

* Unless it is clear, as with drug offense or a “threshold” offenses like felony DWI or
monetary offenses where it is clear what constitutes an offense in MN, non-MN
priors should not be included in criminal history until the court has determined
the appropriate designation. And even in seemingly obvious situations, the court
should be informed about making the final decision.

* |f the non-MN offense is a federal felony offense with no MN equivalent, it will be
included as 1 point.

mn.gov/sentencing-guidelines 20



Things to consider before calculating criminal history —

Enhanced offenses

* Enhanced offenses fit into two categories: DWIs and non-DW!Is.

* The policies in 2.B.6 are:

* A targeted misd., a qualified gross misd., or a felony prior used to enhance can be used to assign a custody
status point value.

* Qualifying targeted misd. and gross misd. priors used to enhance are NOT included in criminal history for
the felony offense they are enhancing.

* Felony offenses used to enhance, including juvenile adjudication for felonies, are included in criminal
history per the policies in 2.B.1 and 2.B.4.

e Keep in mind:

* The misd./gross misd. used to enhance are only removed from criminal history for the felony they are

enhancing. They are, therefore, eligible to be used on any offenses that is not being enhanced, including
offenses in the same sentencing hearing.

* Prior misd./gross misd. DWI offenses used to enhance the first felony DWI are not included as history in

any subsequent felony DWI criminal history. They are eligible to be used as criminal history on any non-
DWI offenses. 21



Custody Status Policy —

2.B.2

Following a guilty plea, guilty verdict, or conviction, assign:
e one-half point (0.5) for every (adult):
e felony or Extended Jurisdiction Juvenile (EJJ) found at
severity level 1, 2, D1, or D2; or
* eligible gross misd. or targeted misd.
e one point (1.0) for every (adult):
* felony or EJJ found at severity level 3-12, A-l, or D3-D9

mn.gov/sentencing-guidelines 22



Custody Status Policy —

2.B.2

Probation —the new offense is committed while serving probation for a stay of execution or imposition.

Parole/Supervised Release/Conditional Release —the new offense is committed while serving the post-incarceration
portion of an executed sentence (SR) or the extended supervision period for specific offenses (CR).

Release Pending Sentencing —the new offense is committed while awaiting sentencing on a new felony offense following
a guilty plea, guilty verdict, or conviction.

Confined — the new offense is committed while: a) confined in jail pending sentencing; or b) serving conditional jail
time tied to a probation sentence; or c) following an executed sentence (confined in jail or prison).

Escape —the new offense is committed following escape from an executed prison sentence.

EJJ Status — the new offense is committed before the defendant turns 21 and is under an EJJ conviction. If the EJJ is
revoked, this status is not applicable.

If an offender is placed on an eligible custody and then absconds and commits the new felony, a point will be

assigned for the applicable status. )z

mn.gov/sentencing-guidelines



Assigning Two Custody Points

1. The current offense is sentenced from the Sex
Offender Grid ranked at severity level A —H.
 |If the current offense is Failure to Register, it
doesn’t qualify as an eligible current offense
since that is a severity level | (as of 9/15/21).
2. The offense that custody is being assigned for is
found on the Sex Offender Grid ranked at severity
level A-H. (2.B.210)
e |If custody is assigned for a Failure to Register
offense it doesn’t qualify since that is a severity
level | (as of 9/15/21).

TIP: Consider eligibility for the first custody point
then give consideration as to whether the current
offense qualifies for the second point.

73 > mn.gov/sentencing-guidelines

4.B. Sex Offender Grid

Presumptive sentence lengths are in months. Italicized numbers within the grid denote the discretionary range within
which a court may sentence without the sentence being deemed a departure. Offenders with stayed felony sentences may
be subject to local confinement.

CRIMINAL HISTORY SCORE

SEVERITY LEVEL OF
CONVICTION OFFENSE 0 1 2 3 4 5 6or

(Example offenses listed in italics) more

Criminal Sexual Conduct (CSC) A 144 156 168 180 234 306 360
Ist Degree 144-172 | 144-187 | 144-201 | 153-216 | 199-280 | 261-360 | 306-3602

CSE.2nd Degree-TalEl)id)e] 90 110 130 150 195 255 300

Ta(@)(b)()D(W @) (e.g., contact | B
& force with bodily harm)

CSC 3rd Degree—1(a)(b)(c)(d)
Ta( (@) (M@ (eg., penetra- C
tion & coercion/occupation)

903-108 | 94-132 | 111-156 | 128-180 | 166-234 | 217-300 | 255-300°2

48 62 76 90 117 153 180
41-57 53-74 65-91 77-108 | 100-140 | 7371-183 | 153-276

CSC 2nd Degree—Ta(e)(f)(g) (age)

60 70 91 119 140
CSC 3rd Degree—Ta(a)(e)(f) or D 36 48
Ta(b) with 2(1) (age) 51-72 60-84 78-109 | 102-142 | 119-168
CSC 4th Degree—1(a)(b)(c)(d) 60 78 102 120

Talc)(d)(g)(h)() (e.g., contact & E 24 36 48

coercion/occupation) 51-72 67-93 87-120 102-120%
CSC 4th Degree-1a(@)(b)e)(f) (age) | o e o 45 59 77 84
CSC 5th Degree-3(b) (subsequent) 39-54 51-70 66-92 72-100
CSC 3rd Degree—Ta(b) with 2(2) - 51 -

Possession of Child Pornography | G 15 20 25 30

2
Solicit Child for Sexual Conduct 34-46 44-60 51-60

CSC 5th Degree-3(a) 242 242
(nonconsensual penetration) 24-24 24-24

" 12"=0ne year and one day

sentences and are excluded from the Guidelines. See section 2.E, for policies regarding those sentences controlled by law,

I:l Presumptive commitment to state imprisonment. Sex offenses under Minn. Stat. § 609.3455, subd. 2, have mandatory life
including conditional release terms for sex offenders.

Presumptive stayed sentence; at the discretion of the court, up to one year of confinement and other non-jail sanctions can be
imposed as conditions of probation. However, certain offenders in the shaded area of the Grid may qualify for a mandatory life
sentence under Minn. Stat. § 609.3455, subd. 4. See sections 2.C and 2.E.

? Minn. Stat. § 244.09 requires that the Guidelines provide a range for sentences that are presumptive commitment to state
imprisonment of 15% lower and 20% higher than the fixed duration displayed, provided that the minimum sentence is not less than one
year and one day and the maximum sentence is not more than the statutory maximum. See section 2.C.1-2. For Severity Level H, all
displayed durations, including the upper and lower ranges, are constrained by the statutory maximum at criminal history scores above 4.

? Solicits, Promotes, or Receives Profit Derived from Prostitution; Sex Trafficking 1st Degree is not subject to a 90-month minimum stat-
utory presumptive sentence so the standard range of 15% lower and 20% higher than the fixed duration applies. (The range is 77-108.)
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When not to assign a custody point

A custody status point for the new offense will not be assigned if the offender:
* was committed for treatment or examination pursuant to Minn. R. Crim. P. 20; or,

committed the current offense on/after August 1, 2010, and the custody is for a non-
targeted misdemeanor; or,

* was on any type of custody related to a juvenile offense (non-EJJ); or,

* was on custody for a M/GM DWI which was committed by a 16- or 17-year- old; or,

No longer eligible under Robinette:
* Within Original Probation Period; or,
* Stay of Adjudication for Minn. Stat. § 152.18

mn.gov/sentencing-guidelines 25



Custody Status Point Waiver: Motion to Waive

* The offendgr must establish that FOR REHABILITATION
the waiver is

e consistent with public safety, and
* promotes sentencing purposes:

e Retribution
Incapacitation

Court may examine:

e Offender’s use of available
probation services in past

* Deterrence year

e Restitution  Whether current offense is an

* Rehabilitation (see sidebar) escalation of criminal activity
* Then, waiver is discretionary with e Rehab/reentry progress

the judge

mn.gov/sentencing-guidelines 26



Custody Status Point Waiver: Ineligible offense

Waiver of the custody point is eligible under INELIGIBLE OFFENSES

very specific circumstances — all of which e Offenses ranked at—

must be examined by the sentencing court to e 8 or above (Standard Grid)
determine eligibility. These policies are e H or above (Sex Offender Grid)
found in section 2.B.2.e of the Guidelines e D8 or above (Drug Offender Grid)

e Offenses on new Severe Violent
Offense List

e Fleeing Peace Officer (Great Bodily
Harm)

e Attempt or conspiracy to commit one
of these offenses

The court may not waive custody if either
the current offense being sentenced or the
offense that custody status is assigned for is
an ineligible offense.

mn.gov/sentencing-guidelines 27



Custody Status Point Waiver: An lllustration

Three offenders will be sentenced for Who is eligible for the custody

an offense committed while under waiver?

custody: | . Defendants #1 & #2: each will get a
Defendant #1 is on probation for custody point (sex offense and
4th-degree criminal sexual conduct severe offense).

and commits d felony theft.. Defendant #3: For this offense, the
Defendant #2 is on supervised judge is authorized to waive the
release for 1=t degree burglary w/ a custody point depending on judge’s
weapon and commits a criminal public safety determination.

vehicular operation.

Defendant #3 is confined for a gross
misd. theft and commits a felony
Violate No Contact Order.

mn.gov/sentencing-guidelines 28



Criminal History Point — Juvenile Priors

e Under 25 when e A felony offense e 2 priors make 1
the current that was point.
felony is adjudicated e List all eligible
committed. delinquent N priors on the

e Over 14 when juvenile court. worksheet.

the prior was
committed.
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Criminal History Point — Misd./Gross Misd. Priors

Aol (el Clress kel Not Decayed Assigning Units/Making Points
Offenses

e Targeted misd. * 10 years from the date of e Assign 1 unit to each prior.

e Non-traffic gross misd. or a the initial* sentence on the e 4 units make 1 point (maximum
Reckless Driving offense prior to the date the point for most felonies).
sentenced as a gross misd., or current offense occurred. e List all eligible priors onthe

DWI/Refusal to Test *Initial sentence means the worksheet.

e Any felony conviction sentenced {:;St 'QEOZ?i;eS;iEEi:dStay of e When the current offense is a
to lessthan 1 year/1 day P, stay ’ ' felony DWI or Criminal

* Received an imposed sentence Vehic.u-lar Operationor
or stay of imposition prior to Homicide (CVO/CVH), eligible
sentencing on the current prior DWI or CVO offenses will
offense be assigned 2 units each. No

limit to the number of points
assigned for these priors in this
felony situation.

e NOT used to enhance the
current felony offense

mn.gov/sentencing-guidelines 30



State v. Strobel — 51" degree drug offenses

When the current offense occurs on/after 8/1/2016, three questions regarding how the
first eligible 5th degree drug will be included in criminal history must be asked:

1. Did this prior 5t degree drug offense occur on/after 8/1/20167? — if it did, we assume it was
charged as intended

2. Was the drug Marijuana? OR was this a sale? — 2016 drug law changes only affected possession
of non-marijuana drugs

3. Does the offender have a prior drug conviction including petty offenses and decayed

offenses — must be a conviction, no “non-conviction” disposition

If the answer to ALL the above questions is “NO,” this prior must be listed in the GM
section based on the MN Supreme Court case State v. Strobel unless the prosecutor has
established that the weight of the drug is more than a trace amount.

31
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Criminal History Point — Felony Priors

Felony Offenses Not Decayed Assigning Points

® Prison sentence: 15 years from the

e MN felonies

e Eligible non-MN felonies

e EJJ convictions

e Must have received an
imposed sentence of at least 1
year/1 day or stay of
imposition prior to sentencing
on the current offense.

Points are assigned based on:

e The severity level of the prior
offense (using the Guidelines
in effect when the current
offense occurred).

e Equating the severity level to
a point value based on the
Grid the current offense is
being sentenced from.

date of expiration of the sentence
(term of imprisonment, SR, and if
applicable, conditional release) to
the date the current offense
occurred.

Non-revoked probation
sentence: 15 years from date of
the initial sentence of the prior
to the date the current offense
occurred.

The offense will not decay
while under custody

Initial sentence means the
first imposed sentence:
stay of imp, stay of ex, or
prison.

32
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Weighting Felony Priors — Standard or Drug Grid Offense

= Severity Level1-2,D1-D2 =.5 pt.
* Current felony offense = Severity Level 3—5, D3 -D5 =1 pt.

being sentenced is found . el 68 D6 DT =15 o
on the Standard everity Level6 -8, Db—-D/ = 1.5 pt.

Sentencing Grid or the = Severity Level 9—-11, D8 — D9 = 2 pts.
Drug Offender Grid. = Murder 1st Degree = 2 pts.
= That means the current = Severity Level A = 2 pts.

offense is ranked at
Severity Level 1 thru 12 or .
Severity D1 thru D9 . = Severity Level F-G =1 pt.

= Severity Level H = .5 pt.

= Severity Level B—E = 1.5 pt.

= Severity Level | =
= .5 point for the first
mn.gov/sentencing-guidelines = 1 pOint for Su bsequent 33



Weighting Felony Priors — Sex Offender Grid Offense

= Severity Level 1-2,D1-D2 =.5 pt.

= Severity Level 3—-5, D3 - D5 =1 pt.
= Current felony offense Y P

being sentenced is found = Severity Level 6 -8, D6 — D7 =1.5 pt.

on the Sex Offender Grid. = Severity Level 9—11, D8 — D9 = 2 pts.
* That means the current = Murder 1st Degree = 2 pts.

offense is ranked at = Severity Level A =3 pts.

Severity Level A thru |.

= Severity Level B—C = 2 pt.
= Severity Level D—E =1.5 pt.
= Severity Level F—H =1 pt.

= Severity Level | =
= .5 point for the first
mn.gov/sentencing-guidelines = 1 point for Subsequent 34
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Finding the Presumptive Sentence:

Standard Sentencing Grid

Step 1: Find the row containing the
Severity Level of the current offense

Step 2: Find the column representing
the offender’s criminal history score.

Step 3: The cell where those two meet
contains the Presumptive Sentence.
Shaded cells reflect a presumptive
stayed sentence; non-shaded cells are
executed prison sentences. It is
important to use the grid in effect
when the current offense is committed
so that the correct sentence and range
is used.

mn.gov/sentencing-guidelines

4.A. Sentencing Guidelines Grid

Presumptive sentence lengths are in months. Italicized numbers within the grid denote the discretionary range within
which a court may sentence without the sentence being deemed a departure. Offenders with stayed felony sentences may
be subject to local confinement.

CRIMINAL HISTORY SCORE
SEVERITY LEVEL OF

CONVICTION OFFENSE 0 1 2 3 4 5 6 or
(Example offenses listed in italics) v more

Murder, 2nd Degree (Intentional; 1 306 326 346 366 386 406 426
Drive-By-Shootings) W 278-391 | 295-415 | 312-439 | 329-463 | 346-4802% | 363-480*

Murder, 2nd Degree (Unintentio) 150 165 180 195 210 225 240
Murder, 3rd Degree (D, ed 10
Mind) 128-180 | 141-198 | 153-216 | 166-234 | 179-252 | 192-270 204-288

Murder, 3 egree (Drugs)
, 86 98 1m0 | 122 | 134 146 158
fsgaett 15t Degree (Great Bodlly | 9\ 74903 | 84-117 | 94132 | 104-146 | 174-160 | 125-175 | 135-189

Agg. Robbery, 1st Degree

Burglary, 1st Degree (w/Weapon | 8 48 >8 68 ’8 88 %8 108

41-57 50-69 58-81 67-93 75-105 84-117 92-129

or Assault)
Felony DWI
) . o 54 60 66 72
Financial Exploitation of a 7 36 42 48
Vulnerable Adult 46-64 51-72 57-79 62-84%3
Assault, 2nd Degree
! s 39 45 51 57
Burglary, 1st Degree (Occupied 6 21 27 33
Dwelling) 34-46 39-54 44-61 49-68
Residenttal Burglary 5 18 53 28 33 38 43 48
Simple Robbery 29-39 33-45 37-51 41-57
: . 24 27 30
1
Nonresidential Burglary 4 12 15 Ly 18 él 5728 2332 26-36

Theft Crimes (Over $5, T 12! 13 15 17 19 21 23
/gaa;/ 1722 | 1825 | 2027

Theft Crimes ($5,000 or less) 21

1 A
Check Forgery ($251-$2,500) 2 12 12 iz 1 12 I 18-25
Assault, 4th Degree " i . 19
Fleeing a Peace Officer 1 iz 12 12 1 15 17 17-22

1 12'=One year and one day

Presumptive commitment to state imprisonment. First-degree murder has a mandatory life sentence and is excluded from
the Guidelines under Minn. Stat. § 609.185. See section 2.E, for policies regarding those sentences controlled by law.

Presumptive stayed sentence; at the discretion of the court, up to one year of confinement and other non-jail sanctions can
be imposed as conditions of probation. However, certain offenses in the shaded area of the Grid always carry a presumptive
commitment to state prison. See sections 2.C and 2.E.

2 Minn, Stat. § 244.09 requires that the Guidelines provide a range for sentences that are presumptive commitment to state
imprisonment of 15% lower and 20% higher than the fixed duration displayed, provided that the minimum sentence is not less than one
year and one day and the maximum sentence is not more than the statutory maximum. See section 2.C.1-2.

3 The stat. max. for Financial Exploitation of Vulnerable Adult is 240 months; the standard range of 20% higher than the fixed duration
applies at CHS 6 or more. (The range is 62-86.)
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Custody Status Enhancement

Custody Point + Juvenile + Misdemeanor + Felony Points = 7 or more

Criminal History Score Example ( )
Total
Custody Point Juv Points Misd/GM Points Felony Points Criminal
5or 1.0 1 1 5 History
7
N

The additional 3 months would be added on here because the total includes a point from a
custody status. Make sure to not go above the stat max if reflected on the Grid.

Custedy-Peint+ Juvenile + Misdemeanor + Felony Points = 7 or more

O )
Criminal History Score Example Total
Custody Point Juv Points Misd/GM Points Felony Points Criminal
History
0 1 1 5
7
-/

The additional 3 months would not be added on here because the total does not includes
37 a point from a custody status.



Guidelines Commission amendments to section 3.A

* Section 3.A of the Guidelines and Commentary has been modified to reflect the
Commission’s policy for the duration of the presumptive probation term for offenses
committed on/after 8/1/2020.

* The presumptive probation term will be up to 5 years or the statutory maximum
sentence, whichever is less, for most felony offenses.

mn.gov/sentencing-guidelines 38



Offenses excluded from the new “Length of Stay” policy — 3.A.2.d

(by statute)

The limitations of the length of stay under 3.A.2 does not apply to the thirteen following offenses:
Murder 2" degree — Minn. Stat. § 609.19

Murder 3 degree - Minn. Stat. § 609.195

Manslaughter 15t degree - Minn. Stat. § 609.20

Criminal Vehicular Homicide - Minn. Stat. § 609.2112

Murder of an Unborn Child 2" degree - Minn. Stat. § 609.2662

Murder of an Unborn Child 3¥ degree — Minn. Stat. § 609.2663

Manslaughter of an Unborn Child 15t degree — Minn. Stat. § 609.2664

Death or Injury of an Unborn Child in Commission of a Crime — Minn. Stat. § 609.268
Criminal Sexual Conduct 1t degree — Minn. Stat. § 609.342

Criminal Sexual Conduct 2" degree — Minn. Stat. § 609.343

Criminal Sexual Conduct 3 degree — Minn. Stat. § 609.344

Criminal Sexual Conduct 4t degree — Minn. Stat. § 609.345

Criminal Sexual Conduct 5" degree — Minn. Stat. § 609.3451

O 0 N O UL A WD

N =
w N = O

mn.gov/sentencing-guidelines
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Offenses excluded from the new “Length of Stay” policy — 3.A.2.d

(alphabetical)

The limitations of the length of stay under 3.A.2 does not apply to the thirteen following offenses:
Criminal Sexual Conduct 1t degree — Minn. Stat. § 609.342

Criminal Sexual Conduct 2" degree — Minn. Stat. § 609.343

Criminal Sexual Conduct 37 degree — Minn. Stat. § 609.344

Criminal Sexual Conduct 4t degree — Minn. Stat. § 609.345

Criminal Sexual Conduct 5" degree — Minn. Stat. § 609.3451

Criminal Vehicular Homicide - Minn. Stat. § 609.2112

Death or Injury of an Unborn Child in Commission of a Crime — Minn. Stat. § 609.268
Manslaughter 1%t degree - Minn. Stat. § 609.20

Manslaughter of an Unborn Child 1%t degree — Minn. Stat. § 609.2664

Murder 2" degree — Minn. Stat. § 609.19

Murder 3 degree - Minn. Stat. § 609.195

Murder of an Unborn Child 2" degree - Minn. Stat. § 609.2662

Murder of an Unborn Child 3 degree — Minn. Stat. § 609.2663

O 0 N O UL A WD

N =
w N = O

mn.gov/sentencing-guidelines
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Establishing conditions of a stayed sentence — Method of Granting

Stayed Sentences (3.A.1)

* When the court orders a stayed sentence there will either be a conviction with an
imposed sentence duration that is stayed or a conviction with no sentence duration

imposed, and a pronounced length of the stay and other conditions.

 Stay of Execution — there will be a recording of guilt by the court (conviction) and a
prison sentence duration will be imposed based on the duration found in the
appropriate cell of the applicable Grid; however, the execution of that sentence

will be stayed.

 Stay of Imposition — there will be a recording of guilt by the court (conviction) but
no prison sentence duration will be imposed; the disposition will be stayed.

mn.gov/sentencing-guidelines 41



Establishing conditions of a stayed sentence — Length of Stay

(3.A.2)

 When a Stay of Execution or Stay of Imposition is given for a felony sentence, including
for an attempt or conspiracy, the pronounced length of the stay must not exceed five

years or the length of the statutory maximum punishment, whichever is /ess.

* If the length of the stay will exceed five years, the court must identify and articulate
substantial and compelling reasons to support a departure from this policy; however,
the departure must not exceed the statutory maximum for the offense.

e Within 3.A.2, unless as is otherwise noted in Minn. Stat. § 609.135, subd. 2(a) or (b), if
the stat max is less than five years the stay will not be pronounced for more than four
years or the statutory maximum punishment, whichever is longer.
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A more in-depth look at the policy on “Establishing conditions of

a stayed sentence — Length of Stay” outlined in 3.A.2.a (3.A.202)

* Before 3.A.2.a took effect, case law required that durational departures be based on
the nature of the offense rather than the individual characteristic of the offender.
(State v. Solberg, 882 N.W.2d 618, 625 (Minn. 2016).

* Although a pronounced length of stay which is longer than what is provided in 3.A.2 is
defined as an aggravated durations departure, the Commission recognized that
judicial consideration for a longer length of stay may differ from considerations for a
longer prison durations.

* As a result of these differences, the individual characteristics of the offender may be
relevant to the court’s finding of a substantial and compelling reason to justify a
longer-than-recommended length of stay.
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Screen shots of sentencing box on printed worksheet: display probation

cap language

Presumptive Disposition Presumptive Disposition Presumptive Disposition
Stay Commit to Commissioner Commit to Commissioner
Presumptive Duration Presumptive Duration Presumptive Duration
15 months 24 months 234 months
Lower Range: 21 months Lower Range: 199 months
I Max_ length of stay- 5 Jr"'?ﬁf'S-I Upper Range: 28 months Upper Range: 280 months
The presumplive senfence was automatically
calculated. There may be errors, especially if . — ) "
modifiers apply. Please ensure that the presumptive ﬁ.fax. .l'e_*:?gfh of stay in the event of mitigated Max. length of stay in the event of mitigated
sentence is correct by applying the Sentencing dispositional departure: 5 years. dispositional departure: 30 years.
Guidelines in effect on the date of offense. The presumptive senfence was aufomatically Conditional Release Statutes Apply if
calculated. There may be errors, especially if Prison Sentence is Executed: 10 Years

modifiers apply. Please ensure that the presumptive
sentence is correct by applying the Sentencing
Guidelines in effect on the dafe of offense.

The presumptive sentence was aufomatically
calculated. There may be errors, especially if
modifiers apply. Please ensure that the presumptive
sentence is correct by applying the Sentencing
Guidelines in effect on the date of offense.

These boxes demonstrate how the presumptive sentence box will appear with the new probation term language. The
first box indicates a disposition of a stay on an eligible offense; the second box indicates a disposition of commit on
an eligible offense and what to impose if there is a mitigated dispositional departure; and the third box indicates
what the stat max is for probation should for an ineligible offense when there is a dispositional departure.
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For assistance, please visit our website at
https://mn.gov/sentencing-quidelines
or e-mail us at
sentencing.quidelines@state.mn.us.
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