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The following are legislative recommendations that, in staff’s opinion, have the potential to earn the 

Commission’s consensus prior to the 2026 legislative session. This paper builds on a document presented at 

the September meeting, and attempts to incorporate elements of the Commission’s discussions at that 

meeting. One legislative recommendation is entirely new.1 

These staff-suggested recommendations are intended to be paired with the September Consensus Policy 

Package. Staff infers that the policy package promises to be a “consensus” package, but it must be 

emphasized that no formal votes have yet been taken. 

First, staff suggests recommending that the Legislature add a second, 10-year penalty tier for impaired 

drivers who inflict great bodily harm2 within ten years of a qualified prior driving offense, as that term is 

statutorily defined, consistent with the pattern of criminal vehicular homicide. Staff suggests that the 

Commission inform the Legislature of its intent to rank offenses within the scope of the new tier at severity 

level 8.3 

Second, staff suggests recommending the Legislature add a provision generally applicable to all substance-

related criminal vehicular homicide and criminal vehicular operation offenses.4 For someone charged with 

such an offense, the new provision would direct the court to apply the provisions of Minn. Stat. § 169A.44 

(conditional release) as if the charge was of a violation of Minn. Stat. § 169A.20 (driving while impaired). 

For someone being sentenced for such an offense, the new provision would direct the sentencing court to 

apply the provisions of Minn. Stat. §§ 169A.275 (mandatory penalties; nonfelony violations), 169A.276 

 
1 This is the recommendation concerning Criminal Sexual Conduct 5th Degree (Nonconsensual Sexual Penetration) (see 
footnote 7 and accompanying text). Staff is suggesting this recommendation now because, when the offense was created in 
2021, some Commission members expressed dissatisfaction with the low statutory maximum penalty, and the Commission 
appears poised to make several other recommendations regarding low statutory maximum penalties at this time. 
2 Minn. Stat. § 609.2113, subd. 1, clauses (2) to (6), and its counterpart involving great bodily harm to an unborn child who 
is subsequently born alive, § 609.2114, subd. 2, clauses (2) to (6). 
3 Because the qualified prior driving offense must be a first- or second-degree DWI, a criminal vehicular homicide while 
impaired, or a criminal vehicular operation while impaired, the current offense necessarily meets the elements of first-
degree DWI (severity level 7), even without the great bodily harm. Staff suggests severity level 8 in order to exceed the 
severity level of first-degree DWI and account for the greater harm. 
4 I.e., Minn. Stat. §§ 609.2112, subd. 1(a)(2)–(6); 609.2113, subds. 1(2)–(6), 2(2)–(6), & 3(2)–(6); and 609.2114, subds. 
1(a)(2)–(6) & 2(2)–(6). 
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(mandatory penalties; felony violations), 169A.277 (long-term monitoring), 169A.28 (consecutive 

sentences), 169A.283 (stay of execution of sentence), 169A.284 (comprehensive assessment charge; 

surcharge), and 169A.285 (penalty assessment) as if conviction was of a violation of Minn. Stat. § 169A.20.  

Third, staff suggests recommending that the Legislature establish a first-degree assault5 offense with an 

element of intentional infliction of great bodily harm and a 20-year statutory maximum penalty. Staff 

suggests that the Commission inform the Legislature of its intent to rank the new offense at severity level 9. 

Fourth, staff suggests recommending that the Legislature amend Minn. Stat. § 609.02 to define 

“demonstrable bodily harm” as the court of appeals has done: bodily harm that is capable of being 

perceived by another.6 

Fifth, staff suggests recommending that the Legislature change the statutory maximum sentences of 

imprisonment for various offenses, as shown in Table 1. 

• In general, the recommendations in Table 1 apply to offenses whose severity levels are proposed to 

be increased by the September Consensus Policy Package. Staff’s intent is to provide statutory 

maximum sentences sufficiently long so as not to constrain the offenses’ grid durations at their new 

severity levels. 

• For criminal vehicular operation resulting in great bodily harm, staff also intends to mirror the 

statutory maximum penalty for fleeing resulting in great bodily harm. 

• For first-degree assault resulting in great bodily harm, the reduction in the statutory maximum 

penalty is intended to make room, in terms of relative severity, for the more severe offense of 

intentionally inflicting great bodily harm (see the third suggestion, above). 

• The only recommendation in Table 1 that is entirely unrelated to the September Consensus Policy 

Package is Criminal Sexual Conduct 5th Degree (Nonconsensual Sexual Penetration). Created in 

2021, the offense presented a ranking challenge for the Commission: The Commission considered it 

more serious than Failure to Register as a Predatory Offender, and yet its low statutory maximum 

made it a poor fit anywhere else. Ultimately, the Commission resolved to assign the new offense its 

own severity level, H, but that severity level’s durations, including its upper and lower ranges, are 

constrained by the two-year statutory maximum at criminal history scores above 4. A four-year 

statutory maximum penalty, on the other hand, would allow the full ranges to be displayed on the 

grid.7 

 
5 Minn. Stat. § 609.221, and its counterpart involving great bodily harm to an unborn child who is subsequently born alive, 
§ 609.267. 
6 See State v. Backus, 358 N.W.2d 93 (Minn. Ct. App. 1984) (affirming the trial court’s definition of “demonstrable” bodily 
harm as bodily harm capable of being perceived by a person other than the victim). 
7 The Commission’s intent was that the durations for severity level H would be the same as the durations for severity level I. 
If the statutory maximum was raised to four years, severity levels H and I would display the same durations, but the 
presumptive dispositions would differ due to the mandatory minimum applicable to failure to register as a predatory 
offender. Figure 3 (p. 6) displays an excerpt of the Sex Offender Grid containing severity levels H and I. 
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Table 1. Staff-Suggested Recommended Changes to Statutory Maximum Penalties. 

Minn. Stat. § Offense Severity Level Current Stat. Max. 
Recommended 

Stat. Max. 

609.2113, subd. 1 
Criminal Vehicular 
Operation (Great 

Bodily Harm) 
5 & 6 (proposed) 5 years 7 years 

609.221, subd. 1 

Assault 1st Degree 
(Assault Resulting 

in Great Bodily 
Harm) 

8 (proposed) 20 years 15 years 

609.2231 Assault 4th Degree 3 (proposed) 

Subds. 1(c) & 2(b): 
3 years 

Subds. 3 & 3a: 
2 years 

Subd. 4(b): 
1 year & 1 day 

3 years for all 
felonies 

609.2247 
Domestic Assault 
by Strangulation 

5 (proposed) 3 years 5 years 

609.3451, 
subd. 3(a) 

Criminal Sexual 
Conduct 5th 

Degree 
(Nonconsensual 

Penetration) 

H 2 years 4 years 

 

Figures 1 (p. 4) and 2 (p. 5) illustrate the new ranking schemes that would result from the September 

Consensus Policy Package (single asterisk) and from these legislative recommendations (double asterisk). 

Figure 1 pertains to driving offenses, while Figure 2 pertains to assaults. Please see the key below each 

figure for an explanation of abbreviations. 

In addition to illustrating the new ranking scheme, these figures display the new grid durations, in months, 

that are proposed to apply. This is intended to help the reader verify the need for higher statutory 

maximum sentences that do not constrain offenses’ grid durations at their new severity levels, as 

previously discussed. To that same end, Figure 3 (p. 6) displays a portion of the Sex Offender Grid that 

demonstrates how the durations for Criminal Sexual Conduct 5th Degree (Nonconsensual Penetration) are 

constrained at Severity Level H. 
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Figure 1. Proposed Ranking Hierarchy for Felony Criminal Vehicular Homicide, Criminal Vehicular Operation, 

and Driving While Impaired Offenses. 

Key: CVH = criminal vehicular homicide; CVO = criminal vehicular operation; DM = defective maintenance; DWI = driving 

while impaired; GBH = great bodily harm; GN = gross negligence; LS = leaving the scene; QPDO = qualified prior driving 

offense; SBH = substantial bodily harm; WI = while impaired. One asterisk (*) indicates a proposed new ranking resulting 

from the September Consensus Policy Package. Two asterisks (**) indicates a proposed new offense resulting from these 

legislative recommendations. 

 

 

CVH & CVO-GBH WI 
+ QPDO** 

CVH WI + QPDO* 

DWI 1st Degree 

CVO-GBH WI & GN* 

CVO-GBH LS & DM 

CVO-SBH 
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Figure 2. Proposed Ranking Hierarchy for Assault Offenses Impact by Proposals. 

Key: GBH = great bodily harm; SBH = substantial bodily harm; Strangulation = domestic assault by strangulation; Weapon = 

dangerous weapon. Ordinal numerals (1st, 2nd, etc.) indicate degrees of assault. One asterisk (*) indicates a proposed new 

ranking resulting from the September Consensus Policy Package. Two asterisks (**) indicates a proposed new offense 

resulting from these legislative recommendations. 

 

1st: GBH Resulting* 

1st: Intentional GBH** 

2nd: Weapon + SBH* 

2nd: Weapon 

3rd: SBH* & 
Strangulation* 

4th* 
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Figure 3. Excerpt of the Sex Offender Grid Showing Severity Levels H and I. 
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