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Goals of Steering Committee Recommendations

• Propose a package of proposals; avoid getting too bogged down in any one 
proposal, because each policy has tentacles that leads to other considerations.

• If we can agree on a package of proposals, we should be able to address multiple 
considerations at once.

• Bring forward consensus item.

• A package for which the Steering Committee can reach consensus is more likely to reach 
consensus at the full Commission level.
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Criminal History Proposals
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Relative Influence of Criminal History

Guidelines commentary states that criminal history is secondary to offense severity. 
Therefore, the portion of the sentence attributable to the criminal history score should 
not be greater than the portion of the sentence attributable to its severity.

2.B.01. The Guidelines reduce the emphasis given to criminal history in sentencing 
decisions. Under past judicial practice, criminal history was the primary factor in 
dispositional decisions. 

Under the Guidelines, the conviction offense is the primary factor, and criminal 
history is a secondary factor in dispositional decisions. Prior to enactment of the 
Guidelines, there were no uniform standards regarding what should be included in 
an offender’s criminal history, no weighting format for different types of offenses, 
and no systematic process to check the accuracy of the information on criminal 
history.
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My Articulation of the Purpose of Criminal History

The purpose of criminal history in the guidelines is to address both risk of 
reoffending and blameworthiness. 

• Risk of reoffending  A person with a higher criminal history score is more 
likely to recidivate. 

• Blameworthiness  A person has been previously convicted but hasn’t yet 
corrected their behavior. 

• Goal is to tie sentencing policy to concepts that are most likely to reduce 
recidivism and that are meaningful responses to individuals who have not 
corrected their behavior after experience with the system.
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Current Criminal History Score
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Prior Felonies

Prior Misdemeanors and Gross Misdemeanors

Prior Juvenile Offenses

Custody Status

Eliminate Juvenile Points

Rationale

• Few individuals meet the 
qualifications for juvenile points. 

• Research indicates this component is 
not significantly predictive of future 
offending, but its removal will 
reduce sentencing disparity.
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Proposed Policy (p. 6,13)

• Eliminate juvenile points from 
the criminal history score.

• Continue to count convictions 
resulting from Extended 
Jurisdiction Juvenile (EJJ) or 
adult-certification proceedings 
among the adult felony points.
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Convert Custody Status to a Durational Increase

Proposed Policy 
(p. 6-12, 23-25, 28-31)

• Remove custody-status criminal 
history score.

• Replace it with a custody-status 
durational increase.

Rationale

• Custody status is not a criminal history 
element and should not be counted in 
that way. 

• Resolves the rounding issue with our 
current custody status half point. 

• Balances interests by retaining the 
policy of imposing a consequence for 
committing a new offense while serving 
the current one but ensuring that a 
person does not cross the dispositional 
line as a result of custody status alone.
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Reduce Decay Periods

Rationale

• Most states that utilize decay periods cap out at 
10 years; Minnesota is one of three jurisdictions 
with the longest decay periods. 

• Letting old offenses decay focuses the 
punishment more heavily on the current offense 
and recognizes that the individual has already 
been punished and completed the sentence for 
the prior offense. 

• Research suggests that after 7 years of being 
crime-free, a prior offense has less validity in 
predicting likelihood of reoffense; the person’s 
risk to commit an offense is similar to that of any 
other individual in society.
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Proposed Policy (p. 6,13)

• Change the felony decay period 
from 15 to 10 years

• Change the misdemeanor decay 
period from 10 to 7 years

Simplify counting for enhanceable offenses

Proposed Policy (p. 14, 21)

• Retain the rule stating that when an 
offense is a felony because it is an 
enhanceable offense, do not count 
the prior misdemeanors and gross 
misdemeanors that resulted in 
enhancement. 

• Eliminate two other special rules 
about counting misdemeanor and 
gross misdemeanor DWI and CVH/O

Rationale

• Removes two incredibly complex 
and confusing rules from the 
guidelines in favor of one simple rule 
that treats all enhanceable offenses 
the same way

• Addresses inequity in the way 
enhanceable assault and domestic 
assault offenses were counted in 
comparison to DWI’s
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Simplify counting for enhanceable offenses
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Clarify Burden for Proving Out-of-State Criminal History

Proposed Policy (p. 18)

• Update guidelines to clarify that the 
prosecutor has the burden to bring 
the necessary information forward 
to prove out-of-state criminal history 
that should be applied in a particular 
case. 

• Provide training on what it means to 
shift this burden from the probation 
officer to the prosecutor. 

Rationale

• Out-of-state criminal history rule 
requires matching both the sentence 
and elements of the crime to use a 
conviction from another state.

• Because of the complexity, this 
analysis should be done by a lawyer, 
not a probation officer.

• Case law makes it clear that the 
burden lies with the prosecutor. 
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Clarify Burden for Proving Out-of-State Criminal History
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Other Proposed Changes
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Clarify Commission Intent for Departures Grounds

Proposed Policy (p. 26)

• Remove the limitation of using 
offense characteristics for durational 
departures and characteristics 
related to the individual for 
dispositional departures. 

• Clarify that departure grounds can 
be used if they logically apply.

• The distinction between departure 
types was created by the MN Supreme 
Court. At the time, there was no legal 
basis for making this distinction, but it 
has perpetuated because it is now 
precedent. 

• After 40+ years of experience in using 
the guidelines, there are times when 
these distinctions unnecessarily limit 
court discretion. 

• Removing these limitations would allow 
for durational departures based on 
characteristics related to the individual 
being sentenced. 
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Clarify Commission Intent for Departures Grounds
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Add New Mitigated Departure Factor

Proposed Policy (p. 28)

• Add new factor allowing a mitigated 
departure if the person has no prior 
convictions or stays of adjudication.

• A person with a criminal history score of 
0, but who does have prior convictions 
that did not add up to a full point is not 
eligible for this type of departure.   

• A person whose current offense is at SL 
10 or 11 on Standard Grid, or any SL on 
the Sex Offense Grid is also not eligible.

Rationale

• Research indicates that true first-
time offenders—as opposed to 
those at technical scores of zero, but 
with priors—have a substantially 
lower recidivism risk, and are 
generally considered less 
blameworthy, than repeat offenders.
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Add New Mitigated Departure Factor
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Technical Updates to the Grids

Rationale

• Part of the effort to simplify the 
guidelines.

• Reduces confusion, mathematical 
errors, and unintended departures.

• Provides better examples of offense 
rankings to convey the 
proportionality of how offenses are 
ranked against each other. 
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Proposed Changes 
(p. 22, 29-31)
• Add ranges to shaded cells on the 

grids

• Revamp the example offenses on 
the Standard Grid
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Left on the Table
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Items for Next Year

• Review rankings for:

• Drug Offenses

• Motor Vehicle Theft

• Offenses Resulting in Death

• Reorganize, renumber, and simplify the structure for the guidelines

• Revisit Hernandizing
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