MINNESOTA SENTENCING GUIDELINES COMMISSION
SUMMARY OF ADOPTED MODIFICATIONS TO THE SENTENCING GUIDELINES

August 1998

ADOPTED MODIFICATIONS EFFECTIVE AUGUST 1, 1998

-> The Commission adopted the proposal to continue to place the following crimes
on the Unranked Offense List in Section 1.A.03. of the Commentary after
considering the changes made by the 1998 Legislature:

Reqistration of predatory offenders - 243.166, subd. 5

=»  The Commission adopted the proposal to amend and relocate language in several
sections of Section Il of the Sentencing Guidelines and Commentary to eliminate
some of the confusion regarding monetary thresholds used to determine offense
classification for the purpose of calculating the criminal history score:

1) The Commission adopted the proposal to move the following language up in the
section on “out-of-state” convictions as part of a more general paragraph.

11.B.502. The Commission concluded that convictions from other jurisdictions must, in fairness,
be considered in the computation of an offender's criminal history index score. It was
recognized, however, that criminal conduct may be characterized differently by the various state
and federal criminal jurisdictions. There is no uniform nationwide characterization of the terms
"felony," "gross misdemeanor,” and "misdemeanor." Generally, the classification of prior
offenses as petty misdemeanors, misdemeanors, gross misdemeanors, or felonies should be
determined on the basis of current Minnesota offense definitions and sentencing policies.
Exceptions to this are offenses in which a monetary threshold determines the offense
classification. In these situations, the monetary threshold in effect at the time the offense was
committed determines the offense classification for criminal history purposes, not the current
threshold.

2) The Commission also adopted the proposal to repeat the language in 11.B.504. at



the beginning of the criminal history section to clarify that this policy applies to all
prior offenses and not just out-of-state crimes.

B. Criminal History: ...

11.B.04. Generally, the classification of prior offenses as petty misdemeanors, misdemeanors,
gross misdemeanors, or felonies should be determined on the basis of current Minnesota
offense definitions and sentencing policies. Exceptions to this are offenses in _which a
monetary threshold determines the offense classification. In these situations, the monetary
threshold in effect at the time the offense was committed determines the offense classification
for criminal history purposes, not the current threshold.

3) The Commission also adopted the proposal to delete the very specific language
found in section 11.B.107.(section describing criminal history policies for felonies)
and summarize it in a new comment I1.B.04. at the beginning of the criminal
history section. It is more appropriate in the general section because it applies
to all prior offenses and not just felonies. It will be more practical to remove the
very specific detail currently found in the commentary and present it instead in
training materials.




1.B.04. . ..

If a fine was given that was less than the misdemeanor level of fine classified by the laws in
effect at the time the offense was committed, and that was the only sanction imposed, the
conviction would be deemed a petty misdemeanor under Minn. R. Crim. P. 23.02, and would not
be used to compute the criminal history score. Convictions which are petty misdemeanors by
statutory definition, or which have been certified as petty misdemeanors under Minn. R. Crim. P.
23.04, will not be used to compute the criminal history score.

=»  The Commission adopted the proposal to amend Section II.C. Presumptive
Sentence to clarify the current policy on burglary of an occupied dwelling by
changing the term “adjudication of guilt” to “conviction”:

C. Presumptive Sentence: The offense of conviction determines the appropriate severity

level on the vertical axis. The offender's criminal history score, computed according to section

B above, determines the appropriate location on the horizontal axis....

When the current conviction offense is burglary of an occupied dwelling (Minn. Stat. § 609.582,
subd.l (a)) and there was a previous adjudication-of-guilt conviction for a felony burglary before
the current offense occurred, the presumptive disposition is Commitment to the Commissioner
of Corrections. The presumptive duration of sentence is the fixed duration indicated in the

appropriate cell of the Sentencing Guidelines Grid.

=»  The Commission adopted the proposal to make the following technical changes to
various sections of the Sentencing Guidelines and Commentary to account for the
statutes recodified by the 1998 Legislature relating to increased sentences for
certain dangerous or repeat offenders:

I1.D. Departures from the Guidelines:. . .

(7) Offender is a "patterned sex offender” (See Minn. Stat. § 6091352
609.108).

11.D.204. A special sentencing provision was established by the legislature under Minn. Stat. §
6091352 609.108 that is available to judges when sentencing certain sex offenders. The use
of this sentencing provision would constitute a departure under the sentencing guidelines and a



judge must provide written reasons which specify the substantial and compelling nature of the
circumstances.

II. E. Mandatory Sentences: . ..

First degree murder, and certain sex offenders convicted under Minn. Stat. § 609-346,subd-2a

609.109, subd. 3, which have a mandatory life imprisonment sentence, are excluded from

offenses covered by the sentencing guidelines. . . .

When an offender is sentenced according to Minn. Stat. § 6069:196 609.107, Mandatory Penalty

for Certain Murderers, the statutory provision determines the presumptive sentence. . . .

When an offender is sentenced according to Minn. Stat. § 609-152,subd-—2a 609.1095, subd. 3,

the presumptive disposition is commitment to the commissioner and the court must impose and

execute the presumptive duration unless a longer mandatory minimum sentence is otherwise

required by law or the court imposes a longer aggravated durational departure.

II.LE.O4. In State v. Feinstein, 338 N.W.2d 244 (Minn. 1983), the Supreme Court held that
judges had the authority to stay execution of mandatory three year prison sentences for second

or subsequent sex offenses established-by-Minn—Stat-§5-609.346. .

II.LE.0O5. M.S. § 609346 609.109 requires that when a court sentences a person to prison for a
violation of section 609.342, 609.343, 609.344, or 609.345, the court shall provide that after the
person has completed the sentence imposed, the commissioner of corrections shall place the
person on conditional release for five years, minus the time the person served on supervised
release. If the person was convicted for a violation of one of those sections a second or
subsequent time, or sentenced to a mandatory departure pursuant to section 609.-346,-subd-—4
609.109, subd. 6, the person shall be placed on conditional release for ten years, minus the
time served on supervised release.

=» The Commission adopted a proposal to clarify an example in comment I.E.02,
regarding mandatory minimum sentences and the severity level ranking for
Assault in the Second Degree:

II.LE.02. . .. For example, according to Minn. Stat. § 609.11, the mandatory minimum prison
sentence for Assault in the Second Degree involving a knife is one year and one day.
However, according to the guidelines, the presumptive duration is the mandatory minimum
sentence or the duration provided in the appropriate cell of the grid, whichever is longer.
Therefore, Ffor someone convicted of Assault in the Second Degree with no criminal history
score, the guidelines recommend presume a 21 month prison sentence duration based on the
appropriate cell of the grid found at severity level VI ranking. The Commission believes this
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sentence duration is more appropriate than the 48 month prison sentence duration that would
be recommended if this crime were ranked at severity level VII which is the first severity level
ranked completely above the dispositional line.

=» The Commission adopted the proposal to amend the language in Section I.G.
Convictions for Attempts, Conspiracies, and Other Sentence Modifiers regarding
convictions for Crimes Committed for Benefit of a Gang to address the new
mandatory minimum passed by the 1998 Legislature and to clarify how to add on
the additional time to the presumptive duration:

I1.G. Convictions for Attempts, Conspiracies, and Other Sentence Modifiers . ..

For persons sentenced under Minn. Stat. § 609.229, subd. 3 (a) where there is a sentence for

an offense committed for the benefit of a gang, the presumptive disposition is always

commitment to the Commissioner of Corrections due to the mandatory minimum under Minn.
Stat. 8 609.229, subd. 4. The presumptive duration sentenee is determined by the duration

contained in lecating the Sentencing Guidelines Grid cell defined by the offender's criminal
history score and the severity level of the underlying crime with the highest severity level,-and
the—duration—contained—thereinr or the mandatory minimum, whichever is greater, plus an

additional 12 months. H-the-underlying-crime-—carries—amandatory-minimum-prisohr-sentence;

whichever-is-greater—If the underlying crime is an attempt, the presumptive duration includes
an additional 6 months rather than 12 the-12-menths-is—added-to-the respective-durationfirst

=»  The Commission adopted the proposal to make the following technical changes to
comment 11.LA.102. of the Sentencing Guidelines and Commentary in order for the
language to be consistent with previous changes to the severity level rankings for
theft crimes:

I.LA.102. When a judge grants a stayed sentence, the duration of the stayed sentence may
exceed the presumptive sentence length indicated in the appropriate cell of the Sentencing
Guidelines Grid, and may be as long as the statutory maximum for the offense of conviction.
Thus, for an offender convicted of Theft, over $2,500 erless (severity level Ill), with a criminal
history score of 1, the duration of the stay could be up to five ten years. . .



=»  The Commission adopted the proposal to rank the following crimes in Section V.
OFFENSE SEVERITY REFERENCE TABLE as follows:

Severity Level X

Murder 2 (intentional murder; unintentional drive-by shootings) - 609.19, subd. 1

Severity Level VI

. ; od f o 509.323.subd-1
Solicits, Promotes, or Receives Profit Derived from Prostitution; Indiv. Under 16 Seolicitation

of Prostitution - 609.322, subd. 1

Severity Level VI

leitationof | & (4)b

Drive-By Shooting (toward a person or occupied motor vehicle or building) - 609.66, subd. 1e
(b) (effective for crimes committed on or after January 1, 1999)

Severity Level VI

Certain Persons Not to Have Firearms - 624.713, subd. 1 (b); 609.165, subd. 1b (effective for
crimes committed on or after January 1, 1999)

te-{a) (effective for crimes committed on or after January 1, 1999)

Severity Level V

I%ele.e_nu_ngl '?"tge'."’e.d o 'GS““"“e“l 699;32;3 SHbEd Eia

Solicits, Promotes, or Receives'Prof'it Deri'ved fro’m I:;rostitution - 609.322, subd. 1a

Severity Level IV

O Have Eire aa 62/

crimes committed on or after January 1, 1999)
Indecent Exposure inPresence-of-Miner - 617.23, {¢) subd. 3

(effective for

Severity Level Il

Izele_ Siving '? HtDerived From I. |est’|tut|le|lll 609-323-subd-2




Severity Level |

Failure to Appear in Juvenile Court -; 609.49-—subd1a :588.20, subd. 1

Prostitution Crimes (gross misdemeanor level) Committed in School or Park Zones -

609.3242, subd. 2 (2)
S olicitati ﬁ — 509.322_subd._2

The Commission considered the changes made by the 1998 Legislature to the
following crimes and adopted the proposal to continue the existing severity level
rankings in Section V. OFFENSE SEVERITY REFERENCE TABLE, unless otherwise
noted above:

Burglary Crimes; Controlled Substance Crimes; Criminal Sexual Conduct Crimes;
Harassment/Stalking; Importing Controlled Substances Across State Borders; Obstructing Legal
Process, Arrest, or Firefighting; Prostitution (Patron); Tampering with Witness, Aggravated First
Degree; Tampering with Witness in the First Degree; Theft Crimes; and Violation of an Order for
Protection

>

>

The Commission adopted the proposal to make the following technical changes to
the Theft Offense List to correct statutory cite changes that became effective
August 1, 1997:

Theft by Check
609.52, subd. 2(3) (ai)

Theft by False Representation
609.52, subd. 2 (3), (kii), (eiii), (eiv), & (ev)

OTHER ADOPTED MODIFICATIONS - EFFECTIVE AUGUST 1, 1998,

HAVING BEEN REVIEWED OR FORMALLY APPROVED BY THE 1998 LEGISLATURE

The Commission adopted the following language and the 1998 Legislature formally
approved the language in passage of the 1998 Omnibus Crime Bill. This new
language in Section Il. D. of the Commentary emphasizes the importance of
providing a comprehensive explanation for a sentence departure rather than only
indicating that the case involved a plea agreement:

11.D.04. Plea agreements are important to our criminal justice system because it is not possible
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to support a system where all cases go to trial. However, it is important to have balance in the
criminal justice system where plea agreements are recognized as legitimate and necessary and
the goals of the sentencing guidelines are supported. If a plea agreement involves a sentence
departure and no other reasons are provided, there is little information available to provide for
informed policy making or to ensure consistency, proportionality, and rationality in sentencing.
Departures _and their _reasons highlight both the success and problems of the existing
sentencing quidelines. When a plea agreement is made that involves a departure from the
presumptive sentence, the court should cite the reasons that underlie the plea agreement or
explain the reasons the negotiation was accepted.

=» The Commission adopted the proposal to modify Section |Il. F.
Concurrent/Consecutive Sentences to clarify the permissive consecutive policy
regarding current offenses sentenced consecutively to prior offenses:

Except when consecutive sentences are presumptive, consecutive sentences are permissive

(may be given without departure) only in the following cases:

1. A current felony conviction for a crime against a person may be sentenced
consecutively to a prior felony sentence for a crime against a person which has not

expired or been discharged; or . . .

Consecutive sentences are permissive under the above criteria only when the presumptive
disposition for the current offense(s) is commitment to the Commissioner of Corrections as

determined under the procedures outlined in section II.C. In addition, consecutive sentences

are permissive under 1. above, involving a current felony conviction for a crime against a person

and a prior felony sentence for a crime against a person which has not expired or been

discharged, only when the presumptive disposition for the prior offense(s) was commitment to

the Commissioner of Corrections as determined under the procedures outlined in section |I.C.

- The Commission adopted the proposal to modify Section II.F.04. of the
Commentary to clarify that it is permissive to give consecutive sentences
where there are multiple current felony convictions for crimes involving the
same person in a single course of conduct:

II.LF.04. The Commission's policy on permissive consecutive sentencing outline . . .

It is permissive for multiple current felony convictions against persons to be sentenced
consecutively to each other when the presumptive disposition for these offenses is commitment
to the Commissioner of Corrections as determined under the procedures outlined in Section
I.C. Presumptive Sentence. Consecutive _sentencing is__permissive _under these
circumstances even when the offenses involve a single victim _involving a single course of
conduct. However, consecutive sentencing is not permissive under these circumstances when




the court has given an upward durational departure on any of the current offenses. The
Commission believes that to give both an upward durational departure and a consecutive
sentence when the circumstances involve one victim and a single course of conduct can result
in__disproportional sentencing unless additional aggravating factors exist to justify the
consecutive sentence.

-> The Commission adopted the proposal to modify Section IlIl.C. Jail Credit to
more clearly establish the rules and principles regarding jail credit supported
by case law that are in agreement with the philosophy of the sentencing
guidelines:

C. Jail Credit: Pursuant to Minn. Stat. § 609.145, subd. 2, and Minn. R. Crim. P.27.03,
subd. 4(b), when a convicted felon is committed to the custody of the Commissioner of
Corrections, the court shall assure that the record accurately reflects all time spent in custody
between—arrest-and-sentencing_in_connection with the offense, including examinations under
Minn. R. Crim. P. 20 or 27.03, subd.1(A), for the offense or behavioral incident for which the

person is sentenced, which time shall be deducted by the Commissioner of Corrections from the

sentence imposed by subtracting the time from the specified minimum term of imprisonment

and if there is any remaining time, subtracting such time from the specified maximum period of

supervised release.

A
i Ci S CA I

awarded-at-the rate-of one-dayforeach-day-served. Jail credit shall be awarded based on the

following criteria:

1. Jail credit for time spent in custody shall not turn on matters subject to manipulation by

the prosecutor.

2. Jail credit shall not result in double credit when applied to consecutive sentences.

3 Jail credit shall reflect time spent in_confinement as a condition of a stayed sentence
when the stay is later revoked and the offender is committed to the custody of the
Commissioner of Corrections. Such credit is limited to time spent in jails, workhouses,
and regional correctional facilities.

4. Jail credit shall be awarded at the rate of one day for each day served for time spent in

confinement under Huber Law (Minn. Stat. § 631.425).




Comment

In order to promote the goals of the sentencing guidelines, it is important to ensure that jail
credit is_consistently applied to reflect all time spent in_custody in connection with the offense.
Granting jail credit to the time served in custody in connection with an offense ensures that a
defendant who cannot post bail because of indigency will serve the same amount of time that a
person in identical circumstances who is able to post bail would serve. Also, the total amount
of time a defendant is incarcerated should not turn on irrelevant concerns such as whether the
defendant pleads quilty or insists on his right to trial. The Commission believes that greater
uniformity in the application of jail credit can be achieved by following the general criteria noted
above in section III.C. Jail Credit.

111.C.02. Determining the appropriate application of jail credit for an individual can be very
complicated, particularly when multiple offenses are involved. While the Commission
recognizes the difficulty in interpreting individual circumstances, it believes that the court should
award jail credit so that it does not turn on matters that are subject to the manipulation by the
prosecutor. The purpose of this criteria is to _ensure that if the intent of the court is to give
concurrent sentences, the withholding of jail credit does not result in de facto consecutive
sentences.

I11.C.03. The Commission is equally concerned that if the intent of the court is to give
consecutive sentences, the awarding of jail credit should not result in de facto concurrent
sentences. Therefore, when applying jail credit to consecutive sentences, credit is only applied
to _the first sentence in order to avoid awarding double credit. In order to avoid de facto
concurrent sentences when _a current offense is sentenced consecutive to a prior offense for
which the offender is already serving time in a prison or jail, no jail credit shall be awarded on
the current offense.

l11.C.62 04. The Commission also believes that jail credit should be awarded for time spent in
custody as a condition of a stay of imposition or stay of execution when the stay is revoked and
the offender is committed to the Commissioner of Corrections. The primary purpose of
imprisonment is punishment, and the punishment imposed should be proportional to the severity
of the conviction offense and the criminal history of the offender. If, for example, the
presumptive duration in a case is 18 months, and the sentence was initially executed by means
of a departure the specified minimum term of imprisonment would be 12 months. |If the
execution of the sentence had initially been stayed and the offender had served four months in
jail as a condition of the stay, and later the stay was revoked and the sentence executed, the
offender would be confined for 16 months rather than 12. By awarding jail credit for time spent
in custody as a condition of a stay of imposition or execution, proportionality is maintained.




Credit for time spent in custody as a condition of a stay of imposition or stay of execution is
limited to time spent in jails, workhouses, and regional correctional facilities. Credit should not
be extended for time spent in residential treatment facilities or on electronic monitoring as a
condition of a stay of imposition or stay of execution.

I11.C.05. In computing jail time credit, each day or portion of a day in jail should be counted as
one full day of credit. For example, a defendant who spends part of a day in confinement on
the day of arrest and part of a day in confinement on the day of release should receive a full day
of credit for each day. Jail credit for time spent in confinement under the conditions of Huber
Law (Minn. Stat. 8 631.425) should be awarded at the rate of one day for each day served.

.C.63 06. In order to ensure that offenders are not penalized for inability to post bond,
credit for time in custody shall be computed by the Commissioner of Corrections and subtracted
from the specified minimum term of imprisonment. If there is any remaining jail credit left over,
it should be subtracted from the specified maximum period of supervised release. For
offenders sentenced for offenses committed before August 1, 1993, credit for time in custody
shall be computed by the Commissioner of Corrections after projected good time is subtracted
from the executed sentence.

Commission policy is that sentencing should be neutral with respect to the economic status of
felons. When credit for time spent in custody is immediately deducted from the total sentence,
the incongruous result is that |nd|V|duaIs who cannot post bond are conflned Ionger than those
who post bond.

OTHER ADOPTED MODIFICATIONS - EFFECTIVE AUGUST 1, 1999,

AFTER REVIEW BY THE 1999 LEGISLATURE

None at this time.
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