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I. Summary Information on Minnesota Sentencing Guidelines Commission

The nine member Minnesota Sentencwi-ng Guidelines Commission was ereated by
the Legislature in 1978 and embarked upon its second four year term in July, 1982.
That point marks a junétt_xre both in Commission membership and Commission
functions.

Four new members were appointed to the Commission including Dan Cain,
citizen member; Sheriff James Trudeau, representing law enforcement; Justice Glenn
Kelley, representing the Supreme Court; and Orville Pung, Commissioner of
Corrections. Members of the Commission who were reappointed include Stephen
Rathke, Crow Wing County Attorney; Bill Falvey, Ramsey County Public Defender;
Distriet Court Judge O. Russell Olson, Olmsted County; District Court Judge David
Marsden, Ramsey County; and Barbara Andrus, citizen member. The addition of the
law enforcement position on the Commission in July 1982 coincided with the deletion
of the Minnesota Corrections (parole) Board position, maintaining a nine member
Commission. A probation or parole officer will be added to the membership of the
Sentenecing Guidelines Commission in January 1983, resulting in a ten member
Commission. Stephen Rathke, Crow Wing County Attorney, became the chairman of
the Commission in August 1982.

Commission functions during the second term are changed significantly from the
first term. The primary functions performed during the first four years of the
Commission were the development and implementation of the Sentencing Guidelines.
The Guidelines have been thoroughly implemented and their application has become
routine in felony sentencing. The successful implementation coupled with budget cuts
resulted in the reduction of Commission staff by approximately half in May 1982, from
six and one half positions to three and one half positions. The current annual state
appropriation is approximately $150,000, reduced from a budget of approximately

$270,000 in fiscal year 1982. Commission funetions that remain include:

A. To monitor senteneing practices
B.  To evaluate the impact of the Sentencing Guidelines

C. To modify the Sentencing Guidelines



A.  Monitor Sentencing Practices

The Commission monitors approximately 6,000 cases sentenced annually under
the Guidelines. Information on the conviction offense, criminal history score,
presumptive sentence, and actual sentence imposed is obtained for each case. In
addition, the offender's race, gender, age, and county of commitment is recorded for
each case. The data base allows the Commission to 1) determine the extent of
departures from the Guidelines; 2) estimate prison population projections based on
current sentencing practices, and estimate prison population impacts of proposed
revisions to the Guidelines; and 3) identify problem areas that arise with respect to the
Guidelines, such as inaccurate computation of eriminal history scores, and problem
areas that arise with respect to sentencing praetices such as sentencing without regard

to mandatory minimum sentences.

B. Evaluate Guide]ines’ Impact

The monitoring data suppert a second Commission funetion, which is to evaluate
- the impact of the Senteneing Guidelines on sentencing practices, court processing of
cases (e.g., the incidence of trials and sentence appeals), and the impaet of the
Sentencing Guidelines onrcorrections. The issues addressed in the evaluation include
whether uniformity and proportionality in sentencing has been increased under the
Guidelines, and whether sentencing is neutral with respect to social factors such as
gender, race, and economic status.

The monitoring data are necessary but not sufficient to address those concerns.
Additional data regarding the alleged circumstances of the offense, plea negotiation
practices, and social history of the offender are necessary to adequately judge the
impact of the Guidelines on sentencing practices, and this information must be
collected manually from case files. As a result of the Wideiy perceived national
significance of the bresumptive sentencing system established in Minnesota, we have
been able to obtain outside funding to aid the evaluation effort. The National Institute
of Corrections awarded $60,000 to the Commission in 1981 for the first years'
evaluation of the Sentencing Guidelines. The John D. and Catherine T. MacArthur
Foundation supplemented the evaluation with a $25,000° award. The Preliminary

Report on the Development and Impaet of the Minnesota Sentencmc Guidelines

published July 1982, summarizes the impact of the Guidelines on Sentenecing practices
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during the first year of Guidelines operation. Briefly, the findings include the
following:

® Sentencing practices have sﬁbstaritially conformed té) the articulated
sentenecing policy. There has been a 73% increase in imprisonment of
offenders convicted of high severity crimes with low eriminal histories.
There has been a 72% reduction in imprisonment for offenders convicted of

low severity crimes with moderate to high eriminal histories.

e Disparity in sentencing has decreased under the Sentencing Guidelines.
The reduction in disparity is indicated by increased sentence uniformity
and proportionality. Sentences are more uniform in terms of who goes to
prison and in how long imprisoned offenders serve. Sentences are more
proportional in that offenders convicted of more serious offenses receive

more severe sanctions than prior to the Sentencing Guidelines.

© Minority offenders receive somewhat more severe sanctions than White
offenders, controlling for severity level and criminal history score. An
independent assessment of substantial and compelling eirecumstances
suggest that offenses committed by minority offenders deserve aggravation
somewhat more frequently than those committed by White offenders.
However, the data are not adequate to precisely determine the extent of

justifiable differences and the extent of racial bias.

© Prison populations remained within state correctional ecapacity during 1980

and 1981. Commitments were close to the level projected.

e A review of indeterminate cases by the Minnesota Corrections Board for
consisteney with the Sentencing Guidelines resulted in adjusting the release
date of 95 inmates. Approximately 250 indeterminate cases have been

resentenced by district eourts under post conviction remedy.

] The overall rate of trials has not increased since the Sentencing Guidelines
were implemented. Processing time between conviction and sentencing
changed very little following implementation of the Guidelines. Less than

1% of presumptive sentences have been appealed.
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] Case law on sentencing has reinforced the principles that alieged but
unproven criminal behavior should not be used in sentencing offenders and
that sentence durations should be proportional to the seriousness of the

offense of conviction and offender s eriminal history score.

In October 1982, the John D. and Catherine T. MacArthur Foundation awarded
the Commission an additional $65,500 to replicate the initial evaluation for the second
year of Guidelines' operation. The Commission is currently conducting that study,
which will be expanded to foeus extensively on charging and plea negotiation
practices. The evaluation report will be cc;mpleted in August 1983.

C. Modification of the Guidelines

The third Commission funetion is to modify and improve the Sentencing
Guidelines. The Commission has modified the Guidelines on four occasions since the
Guidelines went into effect on May 1, 1980.

The first set of revisions, which essentially corrected errors and inadvertent

omissions in the initial Guidelines, became effective on October 30, 1980.

A more substantive set of modifications were implemented on August 1, 1981.
That set of revisions were to 1) add an aggravating factor for major controlled
substance offenses; 2) change the dispositional line on the Sentencing Guidelines grid
to presume imprisonment for severity level one offenses with eriminal history score of
six or more; 3) increase the severity level for burglary with a weapon or assault from
severity level six to éeverity level seven; and 4) incorporate new offenses suech as
Intrafamilial Sexual Abuse, Fleeing a Peace Officer, Precious Metal Dealers, and

Receiving Stolen Goods into the Sentencing Guidelines severity levels.

The Guidelines were further revised effective December 9, 1981 to 1) inelude
current multiple conviction offenses in the computation of criminal history scores; and
2) subtract jail credit for time spent in custody between arrest and sentencmg from

the term of imprisonment instead of the sentence.

The most recent revisions to the Guidelines were effective August 1, 1982, and

involved the incorporation of new felony offenses, such as Computer Damage and
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Computer Theft offenses and Sale of Simulated Controlled Substance into the severity
reference table. The severity level for Sale of Cocaine was inereased from severity
level three to four.

At & minimum, annual modifications of the Guidelines effective on August 1 of
each year will continue to be done in order to incorporate statutory revisions into the
Guidelines. The Guidelines will be modified as frequently and extensively as deemed

necessary to maintain a proportional and rational sentencing system.

II. Resolutions of the House of Representatives Committee on Criminal Justice

The House Committee on Criminal Justice passed a resolution in the 1982 session
that recommended a series of modifications fo the Sentencing Guidelines. The
Sentencing Guidelines Commission was instructed to report to the House Criminal
Justice Committee during the 1983 session regarding deliberations on the recommend-

ed modifications. The recommendations to the Commission were to:

A. Increase the severity level of certain drug offenses.

B.  Increase the severity level of certain burglary offenses.

C. Establish the same severity level for eriminal sexual conduct against
children under 16 as criminal sexual conduct against mentally defective,
mentally incapacitate d, or physically helpless adults.

D.  Study the feasibility of juvenile guidelines.

‘a

Investigate the reasons for disparity in departure rates between the races.

F. Establish a grid for offenders for whom imprisonment is presumptively
. improper that would show presumptive durations of probation and that
would show whether incarceration in a loeal correctional facility is proper

as a condition of probation.

In addition, the Commission was instructed to study data collected by the
Supreme Court State Judieial Information Systern on erimes against the person where

the vietim and defendant are related, and to report those findings in the 1584 session.



A. Drug Offense Rankings

The House Committee on Criminal Justice recommendations regard-
ing drugs contained two components: 1) that sale of cocaine be ranked at
least as high as severity level four rather than severity level three; and 2)
that sale of heroin, PCP, or hallucinogens be ranked at severity level seven
rather than severity level six.

The Sentencing Guidelines Commission studied the drug offense rankings over a
period of several months. Extensive testimony was obtained from drug enforcement
officers with the Bureau of Criminal Apprehension, pharmacologists from the

University of Minnesota, various county attorneys and public defenders, and eitizens.

The ideas that emerged from the testimony suggested that it is the manner in
which a drug is used, in addition to the nature of the drug itself, that indiecates its
seriousness. The manner of use is related to availability of a drug which varies
significantly over time. As a result, the ranking of a drug's seriousness is not likely to
be stable over time.

Cocaine provides a case in point. As recently as four years ago, cocaine was
used relatively infrequently, i.e., it was the drug of choice for relatively few people,
and those who used it tended to use it sparingly. Since that time, the manner in which
cocaine is used has changed dramatically. It is available in larger quantities and is
subject to widespread and heavy abuse. On the other hand, testimony indicated that
heroin abuse has decreased significantly and is currently not a problem of major
proportions. Some testimony suggested that abuse of PCP and other hallucinogens has

more serious psychological and behavioral consequences than abuse of heroin.

1)  Ranking of Cocaine: The Sentencing Guidelines Commission determined that

changes in patterns of cocaine use since the original ranking, indicated an increase in

the seriousness of selling cocaine. Consequently, the Sentencing Guidelines

Commission increased the severity level from three to four for sale of cocaine

effective for erimes committed on or after August 1, 1982. Some sentiment has been

expressed within the Commission to further increase the severity level of selling

cocaine, to make it commensurate with the sale of heroin, PCP, and hallucinogens.
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2)  Ranking of Heroin, PCP, or Hallucinogens Sale: The Commission reviewed the

severity level ranking for sale of heroin, PCP, and hallucinogens and concluded that

the penalty structure provided at severity level six was appropriate for the typical

drug sale offense. The Commission considered several factors in their deliberations

- including: a) the nature of the typical drug sale; b) major drug offenders; and c)
repetitive drug offenders.

a) Typical Drug Sale Offense: The vast majority of offenders convicted of

sale of heroin, PCP, or hallucinogens have eriminal history scores of zero. The typical
dealing engaged in by this type of offender is selling a small quantity of drugs to an
acquaintance in order to help support his own habit. The quantities of drugs, area of
distribution, and sophistication of this type of drug offender are very limited. The
typical penalty for this type of offense both before and after the Sentencing
Guidelines, is a stayed felony sentence with the option of incarceration in a local jail
or workhouse at the discretion of the court. The. Sentencing Guidelines Commission
believes that a stayed sentence with up to a year in a jail or workhouse, plus other
conditions that may be imposed by the court, is a commensurate sanction for the first
time "user-seller" drug offense, and that the limited prison beds should be reserved for

more violent and predatory offenses.

b)  Major Drug Dealers: The offense of selling drugs, when the ecriminal

history score is zero, generally, but not always, fits the pattern deseribed above.
Occasionally, the offense is a major drug offense, involving large quantities of drugs,
distributed over a wide geographical area, and involving a high level 6f sophistication.
The Commission developed a' major drug offense aggravating factor in order to
differentiate the common ”ﬁser—seller" from the infrequent major dealer. The
aggravating factor regarding drugs became effective for crimes committed on or after

August 1, 1981, and contains the following language:

(5I)‘ The offense was a major controlled substance offense, identified as an
offense or series of offenses related to trafficking in controlled substances
under circumstances more onerous than the usual offense. The presence of
two or more of the circumstances listed below are aggravating factors with
respect to the offense:

(a) the offense involved at least three separate transactions wherein
controlled substances were sold, transferred, or possessed with intent

to do so; or
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(b) the offense involved an attempted or actual sale or transfer of
controlled substances in quantities substantially larger than for
personal use; or

(e) the offense involved the manufacture of controlled substances for use
by other parties; or

(d)  the offender knowingly possessed a firearm during the commission of
the offense; or

(e) the circumstances of the offense reveal the offender to have
occupied a high position in the drug distribution hierarchy; or

(f)  the offense involved a high degree of sophistication or planning or
occurred over a lengthy period of time or involved a broad geographic
area of disbursement; or

(g) the offender used his or her position or status to facilitate the
commission of the offense, including positions of trust, confidence or
fiduciary relationships (e.g., pharmacist, physician or other medical
professional).

CItis expected that the court will depart from the presumptive sentence and aggravate
the sentence when a major drug offense is encountered in order to maintain

proportionality of sanetions with the seriousness of the offense.

c)  Repetitive Drug Offender: The majority of felony offenders, ineluding

drug offenders, are never convieted of a second felony offense; and those that are
convicted of subsequent felony offenses tend to be "generalists" in crime rather than
"specialists." It is unlikely, for example, that an offender who ecurrently stands
convicted of selling drugs and who has a eriminal history score of one or two, will have
a prior conviction for selling drugs. However, the Commission believes that a harsher
penalty for offenders who sell drugs subsequent to a prior sentence for selling drugs is
appropriate and serves to differentiate speecialists in drug dealing from other offenders

convicted of a drug offense.

When the Guidelines were initially developed, the Commission had assumed that
imprisonment was mandatory (and therefore presumptive) for second and subsequent
offenses involving sale of drugs, under 152.15 subd. 1 clauses (1) and (2). The Supreme
Court opinion in State v. Childers, 309 N.W.2d 37 (Minn. 1981) ruled that the seecond

and subsequent sentencing law for sale of drugs was somewhat ambiguous, and

therefore, mandatory imprisonment under that statute was not required. The
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Commission believes that clarification of the mandatory minimum for seeond and
subsequent sale of drug offenses would provide an appropriate sanction for repetitive
drug offenders. Such -clarification would provide the most efficient sentencing
solution for repetitive drug offenders.

It should be noted, that the second and subsequent provision applies to most drug
sale offenses including sale of cocaine and marijuana as well as heroin, PCP, and
hallucinogens. It is recommended that the application of second and subsequent
provisions be clarified to be situations in which a sentence for a drug sale offense was
imposed before the commission of the second or subsequent offense. Suggested
language for 152.15, subd. 1(1), subd. 1(2), and subd. 1la is as follows:

Subdivision 1. Any person who violates section 152.09, subdivision 1, clause

(1) with respect to:

(1) A controlled substance elassified in Schedule I or I which is a
narcotie drug, is guilty of a erime and upon conviction may be imprisoned
for not more than 15 years or fined not more than $25,000, or both for a
first violation, and for a second or subsequent violation, upon conviction,
shall be imprisoned for not less than one year and one day nor more than 30

years or fined not more than $50,000, or both;

(2) Any other controlled substance classified in Schedule I, II, or I, is
guilty of a crime and upon convietion may be imprisoned for not more than
five years, fined not more than $15,000, or both for a first violation, and
for a second or subsequent violation, upon conviction, shall be imprisoned
for not less than one year and one day nor more than ten years or fined not
more than $30,000, or both;

Subd. la. No Early Release. Any person convieted of a second and

subsequent violation as required by this section shall not be eligible for

probation, parole, discharge, or supervised release until that person shall

have served the full mandatory minimum term of imprisonment as provided

by law, notwithstanding the provisions of sections 242.19, 243.05, 244.04,

609.12, and 609.135. For the purposes of this section, a violation is
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considered a second or subsequent violation if, prior to the commission of the second

or_subsequent violation, -the actor has been at any time adjudicated guilty under

section 152.15 or under any similar statute of the United States or this or any other

state.

Summary of Drug Offense Rankings

The Sentencing Guidelines Commission agrees that changes in
patterns of cocaine use since the original ranking supports an increase in
severity ranking from level three to level four.

The Commission believes that the sanctions contained at severity
level six are appropriate and proportional for the typical offense of selling
heroin, PCP, and other hallucinogens. The typical offense involves a "user-
seller" dealing drugs with his friends or acquaintances. The major drug
offense factor for aggravating sentences would appear to be the most
appropriate mechanism for dealing with the uncommon case that involves
major drug dealing.‘ The most efficient mechanism for addressing
sentences for the repetitive drug dealer would appear to be a mandatory
minimum sentence for second and subsequent convictions for sale of drugs.
Consequently, the Commission believes that severity level six is the
appropriate ranking for the usual case of sale of heroin, PCP, and
hallucinogens, and that sentences for the uncommon major drug offenses
and repetitive drug offenses can be addressed with the major drug offense
aggravating factor, and with a clarified second and subsequent mandatory

minimum sentence for sale of drugs.

B.  Burglary Offense Rankings

The House of Representatives Committee on Criminal Justice strong-
ly recommended that the burglary offenses ranked at severity level four be
moved to severity level five because the current ranking is not propor-

tionate to the seriousness of those offenses.

The Commission agrees that the eurrent ranking of burglary is nonproportional to

the seriousness of these offenses. The problem is particularly acute in regard to
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burglaries of unoccupied residences which generally fall within 609.58 subd. 2(3).
That clause as currently defined includes, without differentiation, both nonresidential
burglaries (e.g., burglargr of a Warehouse, unattached garage, or other building) and
unoccupied residential burglaries as felony offenses with a five year statutory
maximum sentence. There appears to be virtual unanimity in the belief that burglary
of a residence is a more serious offense than burglary of a nonresidence such as a
warehouse, gas station, or garage, and that the two types of offenses should be ranked

at different levels in order to reflect the difference in seriousness.

After extensive study, the Commission concluded that proportionality in

sanctions for burglary offenses could only be achieved with a revised burglary statute.

The Commission drafted a revised burglary statute which is appendixed to this report
for the Committee's consideration. This section discusses: 1) a summary of the
proposed statute; 2) assignment of severity levels for the proposed statute; 3)

repetitive burglary offenses; and 4) impact of proposed changes on prison populations.

- 1)  Summary of Proposed Burglary Statute: The proposed burglary statute defines

four degrees of burglary that more accurately refleet the varying seriousness of
burglary offenses. Burglary in the first degree would include burglary with a
dangerous weapon or assault, or burglary of an occupied dwelling (maximum 20 years,
$20,000). Burglary in the second degree would include burglary of a permanent
dwelling, or burglary of a banking business (maximum 10 years, $10,000). Burglary in
the third degree includes nonresidential felony burglaries, (maximum five years,
$5,000). Burglary in the fourth degree would include gross‘misdemeanor burglaries,
i.e., burglary with intent to commit a misdemeanor other than to steal (maximum one
year, $1,000). |

The major difference between the proposed burglary statute and the current
statute is that increased seriousness is accorded to burglary of a permanent dwelling.
Another difference is that permanent dwellings are differentiated from unocccupied
seasonal dwellings to distinguish between burglary of a person's home and a "eabin
kick-in" of an unoccupied seasonal dwelling. Like the other differentiations made in
the proposed burglary statute, distinguishing between a person's home and an un-
occupied seasonal dwelling serves the cause of proportionality in sentencing. The
Commission believes that the psychological trauma to the vietim, the potential for

loss of property that has emotional es well as monetary value, and the potential for
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vietim injury are all greater with permanent dwellings than with seasonal dwellings.
More serious penalties should, therefore, be attached to burglary of a permanent

dwelling.

Another difference between the proposed burglary statute and the current
statute is that burglary with a tool is deleted from the proposed statute. Burglary
with a tool currently carries the most severe statutory maximum sentence there is for
burglary, that is $20,000 and/or 20 years. Burglary with a tool was intended for
differentiating the professional from the amateur burglar, and the severe statutory
maximum sentence was viewed as commensurate with the seriousness of the offense.
However, burglary with a tool has not served to differentiate the professional burglar
from the amateur burglar in practice. The difficulty arises from the ambiguity of the
concept "tool", which ean range from a serewdriver to a sophisticated set of entry
devises. Commensurability is not served when a charge ecarrying the most severe
penalty can be brought-against the least serious and most serious burglary offenders at
the discretion of the prosecutor. Since burglary with a tool does not serve the purpose
of proportionality and leads to disparity through différent charging practices, the
Commission believes that burglary with a tool should be omitted from the burglary
statute.

2)  Assignment of Severity Levels for Proposed Burglary Statute:  Should this pro-

posed burglary statute, or one similar to it, be enacted, the Commission's intention is
to assign severity levels as follows:

1st Degree Burglary with a dangerous weapon - remain at severity

level seven.

1st Degree Burglary with an assault - remain at severity level seven.

1st Degree Burglary of an occupied dwelling - remain at severity
level six.

2nd Degree Burglary of a permanent dwelling - change from severity

level four to five.

2nd Degree Burglary of a banking business - change from severity

level four to five.

3rd Degree Burglary of other buildings - remain at severity level four.
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Tiie proposed changes in severity levels for burglary of a permanent dwelling,
and burglary of a banking establishment would result in increased sanctions for
residential burglaries and would result in greater proportionality in sanctions. for

residential and nonresidential burglaries.

3)  Repetitive Burglary Offenders: Another concern that has been expressed repeat-

edly with respect to burglary is that convictions for several burglary offenses can
oceur befor'e imprisonment is the presumptive sentence. Many of the statements
regarding that point are inaccurrate in that 1) the Guidelines presume imprisonment
whenever a weapon is possessed or an assault occurs; and 2) the eriminal history score
and number of prior felonies are not synonymous. In fact, there are virtually no cases
in which there are three prior sentences for burglary prior to a presumptive sentence
of imprisonment, and very few in which there are two prior sentences for burglary
prior to a presumptive imprisonment sentence.

Misstatements notwithstanding, the Commission believes that proportionality
would be served by imposing presumptive imprisonment when the current offense is
burglary of an occupied dw'elling (a severity level six offense) and there was a previous
adjudication of guilt for a felony burglary that was imposed before the current offense
occurred. Although this policy change would affect relatively few cases, it does

address an issue that has been a consistent souree of misunderstanding and eriticism.

4) Impact of Proposed Changes on Prison Populations: The statutory and Guidelines
éhanges proposed by the Commission regarding burélary would enhance proportionality
of sentences. However, increasing the severity of sanetions for residential burglars
has attendant correctional costs. Without compensating reductions in sanctions, the
proposal is unfeasible because the capacity of state correctional facilities would be
exceeded. The Commission proposes a limited revision to durations in the Sentencing
Guidelines Grid, primarily at severity levels five and six, to compensate for the
increase in prison populations that would result from increased sanctions for
residential burglaries. The revised durations shown in Figure 1 would maintain the
proportionality in sentencing that exists with eurrent durations shown in Figure 2. The
significant increase in durations that currently occurs between severity levels four and
five would be decreased and the significant inerease in durations would occur between
severity levels six and seven.
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FIGURE 1: Duration Modifieation
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FIGURE 2: Sentencing Guidelines Grid

Presumptive Sentence Lengths in Months

- Italicized numbers within the grid denote the range within which a judge may sentence

without the sentence being deemed a departure.
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Ist Degree Murder is excluded from the guidelines by law and continues-to have a mandatory

life sentence
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Summary of Commission Proposal for Burglary

The Corﬁmission ag:lr-ees that the cwrent ranking of burglary is
nonproportional to the seriousness of these offenses. After extensive
study, the Commission concluded that proportionality in sanctions for
burglary offenses could only be achieved with a revised burglary statute.
The Commission has drafted a proposed burglary statute that captures
various distinctions, the most importaent of which is to distinquish
residential from nonresidential burglaries. Increased sanctions for
residential bw‘gl:aries is proposed and presumptive imprisonment is pro-
posed for burglary of an occupiéd dwelling if the offender had a prior
felony sentence for burglary. Increasing the severity of sanctions for
residential burglaries has attendant correctional costs. Without compen-
sating reductions in sanctions, the proposal is unfeasible because the
capacity of state correctional facilities would be exceeded. The
Commission proposes a limited revision to durations in the Sentencing
Guidelines Grid, primarily at severity levels five and six, to compensate for
the increase in prison populations that would result from increased
sanctions for residential burglaries. |

C. Criminal Sexual Conduet

The House of Representatives Cemmittee on Criminal Justice
recommended that the Commission similarly rank 609.344(b), which is third
degree criminal sexual conduct against a child aged 13 to 16, and
609.344(d), which is third degree criminal sexual conduct against mentally
defective, mentally incapacitated, or physically helpless victims. It was
also recommended that a similar correspondence be obtained between
fourth degree criminal sexual conduct victims aged 13 to 16 (609.345(b))
and fourth degree criminal sexual conduct victims who are mentally
defective, mentally incapacitated, or physically helpless (609.345(d)).

The Commission feels that proportionality in offense seriousness is better

captured with the current ranking than with a revised ranking. Criminal sexual

conduet in the third degree, clauses (b), (e¢), and (d) are defined and ranked as follows:
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6C€2.344 Criminal Sexual Conduct in the Third Degree.

A person is guilty of eriminal sexual conduet in the third degree and
may be sentenced to imprisonment for not more than ten years, if he
engages in sexual penetration with another person and any of’ tﬁe following

circumstances exists:

Severity Level 5 '(b)' The complainant is at least 13 but less than 16

! years of age and the actor is more than 24 months
' older than the ecomplainant. In any sueh case it shall
be an affirmative defense, which must be proved by
a preponderance of the evidence, that the actor
believes the complainant to be 16 years of age or
older. If the actor in such a case is no more than 48
months but more than 24 months older than the
complainant, he may be sentenced to imprisonment
for not more than five years. Consent by the

complainant is not a defense; or

Severity Level 7 (e) The actor uses foree or coercion to accomplish

the penetration; or

Severity Level 7 (d) The actor knows or has reason to know that the
complainant is mentally defective, mentally in-
capacitated, or physieahy helpless.

The acts defined in clauses (b), (e), and (d) are not mutually exclusive, but rather
accumulate in their effect. Sexual penetration with force accomplished against a 15
year old, mentally defective child would violate all three clauses, the most serious of
which would be ranked at severity level seven. Penetration of a child 13 to 16 with
foree or coercion would violate clauses b and ¢, the most serious of which would be
ranked at severity level seven. There is only one situation in which sexual abuse of a
child 13 to 16 would be ranked at a lower severity level than sexual abuse of a
mentally defective, mentally incapacitated, or physically helpless victim--that is if no

force or coercion was used to accomplish the sexual abuse of the child.
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Under the current ranking it is a more serious offense to sexually abuse a

mentally defective child than a normal, noncoerced child. It is also currently a more

serious offense to sevxually abuse a 13 to 16 year old child using force or coercion, than

to sexually abuse a 13 to 16 year old child without the use of force or coercion. The

Commission believes that these distinctions should be maintained. Furthermore, the

Commission believes that the principle of proportionality is not violated by ranking

sexual abuse of adult mentally defective, incapacitated, or physically helpless adults

at a slightly higher level than sexual abuse of a normal, noncoerced 13 to 16 year old

child.

Summary Regarding Criminal Sexual Conduct

The Commission feels that proportionality in offense seriousness is
better captured with the current ranking than with a revised ranking. The
acts defined in criminal sexual conduct are not mutually exclusive but
rather accumulate in their effect. Currently, it is more serious to sexually
abuse a 13 to 16 year old mentally defective child using force, than it is to
sexually abuse a normal 13 to 16 year old child without the use of force or
coercion. The Commission believes that these distinctions should be
maintained. '

Feasibility of Juvenile Cuidelines

The House Committee on Criminal Justice recommended that the
Sentencing Guidelines Commission assist the Committee in: 1) studying
the juvenile dispositional guidelines prepared by Correctional Service of
Minnesota (recently renumed Minnesota Citizens Council on Crime and
Justice); 2) studying the juvenile dispositional standards of the Washington
Department of Social and Health Service; 3) studying other information on
juvenile dispositional guidelines; and 4) reporting to the House Committee
on Criminal Justice on the results of the studies, and recommend whether
or not adoption of juvenile dispositional guidelines would be feasible in this

state.

The Sentencing Guidelines Commission was unable to study the impaect of

juvenile guidelines and standards due to lack of resources (time and staff).

The
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Commission's priorities during 1982 were to examine the impact of the Minnesota
Sentencing Guidelines and to modify the Sentencing Guidelines. As noted earlier, the
staff was reduced by almost half in May 1982 and the Commiésion underwent
- significant changes in membership in the middle of the year. There was not sufficient
time for the study of juvenile justice, an area in whieh the Commission is in-

experienced.

Furthermore, there are other groups that have invested a substantial amount of
time and energy to the study of juvenile dispositions. The Supreme Court, after
extensive study, adopted comprehensive Juvenile Court Rules that will go into effect
May 1, 1983. The Rules define specific procedures for the Juvenile Court in imposing
dispositions. Procedural uniformity in juvenile courts is likely to have a significant
affect on dispositional practices. Substantive changes in the juvenile court should be

delayed until after the Juvenile Court Rules are thoroughly implemented.

Although the Sentencing Guidelines Commission was unable to study prior efforts
at ‘developing guidelines and standards for juveniles, there are features inherent in
guidelines systems and features associated with juvenile justice that appear to lack
compatability. TFor example, the Sentencing Guidelines that were developed for
felonies in the state have several characteristics, all of which contribute to a more
rational, proportional, and uniform sentencing system for adults. Three essential

characteristics of Sentencing Guidelines for adult felons are as follows:

® First, the Sentencing Guidelines address whether imprisonment is appro-

priate and the duration of imprisonment that is appropriate.

° Second, the primary sentencing goal embodied in the Sentencing Guidelines
is retribution based on the culpability of the offender for the offense of
conviction.

© Third, the Sentencing Guidelines stress uniformity in sentenecing, after the
seriousness of the offense and eriminal history score of the offender are
taken into account. The Sentencing Guidelines encourage uniformity by

providing:
- narrow ranges within which judges may sentence without departing;

- a high standard for departure, i.e., substantial and compelling

circumstances; and
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- a nonexclusive list of aggravating and mitigating circumstances that
are specific in nature (i.e., apply to a small number of cases) rather

than general in nature (i.e., apply to many cases).

These characteristies are probably pre-requisite fbr a guidelines system which
will effectively increase uniformity in sentencing. The application of these character-
istics to the area of juvenile dispositions is problematie. Incarceration is an infrequent
disposition for juveniles, and incarceration is the sanction most suitable to address
with guidelines, because durations of confinement are easily measured (days, months,
or years) and equivalency of sanctions is not a problem as it is with other sanetions
(e.g., is 40 hours of community work service equivalent to $150 in restitutution or

three months of weekly chemical dependency meetings?).

The dominant sentencing goal in the juvenile system has long been rehabilitation
which stresses individual characteristics. Sentences based on rehabilitation are
designed as an intervention strategy for the individual, rather than as punishment
based on the offender's culpability. Guidelines require emphasis on common charac-
teristics, not individual characteristics. While the sentencing goals for juveniles have
undergone some changes, with retribution becoming more important in juvenile
dispositions than previously, considerably greater change in purpose would be

necessary to support a dispositional guidelines system.
Sﬁmmary Regarding Guidelines for Juveniles

The Sentencing Guidelines Commission lacked the resources to study the
issue of dispositional guidelines for juveniles. However, there are features
inherent in guidelines systems and features associated with juvenile justice
that lack compatability. Guidelines systems are most effective if they
focus on the disposition of incarceration, base sanctions on retribution, and
stress common characteristics in sentencing. In the juvenile area incarcer-
ation is an infrequent disposition, sanctions tend to be based on rehabili-
tation rather than retribution, and individual characteristics are stressed in
determining dispositions. Changes in the juvenile area would be necessary

to support a dispositional guidelines system.
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E. Racial Disparity in Sentencing

The Committee on Criminal Justice strongly recommended that the
Sentencing Guidelines Comimission investigate the reasons for the
differences in departure rates from the Sentencing Guidelines presumptive
sentences between the races.

The initial analysis of séntencing practices under Sentencing Guidelines revealed
that rates of departure were significantly higher for minority offenders than for White
offenders. For example, the dispositional departure rate for White offenders is 5.2%,
for Blacks 9.6%, and for Native Americans 12.4%. State imprisonment was imposed
when the presumptive sentence was a stay in 2.6% of cases involving Whites, 4.9% of
cases involving Blacks, and 7.5% of cases involving Native Americans. Less severe
dispositions than the Guidelines recommended were given in 2.7% of cases involving
White offenders, 4.7% of cases involving Black offenders, and 4.9% of cases involving
Native Americans.

The Commission extensively examined the differences in departure rates and
severity of sanctions between minority offenders and White offenders. The
Commission found that some, but not all, of the differences, could be explained by
factors other than race, such as the types of offenses committed by minorities and
Whites, the region of the state in which minorities reside, and employment factors.
Some of the differences in sanctions between White and minority offenders serve the
goal of proportionality in sentencing; however, some of the differences appear to be
disparity in sentencing, i.e., based on inappropriate faectors such as region or employ-
ment status. A summary of the findings are presented below. A somewhat more

detailed discussion is contained in the Preliminary Report on the Development and

Impact of the Minnesota Senteneing Guidelines (July, 1982).

4

1. Seriousness of Offense: The distribution of offenses across the Sentencing

Guidelines grid varies significantly between minority and White offenders. A greater
proportion of minority offenders are convicted of serious person erimes, i.e., offenses
below the dispositional line, than are White offenders. To some extent the differences
in departure rates among racial groups can be accounted for in terms of the groups'
different distribution across the Sentencing Guidelines grid. Departure rates tend tc

be lower in the upper left area of the grid where there are proportionally more White
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offenders. Departure rates 