MY MINNEesSOTA

SENTENCING GUIDELINES COMMISSION

Notice of Public Hearing

Proposed Amendments to the Minnesota Sentencing
Guidelines and Commentary

Date of notice: November 15, 2021
Date of hearing: December 16, 2021

The Minnesota Sentencing Guidelines Commission will hold a public hearing on Thursday,
December 16, 2021, at 1:00 p.m., in the Minnesota State Capitol Building, Room G-3, 75 Rev. Dr.
Martin Luther King, Jr. Blvd., Saint Paul, Minnesota 55155, to consider a proposal to amend the
Minnesota Sentencing Guidelines and Commentary. A remote-participation option will be available:
Members of the public may monitor and participate in the hearing remotely, and some Commission
members may participate by interactive technology. Refer to the Commission’s web site
(mn.gov/sentencing-guidelines) for information on how to attend the public hearing remotely.

All interested persons are encouraged to participate and offer comments. Persons wishing to testify
may register in advance; registration instructions will be posted on the Commission’s web site. If
you require special accommodations to attend the public hearing, please contact the Minnesota
Sentencing Guidelines Commission (MSGC) staff as soon as possible. The Commission will hold the
record open for five calendar days after the public hearing to accept written comment.

Modifications are subject to final adoption by the Commission at its meeting on January 13, 2022.
Meeting information will be posted on the Commission’s web site. If adopted, modifications will be
effective on August 1, 2022, unless the Legislature by law provides otherwise.

This notice, which is available in alternative formats upon request, was posted on the MSGC web
site on November 15, 2021.

Proposed Modifications

The Commission proposes to amend sections 2.B and 8 of the 2021 Minnesota Sentencing
Guidelines and Commentary, as well as Comment 2.A.01, as set forth below. The proposed changes
include the repeal of section 2.B.2 (Custody Status at the Time of the Offense); conforming changes
in sections 2.B (Criminal History) and 8 (Severe Violent Offense List); conforming and clarifying
changes in section 2.B.6 (Felony Enhancement Due to Prior Misdemeanor or Gross Misdemeanor
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Convictions); and a conforming change in Comment 2.A.01. The specified effective date of all
proposed modifications is August 1, 2022.

Proposed modifications to 2021 Minn. Sentencing Guidelines §§ 2.B & 8 and Comment 2.A.01:

Minnesota Sentencing Guidelines and Commentary

* k% %
2. Determining Presumptive Sentences
* % %
A. Offense Severity
* % %

Comment
2.A.01. The date of the offense is important because the offender’s age at the time of the offense

will determine whether the juvenile record is considered, and the date of the offense might

determine whether-acustody-status-peint-sheuld-be-given-and the order of sentencing with

multiple convictions.

* k%

B. Criminal History

The horizontal axis on the Sentencing Guidelines Grids is the criminal history score. An

offender’s criminal history score is the sum of points from eligible:

e prior felonies;
e prior misdemeanors and gross misdemeanors; and

e prior juvenile adjudications.
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2. Custody Statusatthe Fime of the Offense. [Repealed, Aug. 1, 2022]
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* k%

6. Felony Enhancement Due to Prior Misdemeaneor-or-Gross-Misdemeaner Convictions.

a.

Enhanced-Felonies: Counting Prior Offenses Used to Enhance Current Offense.
When the current offense is a felony solely because the-effenderhas of one or

more previous eenvictions-for misdemeanor and or gross misdemeanor effenses

convictions, the prior misdemeanor conviction{s)}-on-thetargeted-misdemeanor
list-provided-in-Minn—Stat§299C10subd—He) or gross misdemeanor
conviction(s) upon which the enhancement is based may-be-used-in-determining
eustody-statusbut cannot be used in calculating the remaining-compeonents-of

the-offender's criminal history score. A prior felony offense needed to enhance

the current offense to a felony is counted in criminal history as provided in
section 2.B.1 or 2.B.4.

Counting Prior Misdemeanors and Gross Misdemeanors;:Future Felony Not
Needed to Enhance Current Offense. Except as previde provided in paragraph c,

a misdemeanor and or gross misdemeanor effenses-used-te-erhanee conviction
not needed to enhance the current offense mustbe to a felony is used in

calculating the effender's criminal history score en-future-offenses-thatare-not
enhanced-felonies as provided in section 2.B.3. PFrel'—ﬁeLewj—e#enses—useel—feF

Counting Prior Misdemeanors and Gross Misdemeanors; Felony Driving While

Impaired (DWI). If the current offense is a subsequent felony DWI offense and
the-offender-has based on a prior felony DWI effense conviction, the prior felony
DWI must-be is used in eemputing calculating the criminal history score. The

prior misdemeanor and or gross misdemeanor offenses used needed to enhance
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the first prior felony DWI cannot be used in calculating the effender's criminal
history score. Any other misdemeanor or gross misdemeanor DW| effenses-may
be convictions are included in the criminal history score as provided in section
2.B.3.g.

Comment

2.B.601. A number of instances exist in Minnesota law in which misdemeanor or gross
misdemeanor behavior carries a felony penalty as a result of the offender’s prior record. The
Commission decided that in the interest of fairness, a prior misdemeanor or gross misdemeanor
offense that elevated the misdemeanor or gross misdemeanor behavior to a felony should not also
be used in criminal history peints-other-than-custody-status. Only one prior offense should be
excluded from the criminal history score calculation, unless more than one prior was required for
the offense to be elevated to a felony. For example, Assault in the Fifth Degree is a felony if the
offender has two or more convictions for assaultive behavior. In these-casesthe such a case, if two

related priors at the lowest misdemeanor or gross misdemeanor level were needed to enhance the

current offense to a felony, they should be excluded. Similarly, theft crimes of more than $500 but

less than $1,000 are felonies if the offender has at least one previous conviction for an offense
specified in that statute. In these-cases; such a case, if the prior related offense needed to enhance
the current offense to a felony was a gross misdemeanor, it at-the-lowestlevel should be excluded.

8. Severe Violent Offense List

Each of the following is a “severe violent offense” within the meaning of sections2-B2.e-and
section 2.G.14. Attempt or conspiracy is included, as is an equivalent felony from a jurisdiction
other than Minnesota.

* k%
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