OAH 82-1902-35929

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF LABOR AND INDUSTRY

In the Matter of the Appeal of the RECOMMENDATION AND ORDER ON
Administrative Order Issued to BHM MOTION FOR SUMMARY DISPOSITION
Construction LLC and Brian Mullins,

Individually

This matter came before Administrative Law Judge Barbara J. Case pursuant to
the Department of Labor and Industry’s (Department) Motion for Summary Disposition,
filed May 24, 2019. BHM Construction LLC and Brian Mullins (Respondents) did not file
a response to the Department’s motion or request an extension of time. The record
closed on June 10, 2019, the due date for Respondents’ reply.

Corrine Wright-MacLeod, Assistant Attorney General, appears on behalf of the
Department. Brian Mullins appears on his own behalf and on behalf of Respondents,
and without legal counsel.

The Department asserts that it is entitled to summary disposition as a matter of
law because Respondents violated Minnesota statutes and rules related to licensure of
residential building contractors, remodelers, plumbing contracting services and laws
related to building permits. It maintains that no genuinely disputed issues of material
fact exist that require an evidentiary hearing to resolve.

Based on the record, and for the reasons set forth in the accompanying
memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION AND ORDER

1. It is respectfully RECOMMENDED that the Department’s Motion for
Summary Disposition be GRANTED.



2. It is ORDERED that the hearing scheduled to begin on July 30, 2019, and
all prehearing deadlines are CANCELED.

Dated: July 16, 2019 :

BARBARA J. CASE
Administrative Law Judge

NOTICE

Pursuant to Minn. Stat. § 326B.082, subd. 8(c) (2018), this report is a
recommendation, not a final decision. The Commissioner of the Department
(Commissioner) will make a final decision after a review of the record and may adopt,
reject, or modify these Findings of Fact, Conclusions of Law, and Recommendation.
The Commissioner shall not issue a final order until at least five days after the date of
this report. Any person aggrieved by this report may, within those five days, serve
written comments on the report. Parties should contact Commissioner
Nancy J. Leppink, Attention: Jessica Stimac, Director of Legal Services, Minnesota
Department of Labor & Industry, 443 Lafayette Road, St. Paul, MN 55155; telephone
number: 651-284-5177, to ascertain the procedure for filing exceptions or presenting
argument to the Commissioner.

If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this report will constitute the final agency decision under Minn. Stat.
§ 14.62, subd. 2a (2018). The record closes upon the filing of exceptions to the report
and the presentation of argument to the Commissioner, or upon the expiration of the
deadline for doing so. The Commissioner must notify the parties and the Administrative
Law Judge of the date on which the record closes.

Under Minn. Stat. § 14.62, subd. 1 (2018), the agency is required to serve its
final decision upon each party and the Administrative Law Judge by first class mail or as
otherwise provided by law. If the Commissioner fails to issue a final decision within 90
days of the close of the record under Minn. Stat. § 14.61 (2018), this report becomes a
final decision.

MEMORANDUM

The Department requests summary disposition in its favor. Based on a review of
the record, the Administrative Law Judge determines that no material issues of fact exist
and that this case may be decided as a matter of law. The Administrative Law Judge
concludes that the Department’s motion should be granted.
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. Undisputed Facts and Procedural History

Brian Henry Mullins (Mullins) is an individual who does business as BHM
Construction LLC (BHM)." BHM was registered as a Minnesota limited liability company
with the Minnesota Office of Secretary of State in January 2017, with Mullins as the
registered agent.? Respondents Mullins and BHM are not, and have never been,
licensed by the Department in any capacity.?

To obtain a license as a residential building contractor, a person must pass the
Department’s qualifying-builder examination.# Mullins took the examination twice and
failed both times.®

A. Construction Project #1 (J.M.)

In spring 2017, J.M., a homeowner, contacted BHM Construction based on a
recommendation from an individual in a closed Facebook group.® Mullins met with J.M.
to discuss J.M.’s project and encouraged J.M. to review BHM Construction’s Facebook
page to view examples of his past and current work.” After the meeting, J.M. and his
wife entered into a $25,000 contract in May 2017 with Respondents to complete a
residential deck, along with a concrete pad, fire ring, and butterfly garden.® Mullins told
J.M. that he was fully licensed and insured.®

J.M. paid Respondents $13,000 as a down payment on the project.’
Construction was scheduled to begin on May 23, 2017."" However, the project did not
start until July 2017.72 Respondents began the project without a permit from the City of
Lakeville.® On July 17, 2017, the City of Lakeville issued a permit for J.M.’s project,
listing “Anvil Construction” as the general contractor, along with Anvil’s license
number.' J.M. had never heard of Anvil Construction.’®

T Affidavit (Aff.) of Allen Filipiak (Filipiak Aff.) at § 1.

2 |d. at 2 at Exhibit (Ex.) 1 (Secretary of State Business Record Search). Note that documents in the
record are identified by title only in the first citation reference and thereafter are referenced by exhibit
number.

3 Filipiak Aff. at § 3.

41d. at T 4.

5d., Ex. 2 (Mullins’s Score Notification Letters).

6 Aff. of J.M. (J.M. Aff.) at q 1-2.

7Id. atq 3.

8 Id. at {4, Ex. 2 (BHM Construction Contract and Check).

°ld. at | 4.

0 /d., Ex. 2.

" Id. at 4.

2 [d.

3 /d. at 5.

4 Id., Ex. 3 (Copy of building permit with City of Lakeville).

5 /d. at q 5.
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After the deck permit was issued, Mullins dug footer holes and poured concrete
footers and a concrete pad near the fire ring.'® During this time, Mullins requested three
more payments of $3,000 each.' J.M. made these payments but Mullins failed to
complete the project.’”® The concrete pad later cracked.'® J.M. attempted to contact
Respondent about the project status multiple times without a response.?°

In June 2018, J.M. made a complaint to the Department about Respondents,
inquiring about Respondents’ licensing information.?' J.M. explained that he had paid
Mullins $22,000 for a project that Respondents never completed.?? J.M. ultimately hired
another contractor to fix and complete the project.?® The next month, J.M. hired a lawyer
and sent Mullins a demand letter.?* J.M. never received a response or a refund from
Respondents.?®

B. Construction Project #2 (A.K.)

In April 2017, another homeowner, A.K., reached out to Mullins about a deck
construction project.?® AK. learned about BHM Construction through Facebook.?’
Mullins texted A.K. photos of previous projects and provided A.K. with an initial cost
estimate for the project.?®

In December 2018, A.K. entered into a contract with Respondents to build a
deck.?® AKK. paid Mullins $3,500 as a down payment, with construction to begin in
spring 2018.3° When spring arrived, A.K. contacted Mullins about starting the deck
project.®! Mullins told A.K. that he had not started the deck project because he was
behind in his work due to the long winter and explained that the ground was still
frozen.3? In late spring 2018, A.K. contacted Mullins a second time.33 Mullins said he
would begin A.K.'s project after he finished some other projects.3* A.K. continued to

6 Id. at 9] 6.

7 Id., Ex. 4 (Copies of additional checks).

8 Id. at [ 6.

9 [d.

20/d. atq7.

21 Id. at Ex. 5 (Complaint); Filipiak Aff. at [ 5.

22 J M. Aff. at 4 at Ex. 2, § 6 at Ex. 4, 7 at Ex. 5; Filipiak Aff. at 5. J.M.’s complaint lists $23,000 as
the amount he paid to Respondents; however, the amount J.M. lists on documents attached to his
complaint equals $22,000, which corresponds with the amount listed in the investigator’s affidavit. /d.
2 JM. Aff. atq 7.

2 Id. at 1 7, Ex. 5 (Copy of demand letter).

25 d.

26 Aff. of A K. (A.K. Aff.) at 1] 1-2.

27Id. at § 2.

28 d.

29 Id. at § 3, Ex. 1 (Copies of initial estimate, final contract, and check).

30 /d.

31/d. at § 4.

32 [d.

33 /d.

34 /d.
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contact Mullins multiple times, without a response.®® Mullins never refunded AK.’s
money.3% In September 2018, A K. filed a complaint with the Department.3’

C. Department Investigation

Allen Filipiak is a senior investigator for the Department.®® Investigator Filipiak
participated in the Department’s investigation of Respondents.3? Investigator Filipiak
identified BHM Construction’s Facebook page, which detailed years of Respondents’
unlicensed contracting activities, including J.M.’s unfinished project.*° Respondents’
Facebook page included pictures of numerous projects where Respondents performed
roofing, siding, electrical work, plumbing, deck construction, flooring installation,
painting, sheetrock work, insulation work, and trim and finish carpentry.4’ The page also
stated that BHM Construction was a “General Construction, Remodeling & Custom
wood working company” and that the company was “Fully Licensed & Insured.”? In
addition to BHM Construction’s Facebook page, Respondents have had a profile with
the Better Business Bureau since December 2017, which lists “Construction Services”
under “Business Category.”*3

Mullins worked with Anvil Construction as a salesperson on two roofing jobs in
2017.44 Beyond this, Anvil has not associated itself with Mullins or BHS.#% Mullins pulled
permits for at least four projects using the name and license number of
Anvil Construction, without Anvil’'s consent or knowledge.*6

On October 30, 2018, Investigator Filipiak informed Respondents by letter that
the Department had received a complaint that Respondents were engaging in

35 /d.

36 [d.

37 1d. at [ 5, Ex. 2 (Copy of complaint).

38 Filipiak Aff. at q 1.

39 /d.

40 Id. at ] 6, Ex. 3 (BHM Construction Facebook pages).

41 See generally id. BHM Construction posted various claims stating, “electrical, insulation, drywall, taping,
texture, primer, painting, hardwood floors, carpet and trim. | can do it all.” Filipiak Aff. at | 6, Ex. 3 at 3-12.
Respondents also posted, “Drywall or ceiling texture? We can get you covered, evenly.” “Roofing needs?
We can handle them.” Id at. Ex. 3 at 3-13 to 3-15. Respondents noted that BHM Construction could
handle siding and window work and decking. /d. at Ex. 3 at 3-17 to 3-18, 3-20 to 3-21. Respondents also
described a volunteer project involving electrical work, drywall, and tile. /d. at Ex. 3 at 3-53 to 3-54.
Respondents stated, “MWE DO ROOFS !l WINDOWS & SIDING!!'” /d. at Ex. 3 at 3-95. BHM
Construction also posted multiple photos of before and after bathroom remodels. /d. at Ex. 3 at 3-106 to
3-110. Regarding plumbing work, BHM Construction posted, “I can handle some plumbing issues myself.
A small leak, new faucets, new tub, sinks, dishwashers etc. Depends on what sort of issues you are
having and wether [sic] or not a permit is required or a licensed plumber needs to be called.” /d. at Ex. 3
at 3-118. Further, the Facebook page states, “BHM CONSTRUCTION does offer 24/7 emergency repairs.
Flood, ice damn [sic], Storm repair, Shingle blow off etc.” /d. at Ex. 3 at 3-112.

42 Id. at Ex. 3 at 3-1.

43 Id. at ] 8, Ex. 4 (Respondents’ Better Business Bureau profile).

44 Aff. of William Baumgardner (Baumgardner Aff.) at ] 2.

45 Id.

46 Fillipiak Aff. At 9, Ex. 5 (permits).
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unlicensed residential building activity.4” Enclosed with the letter was an Administrative
Order issuing a monetary penalty of $17,500 against Respondents and ordering
Respondents to “cease and desist” from unlicensed residential building activity.4®

On November 29, 2018, the Department received Appellant’s request to appeal
the Department’s Administrative Order.°

The Department filed a Notice and Order for Hearing with the Office of
Administrative Hearings on February 11, 2019.5° Both parties appeared for a telephonic
prehearing conference held on March 21, 2019.5" On May 24, 2019, the Department
fled a Motion for Summary Disposition.5? Appellant did not file a response to the
motion.

1. Standard of Review

Summary disposition is the administrative law equivalent to summary judgment.>3
Summary disposition is appropriate where there is no genuine issue of material fact and
the application of law will resolve the controversy.®* The Office of Administrative
Hearings has generally followed the summary judgment standards developed in the
district courts in considering motions for summary disposition of contested case
matters.®®

The Administrative Law Judge’s function on a motion for summary disposition,
like a trial court’s function on a motion for summary judgment, is not to decide issues of
fact, but solely to determine whether genuine factual disputes exist with regard to
material issues.®® The judge does not weigh the evidence on a motion for summary
disposition.®’

In deciding a motion for summary disposition, the judge must view the evidence
in the light most favorable to the nonmoving party.58 All doubts and factual inferences

47 Filipiak Aff. at 9 11, Ex. at 6-1.

48 Id. at |, Ex. at 6-2.

49 [d. at 11, Ex. 6.

50 Notice and Order for Prehearing Conference (Feb. 11, 2019).

51 First Prehearing Order (Mar. 22, 2019).

52 Department’s Mot. for Summ. Disposition (May 24, 2019) (Department’s Mot.).

53 Pjetsch v. Minnesota Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn.
R. 1400.5500(K) (2017).

5% See Sauter v. Sauter, 70 N.W.2d 351, 353 (Minn. 1955); Louwagie v. Witco Chemical Corp., 378
N.W.2d 63, 66 (Minn. Ct. App. 1985); Gaspord v. Washington County Planning Commission, 252 N.W.2d
590, 590-591 (Minn. 1977); Minn. R. 1400.5500(K); Minn. R. Civ. P. 56.03.

55 See Minn. R. 1400.6600 (2017).

56 See, e.g., DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

57 Id.

58 Ostendorf v. Kenyon, 247 N.W.2d 834, 836 (Minn. Ct. App. 1984).
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must be resolved against the moving party.>° If reasonable minds could differ as to the
import of the evidence, judgment as a matter of law should not be granted.®°

The moving party has the initial burden of showing the absence of a genuine
issue concerning any material fact.' If the moving party is successful, the nonmoving
party then has the burden of proof to show specific facts that are in dispute that can
affect the outcome of the case.®?

To successfully defeat a motion for summary disposition, the nonmoving party
must show that there are specific facts in dispute that have a bearing on the outcome of
the case.®® It is not sufficient for the nonmoving party to rest on mere averments or
denials; it must present specific facts demonstrating a genuine issue for trial.5* A
genuine issue is one that is not sham or frivolous.®® A material fact is a fact whose
resolution will affect the result or outcome of the case.®

While the purpose and useful function of summary disposition is to secure a just,
speedy, and inexpensive determination of an action, summary disposition cannot be
used as a substitute for a hearing where any genuine issue of material fact exists.®”
Summary disposition is only proper where there is no factual issue to be decided.%®

Ml Analysis

The Department alleges that there are no material facts in dispute in this case
and that it is entitled to summary disposition as a matter of law. Respondents did not
provide any challenge to the motion and alleged facts. The Administrative Law Judge
determines no genuine disputes of material fact exist in this case.

Minn. Stat. §§ 326B.001-.998 (2018) governs construction codes and licensing.
The Department is authorized to regulate residential contractors and remodelers within
the state of Minnesota under Minn. Stat. § 326B.02.

A. Respondents Acted and Held Themselves Out as Residential
Building Contractors and Remodelers in Violation of Minn. Stat.
§ 326B.805, subds. 1, 3

59 Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

60 DLH, 566 N.W.2d at 69.

61 Thiele, 425 N.W.2d at 582.

62 Highland Chateau, Inc. v. Minnesota Dep’t of Public Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App.
1984), rev. denied (Minn. Feb. 6, 1985).

63 Thiele, 425 N.W.2d at 583; Hunt v. IBM Mid America Employees Federal Credit Union, 384 N.W.2d
853, 855 (Minn. 1986).

64 Minn. R. Civ. P. 56.05.

65 Highland Chateau, 356 N.W.2d at 808.

66 Zappa v. Fahey, 245 N.W.2d 258, 259-260 (Minn. 1976); see also O’Malley v. Ulland Bros., 549
N.W.2d 889, 892 (Minn. 1996).

67 Sauter, 70 N.W.2d at 353.

68 Id.
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The Department asserts that Respondents violated Minn. Stat.
§ 326B.805, subds. 1, 3, when, without the requisite licenses, they acted and held
themselves out as residential building contractors and remodelers.®® Pursuant to Minn.
Stat. § 326B.805, subd. 1, the Commissioner must license individuals who meet the
definition of a residential building contractor or residential remodeler. Minn. Stat.
§ 326B.802, subd. 11, defines “residential building contractor” as

[A] person in the business of building residential real estate, or of
contracting or offering to contract with an owner to build residential real
estate, by providing two or more special skills [defined in subd. 15]. A
residential building contractor may also contract or offer to contract with an
owner to improve existing residential real estate.

Minn. Stat. § 326B.802, subd. 12, defines “residential remodeler” as

[A] person in the business of contracting or offering to contract with an
owner to improve existing residential real estate by providing two or more
special skills [defined in subd. 15.

Minn. Stat. § 326B.802, subd. 15, lists “special skills” in one of eight categories:
excavation, masonry and concrete, carpentry, interior finishing, exterior finishing,
drywall and plaster, residential roofing, and general installation specialties.”® Minn. Stat.
§ 326B.805 prohibits individuals to act or to hold themselves out as residential building
contractors or residential remodelers for compensation without a required license.”"

The undisputed facts show that Mullins never passed the Department’s required
qualified builder examinations and did not hold a license.”? Despite this, Mullins
contracted with at least two individuals as a building contractor and residential
remodeler to build decks.”® Additionally, Respondents used the BHM Facebook page to
promote a variety of building contractor and residential remodeler work.”* The
Department provided more than 100 printouts from BHM’s Facebook page that show
Respondents providing an assortment of work, such as roofing, siding, electrical work,
plumbing, flooring, painting, building decks, sheetrock work, insulation, trim, installation
of concrete slabs, and carpentry.”> Respondent also had a profile page listing building
contractor services on the Better Business Bureau website.”® Based on these facts, the
Administrative Law Judge finds Respondents held themselves out as residential
building contractors and remodelers without a Department-issued license. The
Administrative Law Judge therefore concludes that Respondents violated Minn. Stat.
§ 326B.805, subds. 1, 3.

69 Department’s Mot. at 5.

70 Minn. Stat. § 326B.802, subd. 15. Emphasis in original.
71 Minn. Stat. § 326B.805, subd. 3.

2 Filipiak Aff. at ] 3 and 4, Ex. 2.

73 See J.M. Aff. and A.K. Aff.

74 See generally Filipiak Aff. at § 6, Ex. 3.

5 d.

76 Filipiak Aff. at q 8, Ex. 4.
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B. Respondents Performed or Offered to Perform the Services of a
Plumbing Contractor in violation of Minn. Stat. § 326B.46

The Department also alleges that Respondents violated Minn. Stat. § 326B.46
when, without the requisite licenses, they performed or offered to perform the services
of a plumbing contractor. The statute prohibits individuals from performing or offering to
perform plumbing work without a contractor’s license unless the individual is performing
work on premises the individual owns and occupies.”” In Respondents’ case, the
Department argues that Mullins offered to perform plumbing services on BHM
Construction’s Facebook page.’® The record reflects that BHM’s Facebook page posted
before and after photos of bathroom remodels.” Respondents also posted the
following: “I can handle some plumbing issues myself. A small leak, new faucets, new
tub, sinks, dishwashers etc. Depends on what sort of issues you are having and
[whether] or not a permit is required or a licensed plumber needs to be called.”®° Since
Respondents are not licensed to perform plumbing services, the Department asserts
they are in violation of the statute.®! The Administrative Law Judge agrees and finds
that Respondents violated Minn. Stat. § 326B.46.

C. The Department Has Grounds to Sanction Respondents under Minn.
Stat. § 326B.84(2); Minn. R. 2891.0040, subp. 1(C) (2017)

The Department contends that Respondents engaged in fraudulent, deceptive,
and dishonest practices when they secured residential contracting projects by holding
themselves out as licensed residential building contractors, residential remodelers, and
residential roofers.82 As a result, the Department asserts that it has grounds to sanction
Respondents under Minn. Stat. § 326B.84(2); Minn. R. 2891.0040, subp. 1(C).83

Minn. Stat. § 326B.84(2) authorizes the Commissioner to sanction individuals
who have engaged in a “fraudulent, deceptive, or dishonest practice.” Minn. R.
2891.0040 (2017) lays out the acts and practices considered fraudulent, deceptive, or
dishonest. Specifically, Minn. R. 2891.0040, subp. 1(C), states that a fraudulent,
deceptive, or dishonest act is to make “any material misrepresentation or omission in
the procurement of a building contract.”

It is undisputed that Mullins told J.M. that he was licensed and insured.® J.M.
entered into a contract with him to complete a deck and other residential projects.?® A K.
reviewed BHM’'s Facebook page before contacting Mullins about his potential deck

77 Minn. Stat. § 326B.46.

78 Department’s Mot. at 6-7.

9 Filipiak Aff. at 96, Ex. 3 at 3-106 to 3-110.
80 |d. at 3-118.

81 Department’s Mot. at 6-7.

82 d. at 7.

83 Id.

84 J.M. Aff. at ] 4.

85 Id.
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project.86 The page stated that Respondent was fully licensed and insured.®’
Respondents also pointed J.M. to the BHM Facebook page®® and provided A.K. with
photographs of previous projects.®® Based on these undisputed facts, the Administrative
Law Judge finds that BHM and Mullins deceived others when BHM and Mullins
represented that they were licensed when they were not and concludes that the
Department has grounds to sanction Respondents under Minn. Stat. § 326B.84(2);
Minn. R. 2891.0040, subp. 1(C).

D. The Department Has Grounds to Sanction Respondents under Minn.
Stat. § 326B.84(2); Minn. R. 2891.0040, subp. 1(H)

The Department asserts that Respondents failed to secure a building permit
before starting a residential contracting project, providing grounds for sanctions under
Minn. Stat. § 326B.84(2) (authorizing sanctions against individuals who have engaged
in a “fraudulent, deceptive, or dishonest practice”) and Minn. R. 2891.0040, subp. 1(H).
“Performing any construction without obtaining applicable local building permits and
inspections” is considered a “fraudulent, deceptive, or dishonest practice” under Minn.
R. 2891.0040, subp. 1(H). Mullins worked on J.M.’s residential project before obtaining
a permit from the City of Lakeville®® and therefore violated Minn. R.
2891.0040, subp. 1(H). The Administrative Law Judge concludes that the Department
has grounds to sanction Respondents under Minn. Stat. § 326B.84(2); Minn. R.
2891.0040, subp. 1(H).

E. The Department Has Grounds to Sanction Respondents under Minn.
Stat. § 326B.84(12)

Finally, the Department alleges that Respondents obtained a building permit by
fraudulently using the license number of another, providing grounds for sanctions under
Min. Stat. § 326B.84(12). It is undisputed that Respondents used Anvil Construction’s
license number to pull permits on multiple occasions without Anvil's knowledge or
consent.®’ The Administrative Law Judge finds that the Department has grounds to
sanction Respondents under Minn. Stat. § 326B.84(12).

F. Department’s Penalty Determination

In its Administrative Order with Penalty, the Department assessed Respondent a
penalty of $17,500.%2 Minn. Stat. § 326B.082, subd. 7, authorizes the Commissioner to
issue an administrative order for violations of applicable law. With certain exceptions,
the Commissioner may issue a monetary penalty of up to $10,000 for each violation of

86 A K. Aff. at 2.

87 Filipiak Aff. at q 6, Ex. 3 at 3-1.

88 J M. Aff. at 7 3.

80 A K. Aff. at 2.

% J M. Aff. at { 5.

91 See Baumgardner Aff. at 9] 2-4.

92 Notice and Order for Prehearing Conference at Ex. 1 at 1.
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applicable law.?3 The Commissioner must follow the procedures under Minn. Stat.
§ 326B.083 when issuing an administrative order.®* Pursuant to Minn. Stat.
§ 326B.083, the Department must consider the factors in Minn. Stat.
§ 14.045, subd. 3 (2018), when determining the monetary penalty.® These factors are:

(1) the willfulness of the violation;

(2) the gravity of the violation, including damage to humans, animals, and
the natural resources of the state;

(3) the history of past violations;
(4) the number of violations;

(5) the economic benefit gained by the person by allowing or committing
the violation; and

(6) other factors that justice may require.%

In its Administrative Order with Penalty, the Department states that the
Commissioner considered these factors in determining the penalty amount, along with
the “extent of deviation from compliance.”®” The Department did not submit additional
information about the penalty calculation or provide a copy of a penalty plan or matrix.
Respondents failed to respond to the Department's motion or provide argument
regarding the penalty amount. By statute, if the Commissioner has not prepared a plan,
the “administrative law judge may not recommend a change in the amount of the
penalty unless the administrative law judge determines that, based on the factors in
section 14.045, subdivision 3, the amount of the penalty is unreasonable.”®® The
undisputed material facts establish that Respondents committed multiple violations of
applicable licensing statutes and rules, that Respondents represented themselves as
licensed contractors when they were not, that Respondents failed to obtain a required
building permit, and that Respondents obtained other building permits fraudulently. The
Administrative Law Judge does not find the penalty to be unreasonable.

98 Minn. Stat. § 326B.082, subd. 7(a).
% Id.

9% Minn. Stat. § 326B.083, subd. 1.

9% Minn. Stat. § 14.045, subd. 3.

97 Notice and Order at Ex. 1 at 3.

98 Minn. Stat. § 326B.083, subd. 3(c).
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V. Conclusion

There are no material facts in dispute requiring an evidentiary hearing. The
Administrative Law Judge determines that the Department is entitled to summary
disposition as a matter of law. Accordingly, the Administrative Law Judge respectfully
recommends that the Commissioner GRANT the Department’s Motion for Summary
Disposition.

B. J.C.
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