
  

OAH 80-1901-32935 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY 

Ken B. Peterson, Commissioner,  
Minnesota Department of Labor and 
Industry, 

Complainant, 

 vs. 

Lake Superior Exteriors, LLC, 

Respondent. 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER OF DISMISSAL 

UPON DEFAULT 
 

 
 This matter was initially assigned to Administrative Law Judge LauraSue Schlatter. 
As set forth herein, it has been reassigned to Chief Administrative Law Judge Tammy L. 
Pust. 
 
 Rory H. Foley, Assistant Attorney General (Attorney Foley), appears on behalf of 
the Department of Labor and Industry (Department).  Robert A. Parker, IV, appears on 
behalf of Lake Superior Exteriors, LLC (Respondent). 
 

Based upon a review of the filings submitted by the parties, together with all 
proceedings herein, the Chief Administrative Law Judge makes the following: 

FINDINGS OF FACT 

1. This matter involves the Board’s allegations that the Respondent violated 
occupational safety and health regulations as described in a Summons and Notice to 
Respondent, a Complaint, and a Citation and Notification of Penalty involving Inspection 
No. 317826469 conducted on September 2, 2014 at 2502 E. Superior Street, Duluth, MN  
55812.1 

 
2. A contested case was originally commenced by the Board, through Attorney 

Foley, by the service of a Notice and Order for Telephone Pre-Hearing Conference filed 
with the Office of Administrative Hearings on March 2, 2015.2 

 
                                                           
1 Citation and Notification of Penalty dated September 10, 2014, attached as part of Exhibit 1 to Notice of 
Telephone Pre-Hearing Conference dated October 28, 2015. 
2 February 25, 2015 cover letter accompanying filing. 
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3. The matter was opened at the Office of Administrative Hearings as Docket 
No. 14-1901-32273 and assigned to Administrative Law Judge Stephen D. Swanson.3 

 
4. Both parties appeared at a prehearing conference in the matter on April 10, 

2015.4 
 
5. By joint request, the matter was mediated on June 23, 2015, at which time 

the parties reached a tentative agreement.5 
 
6. On September 10, 2015, Administrative Law Judge Swanson issued an 

Order of Dismissal whereby further proceedings in the matter were cancelled and the 
contested case docketed as 14-1901-32273 was dismissed.6 

 
7. Following the mediation, Attorney Foley sent a written settlement 

agreement to Respondent for signature.7 Although Respondent stated that he sent the 
signed agreement back,8 Attorney Foley did not receive the executed agreement from 
Respondent.9 

 
8. On October 22, 2015, Attorney Foley contacted the Office of Administrative 

Hearings and asked to open a second contested case hearing.10 
 
9. Relying upon the same inspection and citation, Attorney Foley commenced 

a second contested case proceeding by service of a Notice and Order for Telephone Pre-
Hearing Conference dated October 28, 2015 and served on November 2, 2015.11 

 
10. The second contested case proceeding was opened at the Office of 

Administrative Hearings on November 3, 2015 as Docket No. 80-1902-32935 and 
assigned to Administrative Law Judge LauraSue Schlatter. 

 
11. Attorney Foley failed to appear at the prehearing conference scheduled for 

and held on December 2, 2015 at 9:30 a.m.  When contacted, he asserted that he had 
misread his calendar and assumed that the scheduled prehearing conference was for a 
different case, which had been resolved, and so mistakenly believed that the scheduled 
prehearing conference had been cancelled.12 
                                                           
3 Order of Dismissal in OAH Docket No. 14-1901-32273. 
4 Affidavit of Rory H. Foley dated January 6, 2016 (Foley Aff.), at ¶ 2. 
5 Foley Aff., at ¶ 3. 
6 Order of Dismissal in OAH Docket No. 14-1901-32273. 
7 Foley Aff., at ¶¶ 4, 6. 
8 Respondent’s statement during the January 4, 2016 prehearing conference. 
9 Foley Aff., at 7. 
10 Email correspondence from Rory Foley to Cari Snaza, scheduler at OAH, sent October 22, 2015 at 
12:06 p.m. 
11 Notice of Telephone Pre-Hearing Conference, attached to cover letter still dated February 27, 2015 
(date of cover letter in OAH Docket No. 14-1901-32273) but addressed to Administrative Law Judge 
LauraSue Schlatter rather than Administrative Law Judge Stephen Swanson. 
12 Email correspondence from Rory Foley to Rachel Youness, OAH administrative staff, dated 
December 2, 2015 at 10:14 a.m. 
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12. Because Respondent had also failed to appear, Administrative Law Judge 

Schlatter reset the prehearing conference for January 4, 2016 at 1:30 p.m.13 
 
13. Chief Administrative Law Judge Tammy L. Pust handled the rescheduled 

prehearing conference for Administrative Law Judge Schlatter. Attorney Foley did not 
appear at the rescheduled prehearing conference. Respondent did appear. 

 
14. On January 4, 2016, Chief Administrative Law Judge Pust issued an Order 

to Show Cause requiring Attorney Foley to explain why his failure to appear at the 
rescheduled prehearing conference should not result in dismissal of the contested case 
proceeding for failure to prosecute. 

 
15. On January 6, 2016, Attorney Foley explained, via sworn testimony, as 

follows: (1) he had inadvertently missed the rescheduled prehearing conference because 
he had been busy with other work.; (2) the Respondent had not been materially prejudiced 
by his failure to appear; and (3) the Board should not be penalized because of his 
inadvertent error.14 

 
Based upon these Findings of Fact, the Chief Administrative Law Judge issues the 

following: 
 

CONCLUSIONS OF LAW 

1. Based upon Attorney Foley’s failure to appear at the rescheduled 
prehearing conference on January 4, 2016, the Board is in default.15 

 
2. Due to the Board’s default, the contested case proceeding should be 

dismissed. 
 

 Based upon these Findings of Fact and Conclusions of Law, and for the reasons 
set forth in the Memorandum below, the Chief Administrative Law Judge issues the 
following: 

ORDER 

1. This matter is reassigned from Administrative Law Judge LauraSue 
Schlatter to Chief Administrative Law Judge Tammy L. Pust.16 

 
2. Pursuant to Minn. R. 1400.6000 (2015), the factual defenses set forth in the 

Respondent’s Notice of Contest dated October 14, 2014 are taken as true and deemed 
proven without further evidence. 

 
                                                           
13 First Prehearing Order, dated December 11, 2015. 
14 Foley Aff., at ¶¶ 14, 16, 17. 
15 Minn. R. 1400.6000 (2015). 
16 See Minn. Stat. § 14.50 (2014); Minn. R. 1400.5400 (2015). 
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3. As such, the violations alleged in the Summons and Notice to Respondent, 
Complaint, and Citation and Notification of Penalty involving Inspection No. 317826469 
conducted on September 2, 2014 at 2502 E. Superior Street, Duluth, MN  55812, are 
deemed not proven. 

 
4. The penalties imposed on Respondent for OSHA citations issued following 

an inspection on September 2, 2014 are DISMISSED. 
 

Dated:  May 17, 2016 

_______________________________ 
TAMMY L. PUST 
Chief Administrative Law Judge 

NOTICE 

 Pursuant to Minn. Stat. § 182.661, subd. 3 (2014), this Order is the final decision 
in this case.  Under Minn. Stat §§ 182.661, subd. 3, .664, subd. 5 (2014), the employer, 
employee or their authorized representatives, or any party, may appeal this Order to the 
Minnesota Occupational Safety and Health Review Board within 30 days following service 
by mail of this Decision and Order. 

MEMORANDUM 

 This matter arises from a safety inspection that took place nearly two years ago. 
Since that time and with respect just to this one matter, Attorney Foley has failed to appear 
at two scheduled proceedings before assigned administrative law judges. His 
explanations for his nonappearance do not relate to emergencies or unforeseeable 
conflicts; they result from what appears to be less than organized work processes. 
 

Failure to appear at a scheduled prehearing conference, or at any other 
proceeding scheduled at the Office of Administrative Hearings, constitutes default under 
the Administrative Procedures Act17 and applicable rules.18 Pursuant to this authority, the 
Chief Administrative Law Judge orders this matter dismissed pursuant to the Board’s 
default resulting from Attorney Foley’s failure to appear at the January 4, 2016 prehearing 
conference. 

T. L. P. 

                                                           
17 Minn. Stat. § 14.59 (2014). 
18 Minn. R. 1400.6000. 
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