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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Nancy ORDER FOR CONSOLIDATION
Ostergaard of the Order of Revocation of her

Family Child Care License and the Order of

Indefinite Suspension of her Family Child

Care License

In the Matter of the Appeal of the
Maltreatment Determination Against J.H.O.

This matter is pending before Administrative Law Barbara J. Case upon a request
for consolidation.

Paul R. Ellison, Assistant Winona County Attorney, appears on behalf of the
Minnesota Department of Human Services (Department). Katherine J. Claffey and Christa
Groshek, Groshek Law, appear on behalf of Nancy Ostergaard and J.H.O. (Appellants).

Based upon the record, upon the consent and concurrence of the parties and the
Administrative Law Judge, and for the reasons expressed in the accompanying
Memorandum,

IT IS HEREBY ORDERED:

1. The following matters are CONSOLIDATED:

a. In the Matter of the Appeal by Nancy Ostergaard of the Order of
Revocation of her Family Child Care License (OAH 82-1800-37984);

b. In the Matter of the Appeal by Nancy Ostergaard of the Order of
Indefinite Suspension of her Family Child Care License (OAH 82-
1800-37655); and

C. The appeal by J.H.O. of the Department's maltreatment
determination (DHS Docket No. 244711).

2. Filings in this matter shall bear the case caption used in this Order.



Dated: December 14, 2022

Bl (prr

BARBARA J. CASE
Administrative Law Judge

MEMORANDUM

This matter is pending before the Administrative Law Judge upon a request for
consolidation of two contested cases brought as appeals by a family child care license
holder, and the appeal of a maltreatment determination made by the Department against
the licensee’s spouse. On September 30, 2022, the parties notified the Administrative
Law Judge that they were in agreement as to the consolidation of these cases. The parties
request that all three matters be consolidated for hearing.

Minn. Stat. § 245A.08, subd. 2a (2022), provides the circumstances under which
human services licensing matters are, or may be, the subject of a consolidated contested
case hearing. Under subdivision 2a(a), when the licensing sanction or denial of a license
is based on a determination of maltreatment under section 626.557 or chapter 260E, or
a disqualification for serious or recurring maltreatment which was not set aside, the scope
of the contested case hearing shall include the maltreatment determination,
disqualification, and the licensing sanction or denial of a license, unless otherwise
specified in this subdivision. In such cases, a fair hearing under Minn. Stat. § 256.045
(2022) shall not be conducted, as provided for in Minn. Stat. §§ 245C.27, 260E.33,
626.557, subd. 9d (2022).

Minn. Stat. § 245A.08, subd. 2a(f) governs consolidation of a different type of case.
Under that statute:

The hearings of all parties may be consolidated into a single contested case
hearing upon consent of all parties and the administrative law judge, if:

(1)  a maltreatment determination or disqualification, which was not set
aside under section 245C.22, is the basis for a denial of a license
under section 245A.05 or a licensing sanction under section
245A.07;

(2) the disqualified subject is an individual other than the license holder
and upon whom a background study must be conducted under
section 245C.03; and

(3)  theindividual has a hearing right under section 245C.27.
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https://www.revisor.mn.gov/statutes/cite/626.557
https://www.revisor.mn.gov/statutes/cite/256.045
https://www.revisor.mn.gov/statutes/cite/245C.27
https://www.revisor.mn.gov/statutes/cite/260E.33
https://www.revisor.mn.gov/statutes/cite/626.557#stat.626.557.9d

Based upon the facts alleged by the Department, J.H.O.’s disqualification is the
basis, or at least a basis, for the revocation of Ms. Ostergaard’s family child care license."
J.H.O is the disqualified subject; he is an individual other than the licensee; and he is
subject to a background study as a member of the Appellant’'s household under
Minn. Stat. § 245C.03, subd. 1(a) (2022).2 Finally, J.H.O has a hearing right under
Minn. Stat. § 245C.27, subd. 1(a) (2022), because the Department made a
preponderance of the evidence determination that he was disqualified for maltreatment
that was serious maltreatment of a minor under Minn. Stat. § 245C.02, subd. 18(a)
(2022).3

Under these circumstances, Minn. Stat. § 245A.08, subd. 2a(f) (2022), is the
governing consolidation provision. Consent of the parties and the Administrative Law
Judge is required for consolidation. The Parties have requested that the “two matters”
and J.H.O’s maltreatment determination be consolidated for hearing and stating that the
parties are in agreement that the matters should be consolidated.*

In a case involving a license revocation based upon a licensee’s own
disqualification, the licensee has an identical interest in the substance of each appeal.
Mandatory consolidation under subdivision 2a(a) is appropriate to ensure an efficient
determination of all claims pursued by the licensee. When the disqualified person is not
the licensee, that identity of interests may not exist. Such a disqualified individual faces
potential consequences and incentives different from those of the licensee.® It may not
always be appropriate to consolidate the two appeals under these circumstances and so
consent of both parties is required to litigate in the same matter and in this forum.®

Minn. Stat. § 245A.08, subd. 2a(f), recognizes this distinction and provides for
consolidation upon consent of all parties and the administrative law judge. In this case,
the statute’s terms are satisfied because all parties have now consented on the record,
and the Administrative Law Judge concurs that consolidation is appropriate. As a result,
the appeals brought by the Ms. Ostergaard and J.H.O. are consolidated and the matter
shall proceed under a consolidated case caption as indicated in this Order.

B. J. C.

" Notice and Order at 3 (June 2, 2022).

2d.

31d.

4 Letter of Paul Ellison, Sept. 30, 2022.

5 For example, a license revocation based solely upon the disqualification of a household member could be
resolved if the disqualified person no longer resides within the household and does not have access to the
individuals who will be served by the program. This resolution would address only half of the consolidated
appeal under these circumstances and would not take into account the disqualified person’s interest in
obtaining a review of a determination that may bar that person from licensed settings for the remainder of
the disqualified individual’s life.

6 Unless consolidated with another matter into a contested case, an appeal by a disqualified individual is
reviewed only through a fair hearing before a human services judge. Minn. Stat. §§ 245C.27, subd. 1,
256.045, subd. 3 (2022).
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