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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of the Risk Level ORDER GRANTING MOTION FOR
Determination of Darren Stanley White SUMMARY DISPOSITION

This matter came before Administrative Law Judge Jim Mortenson on a Motion for
Summary Disposition (Motion) filed by the End-of-Confinement Review Committee
(ECRC) on May 8, 2024. The ECRC personally served Darren Stanley White (Petitioner)
on May 20, 2024. Petitioner filed no response to the ECRC’s motion. The record closed
on June 17, 2024, the final date for a response to the Motion.

Lisa Jones, Assistant Attorney General, represents the ECRC. Petitioner
represents himself without legal counsel.

Based on the record and for the reasons set forth in the accompanying
memorandum, the Judge makes the following:

ORDER
1. The ECRC’s Motion for Summary Disposition is GRANTED.
2. Petitioner’s appeal is DISMISSED.

3. Petitioner’s assignment of Risk Level Il is AFFIRMED.

ﬁ&f’ﬁ\_ e

JIM MORTENSON
Administrative Law Judge

Dated: August 27, 2024

NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2024), this Order is the final decision
in this case. Any person aggrieved by this decision may seek judicial review pursuant to
Minn. Stat. §§ 14.63-.69 (2024).



MEMORANDUM
. Legal Background

This case involves Petitioner's appeal of the risk level assigned to him by the
ECRC pursuant to the Minnesota Community Notification Act (Act). Minnesota law
provides that individuals convicted of certain criminal offenses are considered “predatory
offenders” and are subject to the Act.! Under the Act, law enforcement agencies in the
area where a predatory offender resides, expects to reside, is employed, or is regularly
found, must disclose information “relevant and necessary to protect the public and to
counteract the offender’s dangerousness.”? The extent of the disclosure, and the persons
to whom the disclosure is made, must relate “to the level of danger posed by the offender,
to the offender’s pattern of offending behavior, and to the need of community members
for information to enhance their individual and collective safety.”?

The Act creates a tiered structure of three risk levels to which an offender may be
assigned, and that assignment determines the scope of community notification.* If an
offender is assigned risk level I, information about the offender may be given to local law
enforcement agencies as well as victims and witnesses related to the offender’s criminal
history.® Risk level Il permits additional notice to groups such as schools, child care
facilities, and individuals likely to be victimized by the offender.® Risk level Il permits
notice to be given to any community member whom the offender is likely to encounter,
unless law enforcement determines public safety might be compromised by the disclosure
or more limited disclosure is necessary to protect the identity of the offender’s victim(s).”
Every predatory offender confined in a Minnesota state correctional or treatment facility
must be assessed by the ECRC prior to release and assigned a risk level based upon the
degree of risk to the public that the offender poses.®

The ECRC assesses each offender using a variety of tests and tools. Under
Minn. Stat. § 244.052, subd. 3(g) (2024), the ECRC must apply six risk factors to the
offender: (1) the seriousness of the offense should the offender reoffend; (2) the
offender’s prior offense history; (3) the offender’'s characteristics; (4) the availability of
community supports to the offender; (5) whether the offender has indicated, or credible
evidence in the record indicates, that he will reoffend if released to the community; and
(6) whether the offender demonstrates a physical condition that minimizes the risk of
re-offense.® This list is not exclusive.°

' See Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a) (2024).
2 Minn. Stat. § 244.052, subd. 4(a).

3/d.

4 See id., subd. 4(b).

51d., subd. 4(b)(1).

6 Id., subd. 4(b)(2).

7 Id., subd. 4(b)(3).

8 Id., subd. 3.

9 Id., subd. 3(g).

0 [d.
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The ECRC also must score the predatory offender using a risk assessment
scale.’ The offender’s score translates into a presumptive risk level to be considered by
the ECRC. The ECRC, in its discretion, may deviate downward from the presumptive risk
level by applying mitigating factors or may increase the risk level based on special
concerns.'? Based on these considerations, the ECRC assigns a final risk level to the
predatory offender and prepares a report that “specifies the risk level to which the offender
has been assigned and the reasons underlying the committee’s risk assessment
decision.”"3

A predatory offender assigned to a risk level Il or risk level lll may seek
administrative review of the ECRC’s determination within 14 days of receiving notice of
the risk level assignment.' The administrative review is conducted by an administrative
law judge at the Office of Administrative Hearings and is subject to the contested case
rules.’™ On review, the “judge shall decide whether the end-of-confinement review
committee’s risk assessment determination was erroneous and, based on this decision,
shall either uphold or modify the review committee’s determination.”'® The decision of the
judge is final and subject to appellate judicial review.!” A predatory offender may also ask
the ECRC to reassess the assigned risk level three years after the initial risk assessment,
and may renew the request once every two years following subsequent denials. '8

Il Petitioner’s Background

Petitioner is a 36-year-old male who is required to register as a predatory offender
because he was convicted and sentenced to third degree criminal sexual conduct on
July 18, 2012."° Petitioner had a sexual relationship with a 13-year-old girl when he was
24-years-old.?° Petitioner admitted to having sex with the victim on two occasions.?’
Petitioner was sent to prison for 36 months with conditional release after confinement for
ten years.??

On February 12, 2014, Petitioner was released from prison and received numerous
release violations including contact with minors, accessing the internet without approval,
failure to live in an approved shelter residence, and failing to complete chemical
dependency treatment.?® On August 31, 2015, Petitioner was convicted and sentenced
for failing to register as a predatory offender.?* Petitioner was also found with a

" See id., subd. 2.

2 Minnesota Department of Corrections Policy No. 205.220 (Apr. 28, 2020); see also In re the Risk Level
Determination of R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

3 Minn. Stat. § 244.052, subd. 3(f).

4 Id., subd. 6(a).

5 Id., subd. 6(d). The contested case rules are found at Minn. R. 1400.5010-.8401 (2023).
6 Minn. Stat. § 244.052, subd. 6(c).

7 Minn. Stat. §§ 14.63, 244.052, subd. 6(c).

8 Minn. Stat. § 244.052, subd. 3(i) (2024).

9 Exhibit (Ex.) 4 at 306-08.

20 Ex. 4 at 311.

21Ex. 4 at 311-12.

22 Ex. 4 at 306-08.

2 EX. 4 at 264-93.

2 EX. 4 at 242-44.
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17-year-old female in his car and with pornography on his phone.?® In addition, when he
was caught, he admitted he had violated his predatory offender registration
requirements.?® Petitioner was sentenced to 18 months in prison.?”

While incarcerated again, Petitioner was directed to complete sex offender
treatment programming, but was terminated twice for among other things having sexually
explicit pictures in treatment and selling/trading those pictures with peers.?® After his next
release from prison in May 2021, Petitioner had several release violations for having
contact with minors, termination from sex offense treatment, and accessing sexually
explicit pictures.?® On October 7, 2022, Petitioner's release was revoked for again
possessing sexually explicit pictures and online gaming with minors.3° Petitioner will be
released on August 25, 2024, upon reaching his sentence termination.3’

M. Procedural History

In preparation for Petitioner's release, on March 25, 2024, Shelley Leutschaft,
Ph.D., L.P., prepared a risk assessment recommendation about Petitioner for the
ECRC.32 As part of the risk assessment, Dr. Leutschaft scored the MnSOST-4.33
According to the MnSOST-4, Petitioner’s predicted probability of sexual recidivism is
3.16 percent, which places Petitioner in the presumptive risk level |l category.3* Based on
Petitioner’s score on the risk assessment tool, and consideration of the statutory risk
factors, Dr. Leutschaft recommended assigning a risk level |l to Petitioner.3® No special
concerns or mitigating factors were applied.

The ECRC met on April 8, 2024, and Petitioner attended.3® Petitioner was given
the opportunity to ask questions and provide comments on the risk level
recommendation.3’ Petitioner advised the ECRC that he planned to live with his girlfriend
when released. 38 Petitioner stated he planned to complete treatment at CORE or Turning
Leaf once he was released.?°

The ECRC noted that while Petitioner did not have a completed release plan at the
time of the meeting, Petitioner was not subject to supervised release because he would

25 Ex. 4 at 234-36.

26 Ex. 4 at 245-48.

2T EX. 4 at 242-44.

28 Ex. 4 at 107-258.

2 Ex. 4 at 55-106.

30 Ex. 4 at 26-37.

STEXx. 2.

32 Ex. 3 (Risk Assessment Recommendation).
33 Ex. 3a (MnSOST-4 scoring sheet).

34 Ex. 3 at 1.

35 /d. at 8.

36 Ex. 2.

37 Ex. 2; ECRC Meeting Audio Recording (May 9, 2024).
S8 Ex.2at1.

¥ Ex.2at1.
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be released on August 25, 2024, upon reaching his termination milestone.*° The ECRC
assigned a risk level |l for Petitioner.4!

On April 8, 2024, the chair of the ECRC received Petitioner’'s appeal of the
risk level determination.*? Petitioner wrote that he believed the determination was wrong
because of “a lot of discrepancies in the risk factors. A lot of the info is wrong.”#?
Specifically, Petitioner states that the police report and pre-sentence investigation show
he did not know his victim was underage, that he did not receive any segregation time in
prison, and that his hearing resulted in only ten days of “L.O.P.” for joking.** Petitioner
asserts that he was not given the opportunity to clear up these discrepancies at his ECRC
hearing.4®

The ECRC filed its Motion on May 8, 2024. Petitioner was personally served the
Motion on May 20, 202446

V. Motion for Summary Disposition

Summary disposition is the administrative law equivalent of summary judgment.4’
A motion for summary disposition may be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.*® The Office of Administrative Hearings follows the summary judgment standards
developed in the state district courts when considering motions for summary disposition
in contested case matters.4°

The function of the Administrative Law Judge on a motion for summary disposition,
like a trial court’s function on a motion for summary judgment, is not to decide issues of
fact, but to determine whether genuine, material factual issues exist.5° The Administrative
Law Judge does not weigh the evidence; instead, the judge views the facts and evidence
in a light most favorable to the non-moving party.>

The moving party has the initial burden to show the absence of any genuine issue
regarding any material fact.52 A fact is material if its resolution will affect the outcome of

40 Ex.2at2.

41 Ex. 2.

4“2 Ex. 1.

S Ex. 1.

4“4 Ex. 1.

S Ex. 1.

46 Aff. Personal Service, (May 21, 2024).

47 Pietsch v. Minnesota Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also
Minn. R. 1400.5500(K) (2023).

48 See Sauter v. Sauter, 70 N.W.2d 351, 353 (Minn. 1955); Louwagie v. Witco Chemical Corp., 378 N.W.2d
63, 66 (Minn. Ct. App. 1985).

49 Minn. R. 1400.6600 (2023).

50 See e.g., DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

51 See Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).

52 See Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).
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the case.®® If the moving party meets the initial burden, the burden shifts to the
non-moving party to prove the existence of any genuine issue of any material fact.* A
genuine issue is not a “sham or frivolous” one, and it cannot rely on mere allegations or
denials.% Instead, a genuine issue requires presentation of specific facts demonstrating
a need for resolution in a hearing or trial.%®

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®” Thus, summary disposition is only proper when no fact issues need to
be resolved.%®

V. Analysis

The ECRC argues that Petitioner cannot meet his burden to show that the ECRC’s
risk assessment determination was erroneous because he does not allege circumstances
which, if true, would require a lower risk level.>®* The ECRC also argues that Petitioner’s
risk level assignment is supported by the record.®°

Petitioner did not respond to the Motion to demonstrate there are material facts in
dispute. Nevertheless, the Judge looks to Petitioner's Notice of Appeal to consider
whether there are material facts in dispute. Based on that review, the Judge cannot
conclude that there are material facts in dispute. Moreover, based on the record and law,
the ECRC is entitled to judgment dismissing the appeal.

First, Petitioner argues that he did not know the victim of his
2012 Third Degree Criminal Sexual Conduct conviction was underage.®' Petitioner points
to the police report on the case and the pre-sentence investigation to show he did not
know the victim was thirteen years old at the time.%? However, the Petitioner's knowledge
of his victim's age at the time of offense is not a risk factor under
Minn. Stat. § 244.052,subd. 3(g) to evaluate a risk level assignment. Petitioner presented
no law to support his position that his lack of knowledge of the victim’s age should be a
mitigating factor significant enough to change his risk level.

Second, Petitioner asserts that he did not receive segregation time while in prison,
but rather only ten days of loss of privileges for joking.®? Dr. Leutschaft’s risk assessment
recommendation notes that Petitioner received formal discipline resulting in segregation

53 See O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996) (citing Zappa v. Fahey, 245 N.W.2d
258, 259-260 (Minn. 1976)).

5 See Thiele, 425 N.W.2d at 583.

55 See Highland Chateau, Inc. v. Minnesota Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App.
1984) (citing A & J Builders, Inc. v. Harms, 179 N.W.2d 98, 103 (Minn. 1970)).

5% See Minn. R. Civ. P. 56.05.

57 See Sauter, 70 N.W.2d at 353.

58 See id.

59 ECRC’s Mot. Summary Disposition at 6 (May 8, 2024).

60 ECRC’s Mot. Summary Disposition at 6.

61 Ex. 1.

62 Ex. 1.

63 Ex. 1.
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for asking a corrections officer about borrowing $100 and asking for a cell phone.”%
Records indicate Petitioner received ten days of loss of privilege and ten days suspended
sentence to segregation for 90 days on April 9, 2023, which was incorrectly described in
the risk assessment recommendation.®® However, as explained above, Petitioner has not
demonstrated that the accuracy of the statement in the assessment recommendation was
sufficient to warrant a change in his risk level assignment. The consequence for
Petitioner’s conduct is not material to the ECRC'’s risk level determination for Petitioner.

Finally, Petitioner maintains that he was not given the opportunity to “clear up” any
of the discrepancies at the ECRC meeting.®¢ The record shows that this statement is not
true. At the April 8, 2024, ECRC meeting, Petitioner was asked if he had questions or
comments to make to the ECRC.®” Petitioner stated he should be a risk level | because
his offense happened a long time ago and due to his awareness of how it happened.®
Petitioner noted that there were discrepancies in the report but did not provide any
details.®® As a result, Petitioner's position that he did not get to explain about
discrepancies at his ECRC meeting is without merit.

VL. Conclusion

For all these reasons, the ECRC has met its burden to show that there is no
genuine dispute of material facts and that it is entitled to judgement as a matter of law. Its
Motion is GRANTED and Petitioner’s assignment of risk level Il is AFFIRMED.

J.R. M.

64 Ex. 3 at 4.

85 Ex. 4 at 23.

66 Ex. 1.

67 ECRC Meeting Audio Recording (May 9, 2024).
68 ECRC Meeting Audio Recording (May 9, 2024).
69 ECRC Meeting Audio Recording (May 9, 2024).
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