OAH 60-1100-37283

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF CORRECTIONS

In the Matter of the Risk Level ORDER GRANTING
Determination of Dwayne Q. Irving MOTION FOR SUMMARY
DISPOSITION

This matter is pending before Administrative Law Judge James E. LaFave upon a
Motion for Summary Disposition (Motion) filed by the End-of-Confinement Review
Committee (ECRC) on February 9, 2021. The ECRC personally served Dwayne Q. Irving
(Petitioner) with the Motion on February 11, 2021. Petitioner did not file a response. The
record closed on February 23, 2021, which was the deadline for the Petitioner’s response.

Noah A. Cashman, Assistant Attorney General, represents the ECRC. Petitioner
represents himself, without legal counsel.

Based on the record and for the reasons set forth in the accompanying
Memorandum, the Administrative Law Judge makes the following:

ORDER
1. The ECRC’s Motion is GRANTED.
2. Petitioner’s appeal is DISMISSED.

3. Petitioner’s assignment of Risk Level 3 is AFFIRMED.

Dated: June 4, 2021

dministrative Law Judge



NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2020), this Order is the final decision
in this case. Any person aggrieved by this decision may seek judicial review pursuant to
Minn. Stat. §§ 14.63-.69 (2020).

MEMORANDUM

l. Introduction

The ECRC designated Petitioner a Risk Level 3 under the Minnesota Community
Notification Act (Act).! Petitioner appealed. The ECRC argues that it should be granted
summary disposition because no issues of material fact exist, and that Petitioner has not
met his burden to show that the ECRC erred in making his risk level assignment. Based
upon a review of the Motion and the record, the Administrative Law concludes that the
Motion should be granted.

Il Petitioner’s Background

Petitioner, a 44-year-old man, is required to register as a predatory offender based
on a sexual assault conviction in lllinois.> According to the ECRC, he was expected to be
released from the St. Cloud facility of the Minnesota Department of Corrections (DOC) on
March 2, 2021.3

Petitioner’s registrable offense arose from a 12 count indictment in lllinois in
June 2000.* The indictment accused Petitioner of forcing a woman to perform oral sex on
him by brandishing a toy gun and leading her to believe it was a dangerous weapon.’
Most of the counts were dropped, and Petitioner was convicted of one count of felony
criminal sexual abuse.®

Petitioner has an extensive history of non-predatory criminal convictions. In lllinois
from 1994-2010, Petitioner was convicted of four felony offenses: burglary, failure to
register as a predatory offender, aggravated robbery, and a controlled substances crime.’
He was also convicted of four misdemeanors: theft, tampering/criminal trespass of a
motor vehicle, assault, and a weapons charge.® In Minnesota, between 2015 and present,

' Minn. Stat. § 244.052 (2020).

2 Ex. 1 at 1 (Risk Assessment Report), Ex. 4 at 175 (lllinois Order of Commitment); see also Minn. Stat.
§ 243.166, subd. 1b(b)(1) (2020) (requiring registration when “the person was charged with or petitioned
for an offense in another state that would be a violation of a law described in paragraph (a) [list of predatory
offenses] if committed in this state and convicted of or adjudicated delinquent for that offense or another
offense arising out of the same set of circumstances”).

SEx.1at1.

4 Ex. 4 at 176-88 (lllinois indictment).

5/d. at 177; Ex. 4 at 189 (Complaint).

6 Ex. 4 at 176; see also Ex. 4 at 10 (Petitioner’s criminal history report listing the conviction at felony level).
7 Ex. 4 at 7-11 (criminal history report).

81d. at 7-11.
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Petitioner was convicted of two felonies (stalking and domestic abuse—violating two or
more orders for protection), one gross misdemeanor (violating a domestic abuse no-
contact order), six misdemeanors (trespassing, assault, obstructing a police investigation,
giving a police officer a false name, and domestic abuse), and five motor-vehicle
misdemeanors.’

Petitioner had one previous ECRC risk level assignment in Minnesota; in 2019, he
was assigned Risk Level 2.!° In addition, Petitioner states that he was assigned a Risk
Level 1 in lllinois in 2000.!!

In July 2020, Petitioner was charged in Minnesota with felony third-degree criminal
sexual conduct.!? His recent period of incarceration — from which he was expected to be
released on March 2, 2021 — stemmed from this charge and other supervised release
violations.!?

M. Community Notification Act

Minnesota law provides that individuals convicted of certain criminal offenses are
considered “predatory offenders” and are subject to the Act.’ Under the Act, law
enforcement agencies in the area where a predatory offender resides, expects to reside,
is employed, or is regularly found, must disclose information “relevant and necessary to
protect the public and to counteract the offender’s dangerousness.”'® The extent of the
disclosure, and the persons to whom the disclosure is made, must relate “to the level of
danger posed by the offender, to the offender’s pattern of offending behavior, and to the
need of community members for information to enhance their individual and collective
safety.”'6

The Act creates a tiered structure of three risk levels to which an offender may be
assigned, and that assignment determines the scope of community notification.'” If an
offender is assigned Risk Level 1, information about the offender may be given to local
law enforcement agencies, as well as victims and witnesses related to the offender’s
criminal history.' Risk Level 2 permits additional notice to groups such as schools, child
care facilities, and individuals likely to be victimized by the offender.® Risk Level 3 permits
notice to be given to any community member whom the offender is likely to encounter,
unless law enforcement determines public safety might be compromised by the disclosure

9/d. at 3-7.

10 Ex. 4 at 88-90 (prior Risk Assessment Report, March 28, 2019).

" Id. at 89.

2 |d. at 3.

3 Ex. 3 at 2 (Risk Assessment Recommendation); Ex. 4 at 24-50 (documents concerning release
violations).

4 See Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a) (2020).
5 Minn. Stat. § 244.052, subd. 4(a).

16 Id.

7 See id., subd. 4(b) (2020).

8 Id., subd. 4(b)(1).

9 /d., subd. 4(b)(2).
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or more limited disclosure is necessary to protect the identity of the offender’s victim(s).2°
Every predatory offender confined in a Minnesota state correctional or treatment facility
must be assessed by the ECRC prior to release and assigned a risk level based upon the
degree of risk to the public that the offender poses.?’

The ECRC assesses each offender using a variety of tests and tools. Under Minn.
Stat. § 244.052, subd. 3(g), the ECRC must apply six risk factors to the offender: (1) the
seriousness of the offense should the offender reoffend; (2) the offender’s prior offense
history; (3) the offender’s characteristics; (4) the availability of community supports to the
offender; (5) whether the offender has indicated or credible evidence in the record
indicates that he will reoffend if released to the community; and (6) whether the offender
demonstrates a physical condition that minimizes the risk of reoffense.?? This list is not
exclusive.?

The ECRC also must score the predatory offender using a risk assessment
scale.?* The offender’s score translates into a presumptive risk level to be considered by
the ECRC. The ECRC, in its discretion, may deviate downward from the presumptive risk
level by applying mitigating factors or may increase the risk level based upon special
concerns.?® Based upon these considerations, the ECRC assigns a final risk level to the
predatory offender and it must prepare a report that “specifies the risk level to which the
offender has been assigned and the reasons underlying the committee’s risk assessment
decision.”?®

A predatory offender assigned Risk Level 2 or Risk Level 3 may seek
administrative review of the ECRC’s determination within 14 days of receiving notice of
the risk level assignment.?” The administrative review is conducted by an Administrative
Law Judge at the Office of Administrative Hearings and is subject to the contested case
rules.?® On review, “the administrative law judge shall decide whether the end-of-
confinement review committee’s risk assessment determination was erroneous and,
based on this decision, shall either uphold or modify the review committee’s
determination.”?® The decision of the Administrative Law Judge is final and subject to
appellate judicial review.*® A predatory offender may also ask the ECRC to reassess the
assigned risk level three years after the initial risk assessment, and may renew the
request once every two years following subsequent denials.3"

20 /d., subd. 4(b)(3).

21 /d., subd. 3 (2020).

22 [d., subd. 3(g).

2 d.

24 See id., subd. 2.

25 Minnesota Department of Corrections Policy No. 205.220 (Apr. 28, 2020); see also In re the Risk Level
Determination of R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

26 Minn. Stat. § 244.052, subd. 3(f).

27 [d., subd. 6(a) (2020).

28 Id., subd. 6(d). The contested case rules are found at Minn. R. 1400.5010-.8401 (2019).
29 Minn. Stat. § 244.052, subd. 6(c).

30 Minn. Stat. §§ 14.63, 244.052, subd. 6(c).

31 Minn. Stat. § 244.052, subd. 3(i).
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V. Procedural History

In preparation for Petitioner's release, Shelley Leutschaft, Ph.D., a licensed
psychologist with the DOC, prepared a risk assessment recommendation for Petitioner.32
Dr. Leutschaft scored the Minnesota Sex Offender Screening Tool 4.0 (MnSOST-4) for
Petitioner.33 According to the risk assessment tool, Petitioner’'s predicted probability of
sexual recidivism is 9.03 percent, placing Petitioner in the presumptive Risk Level 3
category.34

Dr. Leutschaft recommendation discussed the statutory factors found in
Minn. Stat. § 244.052, subd. 3(g). In reviewing the record, Dr. Leutschaft did not identify
any special concerns or mitigating factors.3® Dr. Leutschaft noted that Petitioner’s
MnSOST- 4 score placed him in the presumptive Risk Level 3 range and recommended
that the ECRC follow the presumptive risk level.3® Dr. Leutschaft based her
recommendation on an analysis of the statutory factors and the LS/CMI (another risk
assessment tool utilized by the DOC), and she concluded that she found “no reason to
depart from the actuarial tool (MnSOST-4) risk level [3].”3"

The ECRC convened on December 14, 2020, to address Petitioner’s risk level
assignment.38 Petitioner attended the meeting and was heard by the committee prior to
their vote.39

Petitioner noted that, despite his previous assignments to Risk Level 1 and 2, the
ECRC was assigning him to Risk Level 3 before he had even made a court appearance
on his 2020 charge.*0 Petitioner argued that he should remain Risk Level 2 unless he is
convicted of that charge.*' Petitioner said that he was frustrated because he felt that the
ECRC had already made up its mind to assign him to Risk Level 3 despite the ongoing
proceedings in his criminal case.*? Petitioner ended his participation in the hearing
because he was uncomfortable speaking over the phone to people he could not see or
identify.43

At the conclusion of the meeting, the ECRC voted unanimously to assign Petitioner
a Risk Level 3.4 On December 14, 2020, Petitioner submitted his appeal of the ECRC’s
risk level determination,*® and this contested case ensued.

32 Ex. 3 (Risk Assessment Recommendation); Ex. 8 (Dr. Leutschaft's Curriculum Vitae).
33 Ex. 3a (MnSOST-4.0 scoring).

34 Id.; Ex. 3 at 1, 4-5 (Risk Assessment Recommendation).

35 /d. at 4-5.

36 Id.

37 Ex. 3 at5.

38 Ex. 2 (Risk Assessment Report).

39 Id. at 3; Ex. 9 (audio recording of ECRC meeting).

40 Ex. 9 (audio recording of ECRC meeting).

41 1d.

42 [d.

43 /d.

44 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
45 Ex. 1 (Notice of Appeal).
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V. Legal Standard for Summary Disposition

Summary disposition is the administrative law equivalent of summary judgment.*6
A motion for summary disposition shall be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.4” The Office of Administrative Hearings follows the summary judgment standards
developed in the state district courts when considering motions for summary disposition
in contested case matters.

The function of the Administrative Law Judge on a motion for summary disposition,
like a trial court’s function on a motion for summary judgment, is not to decide issues of
fact, but to determine whether genuine, material factual issues exist.*® The Administrative
Law Judge does not weigh the evidence;* instead, the judge views the facts and
evidence in a light most favorable to the non-moving party.°

The moving party has the initial burden to show the absence of any genuine issue
regarding any material fact.>' A fact is material if its resolution will affect the outcome of
the case.5? If the moving party meets the initial burden, the burden shifts to the non-
moving party to prove the existence of any genuine issue of any material fact.>3 A genuine
issue is not a “sham or frivolous” one,>* and it cannot rely on mere allegations or denials.%®
Instead, a genuine issue requires presentation of specific facts demonstrating a need for
resolution in a hearing or trial.%®

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®” Thus, summary disposition is only proper when no fact issues need to
be resolved.’®® Instead, a genuine issue requires presentation of specific facts
demonstrating a need for resolution in a hearing or trial.>°

46 Pjetsch v. Minn. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn.
R. 1400.5500(K) .

47 See Sauter v. Sauter, 244 Minn. 482, 484, 70 N.W.2d 351, 353 (1955); Louwagie v. Witco Chemical
Corp., 378 N.W.2d 63, 66 (Minn. Ct. App. 1985).

48 DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

49 [d.

50 Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).

51 Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

52 O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996).

53 Thiele, 425 N.W.2d at 583.

5 Highland Chateau, Inc. v. Minn. Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 1984).

55 DLH, 566 N.W.2d at 71.

56 Minn. R. Civ. P. 56.05.

57 Sauter, 244 Minn. at 485, 70 N.W.2d at 353.

58 Id.

59 See Minn. R. Civ. P. 56.05.

[160641/1] 6



Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®® Thus, summary disposition is only proper when no fact issues need to
be resolved.®’

VL. Analysis

The Administrative Law Judge carefully reviewed the ECRC’s motion and
Petitioner’s claims, and concludes that the ECRC’s Summary Disposition motion should
be granted.

The hearing record demonstrates that the ECRC followed the requirements of
state statues when making its determination. The record also reflects that the ECRC
assigned Petitioner to Risk Level 3 based on the presumptive risk level suggested by the
MnSOST-4. Importantly, Petitioner raises no challenges as to the MnSOST-4’s
application or scoring.6?

Because Petitioner did not respond to the Motion for Summary Disposition, his
arguments are drawn from his Notice of Appeal.®® Petitioner stated that the ECRC was
wrong because he has not “had [his] first court date” in his pending 2020 criminal charge
and has not “been convicted for [the 2020] case.”®* He argued that Risk Level 3 was not
warranted because he “[has not] been convicted and has not “been to court for [the 2020]
case.”®® Petitioner questions whether the ECRC assigned him to Risk Level 3 “because
of [his] background.”6®

Although Petitioner has not been convicted of the 2020 charge, the record shows
that the Dr. Leutschaft and the ECRC considered that charge only to the appropriate
extent. Dr. Leutschaft properly listed and analyzed the 2020 charge in the discussion of
the factors of “potential dangerousness of reoffense” and “offender characteristics.”®’ In
addition, Dr. Leutschaft discussed the 2020 charge in her concluding recommendation
and rationale.®® This was an appropriate discussion of the charge, especially because
Dr. Leutschaft was clear that she based her ultimate recommendation on the presumptive
MnSOST-4 and not to punish Petitioner for charges of which he has not been convicted.
The record also reflects that the ECRC based its rationale for Risk Level 3 on Dr.
Leutschaft's recommendation and, ultimately, the presumptive MnSOST level.°

Finally, and most important, the record demonstrates that the 2020 charge was not
included in Petitioner's MnSOST score,”® which would have been inappropriate under

60 See Sauter, 70 N.W.2d at 353.

61 See id.

62 See id.

63 See Ex. 1 (Notice of Appeal).

64 Id.

85 Id.

66 Id.

67 Ex. 3 at 2-3 (Risk Assessment Recommendation).
68 Id. at 4.

69 See Ex. 2 (Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
70 See Exs. 3, 3a.
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MnSOST-4 scoring guidelines.” In other words, Petitioner scored a presumptive Risk
Level 3 on the MnSOST when considering only those offenses for which he has been
convicted. The 2020 charges only arose in this proceeding as part of a discussion of
certain risk factors in Dr. Leutschaft’s risk assessment recommendation.

VI. Conclusion

Petitioner has not shown that a genuine issue of material fact exists related to the
ECRC’s risk level assignment and the ECRC has established that it is entitled to judgment
as a matter of law. Therefore, the ECRC’s Motion is GRANTED. Petitioner’s appeal of his
risk level determination is DISMISSED, and the ECRC’s assignment of Risk Level 3 is
AFFIRMED.

The Administrative Law Judge reminds Petitioner that he may request the ECRC
reassess his risk level assignment after three years have elapsed since the ECRC’s
meeting on December 14, 2020.72 If the request is denied, the Petitioner may renew the
request once every two years following subsequent denials.”

J.E. L

71 See Ex. 5 (MnSOST-4. Scoring Guidelines).
72 Minn. Stat. § 244.052, subd. 3(i).
3 d.
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