OAH 5-0325-38799

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

C.T. Marhula, NOTICE OF DETERMINATION OF
. PRIMA FACIE VIOLATION
Complainant, AND
NOTICE OF AND ORDER FOR
vs. PROBABLE CAUSE HEARING

Votebemidji.com, Dave Wall, Nicole
Jaranson, Anna Manecke, Marie Richey,
Justin Hoover, and Dan Larson,

Respondents.

On November 2, 2022, C.T. Marhula (Complainant) filed a Fair Campaign
Practices Complaint (Complaint) with the Office of Administrative Hearings (OAH).' The
Complaint alleges that “Votebemidji.com,” whose members include the above-identified
individuals (Respondents), violated Minn. Stat. § 211B.04 (2022) by preparing and
disseminating campaign material that lacked a disclaimer in the required form.

Following a review of the Complaint and attached documents, the undersigned
Administrative Law Judge determines that the Complaint establishes a prima facie
violation of Minn. Stat. § 211B.04. For the reasons detailed in the memorandum below,
the Complaint will proceed to a probable cause hearing.

THEREFORE, IT IS HEREBY ORDERED AND NOTICE IS GIVEN that this matter
is scheduled for a probable cause hearing to be held before the undersigned
Administrative Law Judge at 11:00 a.m. on Thursday, November 10, 2022. The hearing
will be held by telephone conference. At the appointed time, the parties are directed to do
the following:

(a) Call 877-304-9269
(b)  Enter conference code 219956#
The probable cause hearing will be conducted pursuant to Minn. Stat. § 211B.34

(2022). Information about probable cause proceedings and copies of state statutes may
be found online at http://mn.gov/oah and www.revisor.leg.state.mn.us.

' The Complaint was initially submitted to the Office of Administrative Hearings (OAH) on October 27, 2022,
but lacked required information. The Complaint was resubmitted on November 2, 2022.


http://mn.gov/oah
http://www.revisor.leg.state.mn.us/

At the probable cause hearing, all parties have the right to be represented by legal
counsel or appear on their own behalf. In addition, the parties have the right to submit
evidence, affidavits, documentation, and argument for consideration by the Judge.

By 4:30 p.m. on Wednesday, November 9, 2022, the parties shall provide to the
Judge all evidence bearing on the case. Given the expedited nature of these
proceedings, the parties shall provide copies of the same items to the opposing party via
email.

Any document filed with the Office of Administrative Hearings, or any documents
that a party wishes to make part of the hearing record, may be filed in one of the following
ways: (1) by eFiling through the Office of Administrative Hearings' eFiling system;
(2) by mail; (3) by facsimile; or (4) by personal delivery.

The eFiling system is accessible at: http://mn.gov/oah/forms-and-filing/efiling/.
The Office of Administrative Hearings’ facsimile number is (651) 539-0310.

After the probable cause hearing, the Judge will either: (1) dismiss the Complaint
based on a determination that the Complaint is frivolous, or that there is no probable
cause to believe that the violation of law alleged in the Complaint has occurred; or
(2) determine that there is probable cause to believe that the violation of law alleged in
the Complaint has occurred and refer the case to the Chief Administrative Law Judge to
schedule an evidentiary hearing. Evidentiary hearings are conducted pursuant to
Minn. Stat. § 211B.35 (2022).

If the Judge dismisses the Complaint, the Complainant may seek reconsideration
of the decision on the record by the Chief Judge pursuant to Minn. Stat. § 211B.34,
subd. 3.

Any party who needs an interpreter or an accommodation for a disability to
participate in this hearing process may request one. Please advise the Office of
Administrative Hearings in writing as soon as possible if either an accommodation or an
interpreter is needed. The Office of Administrative Hearings requires that any party
requesting an accommodation for a disability fill out a request for accommodations form
as soon as possible to ensure that all accommodation requests are fulfilled. That form
can be found at: https://mn.gov/oah/assets/ada-accommodation-request-form-title-
ii_tcm19-440435.pdf.

A failure by any party to participate and appear by telephone at the probable
cause hearing may result in a finding of default, and the Complaint may be
dismissed or disposed of pursuant to Minn. Stat. § 211B.35, subd. 2.

Dated: November 7, 2022

JIM MORTENSON
Administrative Law Judge
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MEMORANDUM
. Background and Allegations

Respondent “Votebemidji.com” appears to be an association of persons acting
together to promote candidates for Independent School District 31 (ISD 31) School Board
in the general election to be held on November 8, 2022.2 According to the Complaint,
Respondents Dave Wall, Nicole Jaranson, Anna Manecke, Marie Richey, and Justin
Hoover “make up votebemidji.com.”® All of these individual Respondents are candidates
for the Bemidji School Board (ISD 31) except for Respondent Dan Larson.

Complainant alleges that Respondents prepared and caused to be posted a
campaign billboard and digital advertisement that encourages voters to vote for the
individual Respondent candidates.* The billboard and advertisement do not appear to
include a disclaimer indicating who or what committee prepared and paid for the material.®
Both the billboard and digital advertisement include the campaign website address:
“votebemidji.com.”®

A scanned image of the billboard and advertisement appears below:

SIS

2 Complaint (Nov. 2, 2022).
3 d.

4 Id. at Attachments 1, 2.
51d.

6 1d.

[182509/1] 3



1. Standard for Prima Facie Determinations

To establish a prima facie violation of the Fair Campaign Practices Act, a
complainant must allege sufficient facts to show that a violation of law has occurred.” The
complaining party must submit evidence or allege facts that, if accepted as true, would
be sufficient to prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37 (2022).8

For purposes of a prima facie determination, this tribunal must accept the facts
that are alleged in the Complaint as true, without independent substantiation, provided
that those facts are not patently false or inherently incredible.® In determining whether a
complaint alleges sufficient facts to state a prima facie case, reasonable inferences must
be drawn in the light most favorable to the complainant.°

A complaint must be dismissed if it does not include evidence or allege facts that,
if accepted as true, would be sufficient to prove a violation of Minn. Stat. §§ 211A.01-.14,
211B.01-.37."

M. Disclaimer Requirement (Minn. Stat. § 211B.04)

Under Minn. Stat. § 211B.04, subd. 1, it is unlawful to prepare or disseminate most
types of campaign material without prominently disclosing the name and address of the
person or committee causing the material to be prepared or disseminated.'? The statute
requires inclusion of a disclaimer providing the name and address of the committee that
prepared and paid for the material, and the disclaimer must read substantially as follows:
“Prepared and paid for by the committee (address).”"® The address
must be either the committee’s mailing address or the committee’s website, if the website
includes the committee’s mailing address. '

“‘Campaign material” is defined, in relevant part, as any literature, publication, or
material disseminated for the purpose of influencing voting.'® The purpose of the
disclaimer requirement is to “identify who or what committee prepared, disseminated and
paid for the campaign material.”"®

A committee is defined as “two or more persons acting together or a corporation
or association acting to influence the nomination, election, or defeat of a candidate or to
promote or defeat a ballot question.”'”

" Minn. Stat. § 211B.32, subd. 3 (2022).

8 Barry v. St. Anthony-New Brighton Indep. Sch. Dist. 282, 781 N.W.2d 898, 902 (Minn. Ct. App. 2010).
°Id.

10 Abrahamson v. St. Louis Cty. Sch. Dist., 819 N.W.2d 129, 136 (Minn. 2012).

" Barry, 781 N.W.2d at 902.

2 Minn. Stat. § 211B.04, subd. 1(a). The word “prominent” is not defined in the statute. However,
subdivision 5 provides that for written communications other than an outdoor sign, website, or social media
page, the disclaimer must be in 8-point font or larger.

3 Id. at subd. 1(b).

4 d.

S Minn. Stat. § 211B.01, subd. 2.

6 Hansen v. Stone, No. 4-6326-16911, FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER at 4 (Minn.
Office Admin. Hearings Oct. 28, 2005).

7 See Minn. Stat. § 211B.01, subd. 4.
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IV.  Analysis and Conclusion

The campaign billboard and digital advertisement promote candidates for the ISD
31 School Board and, therefore, meet the definition of “campaign material” under
Minn. Stat. § 211B.01, subd. 2. As campaign material, the billboard and advertisement
must “prominently include” a disclaimer “substantially in the form” provided under
Minn. Stat. § 211B.04, unless they meet an exception provided for in the statute.'®
Pursuant to Minn. Stat. § 211B.04, subd. 1(b), the campaign signs must state that they
were “[p]repared and paid for by the committee (address).” The
address may be the committee’s website if the website includes the committee’s mailing
address.®

Here, the billboard and digital advertisement include only the website address for
Respondent votebemidji.com.?° There appears to be no disclaimer.?’

Complainant alleges that the individual Respondents make up the entity or
committee “votebemidji.com.” Accepting the facts alleged in the Complaint to be true, as
is required at this stage of the proceedings, the Judge finds Complainant has established
prima facie violations of Minn. Stat. § 211B.04 by Respondents. According to the
Complaint, the Respondents are responsible for the dissemination of the billboard and
advertisement that lacks a disclaimer substantially in the form required under section
211B.04.

Therefore, the claimed violation will proceed to a probable cause hearing as
ordered above. At the hearing, Respondents will have the opportunity to present facts
and make arguments, including whether they are, in fact, part of “votebemidji.com” and
whether they did participate in the preparation and dissemination of the billboard and
advertisement in question. Complainant will, likewise, have the opportunity to present
facts and argument about the claimed violation.

J.R.M

8 See Minn. Stat. § 211B.04, subd. 3.
9 Id. at subds. 1, 4.

20 Complaint at Attachments 1, 2.

21 [d.
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