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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Dr. JoAnn Bassing,
NOTICE OF DETERMINATION OF
Complainant, PRIMA FACIE VIOLATION
AND ORDER FOR
VS. PREHEARING CONFERENCE

Mike Indihar and Dave Fazio,

Respondents.

On March 9, 2021, Dr. JoAnn Bassing (Complainant) filed a Fair Campaign
Practices Complaint (Complaint) with the Office of Administrative Hearings. The
Complaint alleges that Mike Indihar and Dave Fazio (Respondents) violated Minn.
Stat. §§ 211B.04 and 211B.09 (2020) in connection with an advertisement they placed in
a local paper endorsing certain candidates in the Greenwood Township election held on
March 9, 2021.

The Chief Administrative Law Judge assigned this matter to the undersigned
Administrative Law Judge pursuant to Minn. Stat. § 211B.33 (2020).

Following a review of the Complaint, the attached documents, and audio file, the
undersigned Administrative Law Judge has determined that the Complaint establishes a
prima facie violation of Minn. Stat. § 211B.09. This claim will proceed to a prehearing
conference. The Complaint fails to allege a prima facie violation of Minn. Stat. 211B.04
and that claim is dismissed. The reasons for these determinations are described in more
detail in the attached Memorandum.

THEREFORE, IT IS HEREBY ORDERED AND NOTICE IS GIVEN that this matter
is scheduled for a prehearing conference to be held before the undersigned
Administrative Law Judge at 10:30 a.m., on Tuesday, March 23, 2021. The hearing will
be held by telephone conference, for which the parties must call in. At the appointed time,
the parties are directed to:

(a) Telephone 1-888-742-5095, and, when prompted,
(b)  Enter conference code 454-161-2416#.

At the prehearing conference, preliminary matters will be addressed, such as
identifying the issues to be resolved, the number of potential withesses and exhibits
should the matter proceed to hearing, possible dates for the hearing, and determining
whether the matter may be disposed of on a written record without an evidentiary hearing.



Any party who needs an accommodation for a disability to participate in this
hearing process may request one. Examples of reasonable accommodations include
wheelchair accessibility, an interpreter, or Braille or large-print materials. If any party
requires an interpreter, the Administrative Law Judge must be promptly notified. To
arrange an accommodation, contact the Office of Administrative Hearings at
P.O. Box 64620, St. Paul, MN 55164-0620, or call 651-361-7900 (voice) or 651-361-
7878 (TDD).

A failure by any party to participate and appear by telephone at the
prehearing conference or at the hearing may result in a finding of default, the
allegations accepted as true, and the Complaint may be dismissed or disposed of
pursuant to Minn. Stat. § 211B.35, subd. 2. (2020).

Dated: March 11, 2021

W
YAMES E. LAFAVE
Administrative Law Judge

MEMORANDUM

Complainant was a candidate for the office of Greenwood Township Clerk in the
election held on March 9, 2021. Respondent Dave Fazio is Greenwood Township’s Fire
Chief. Respondent Mike Indihar is Greenwood Township’s Assistant Fire Chief.

According to the Complaint, the Township maintains its own fire department.’
Members are employees of the Township and are paid for calls, training, and monthly
business meetings.? The Complaint states that members receive a pension after a
pre-determined time and that failure to attend at least 50 percent of meetings may result
in termination and loss of pension.® Respondents, as Fire Chief and Assistant Fire Chief,
are the members’ direct supervisors.*

The Complaint alleges that on March 2, 2021, the fire department held its monthly
business meeting. According to the Complaint, Respondent Indihar conducted the
meeting following an agenda prepared by Respondent Fazio.® The Complaint states that
at the close of the meeting, Respondent Indihar stated the following:

' Complaint (Mar. 9, 2021).
2Id. at 3-4.

31d.

41d. at 8.

5 Id. at 5-6.
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The last thing he’s got on there, Dave’s looking at putting, uh, recognition
of our township supervisors into the Tower News and the free flyer that goes
out all over. | think he’s contacted pretty much everyone he wants to be on
there, that basically that a group of us really believe in Larry Tahija and
Byron Beihotfer, and Debbie and Belinda as really supporting us and the
community.

So, | know a number of people are going, we're not saying it's a fire
department letter, but it's members of the department speaking as citizens
as we can, saying this is what we believe in. A number of people, Dave has
not contacted, some people said no, that's okay.®

The Complaint alleges that after this meeting, Respondents prepared and placed
an advertisement that was published in a local newspaper on March 5, 2021.” The
advertisement urged residents to vote for a slate of candidates for township offices in the
upcoming election.® One of the candidates was Respondent Fazio’s wife, Belinda, who
was running for the office of Treasurer.® The advertisement stated that the identified
candidates “truly support both the Township and Fire Department.”'® The advertisement
also urged residents to vote in favor of a ballot initiative.'" The advertisement did not
include a disclaimer identifying who or what committee prepared and paid for the
advertisement.'? Instead, it stated that the advertisement was “sponsored by” a list of
18 individuals “who are members of the Greenwood Township Fire Department.”'®
Following the list of individual names, the advertisement stated in smaller font: “The
content of this statement is not intended to reflect the views of the Greenwood Township
Fire Department or the Greenwood Township Board.”'* According to the Complaint, all
but four members of the fire department allowed their names to be included in the
advertisement.'®

Complainant alleges that Respondents violated Minn. Stat. § 211B.04 by failing to
include a disclaimer identifying who or what committee paid for the advertisement.
Complainant further alleges that Respondents violated Minn. Stat. § 211B.09 by using
their official authority to compel members to sign on to the political advertisement
endorsing particular candidates.

6 Id. at 5; attached audio recording of March 2, 2021, meeting (on file with the Minn. Office of Admin.
Hearings).

7 Complaint at Attachment 2.
8 1d.

°d.

10 q.

" d.

2 q.

3 1d.

4 d.

'S Complaint at 5.
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l. Standard for Prima Facie Determinations

To establish a prima facie violation of the Fair Campaign Practices Act, the
complainant must allege sufficient facts to show that a violation of law has occurred.'®
The complaining party must submit evidence or allege facts that, if accepted as true,
would prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37 (2020).""

For purposes of a prima facie determination, this tribunal must accept the facts
alleged in the Complaint as true, without independent substantiation, provided that those
facts are not patently false or inherently incredible.® In determining whether a complaint
alleges sufficient facts to state a prima facie case, reasonable inferences must be drawn
in the light most favorable to the complainant.’® A complaint must be dismissed if it does
not include evidence or allege facts that, if accepted as true, would be sufficient to prove
a violation of Chapters 211A or 211B.%°

Il Disclaimer Requirement (Minn. Stat. § 211B.04)

Under Minn. Stat. § 211B.04, subd. 1, it is unlawful to prepare or disseminate most
types of campaign material without prominently disclosing the name and address of the
person or committee causing the material to be prepared or disseminated.?! The statute
requires inclusion of a disclaimer providing the name and address of the committee that
prepared and paid for the material, and the disclaimer must read substantially as follows:
“Prepared and paid for by the committee (address).”??

“‘Campaign material” is defined, in relevant part, as any literature, publication, or
material disseminated for the purpose of influencing voting.?> The purpose of the
disclaimer requirement is to “identify who or what committee prepared, disseminated and
paid for the campaign material.”?*

The advertisement at issue urged residents to vote for specific candidates for
township offices.?®> The advertisement meets the definition of “campaign material.”?
However, Minn. Stat. § 211B.04, subd. 3(b) provides an exemption to the disclaimer
requirement for individuals who are not required to report under Minn. Stat. chap. 211A.
Minn. Stat. chap. 211A governs the campaign financial reporting requirements for those
seeking election to county, municipal, and other local offices.

16 Minn. Stat. § 211B.32, subd. 3.

7 Barry v. St. Anthony-New Brighton Indep. Sch. Dist. 282, 781 N.W.2d 898, 902 (Minn. Ct. App. 2010).
8 1d.

9 Abrahamson v. St. Louis Cty. Sch. Dist., 819 N.W.2d 129, 136 (Minn. 2012).

20 Barry, 781 N.W.2d at 902.

21 Minn. Stat. § 211B.04, subd. 1(a).

22 |d. at subd. 1(b).

23 Minn. Stat. § 211B.01, subd. 2.

24 Hansen v. Stone, OAH No. 4-6326-16911, FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER at 4 (Minn.
Office Admin. Hearings Oct. 28, 2005).

25 Complaint at Attachment 2.

26 Minn. Stat. § 211B.01, subd. 2.

[157549/1] 4



Pursuant to Minn. Stat. § 211A.02, only candidates or committees that receive or
make disbursements of more than $750 in a calendar year are required to report. An
individual or committee that does not spend or receive contributions of more than $750 in
a calendar year is not required to file campaign finance reports under chapter 211A. Such
an individual is also not required to include a disclaimer on campaign material, under
Minn. Stat. § 211B.04, subd. 3(b).

Complainant has failed to allege any facts to support finding that Respondents
spent more than $750 to prepare and publish the campaign advertisement. If
Respondents spent less than that amount in a calendar year, they were not required to
include a disclaimer on the material. Because the Complaint fails to sufficiently allege
facts to support finding a prima facie violation of Minn. Stat. § 211B.04, this claim must
be dismissed.

M. Compulsion (Minn. Stat. § 211B.09)
Minn. Stat. § 211B.09 provides as follows:

An employee or official of the state or of a political subdivision may not use
official authority or influence to compel a person to apply for membership
in or become a member of a political organization, to pay or promise to pay
a political contribution, or to take part in political activity. A political
subdivision may not impose or enforce additional limitations on the political
activities of its employees.?’

To allege a prima facie violation of Minn. Stat. § 211B.09, Complainant must put
forward facts that would support finding that Respondents used their official authority or
influence to “compel” persons to take part in a political activity. The commonplace
understanding of the word “compel” is to “drive or urge forcefully or irresistibly,” or “to
cause to do or occur by overwhelming pressure.”?8

Although “political activity” is not defined in the Fair Campaign Practices Act, the
Act defines “political purposes” to mean an act “intended or done to influence, directly or
indirectly, voting at a primary or other election.”?® Endorsing candidates in campaign
material is a political activity for purposes of Minn. Stat. § 211B.09.

Accepting the facts alleged as true, as is required at this preliminary stage of
review, the Administrative Law Judge finds Complainant has put forward sufficient facts
to support finding a prima facie violation of Minn. Stat. § 211B.09 on the part of
Respondents. Complainant alleges that Respondents contacted individual members
privately and urged members publicly during the department’s monthly business meeting
to sign on to an advertisement endorsing specific township candidates. Complainant
alleges further that Respondents did this solicitation in their official capacities as Fire

27 Minn. Stat. § 211B.09 (emphasis added).

2 See “Compel,” Meriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/compel (last
visited Mar. 10, 2021).

2 Minn. Stat. § 211B.01, subd. 6.
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Chief and Assistant Fire Chief. Moreover, one of the candidates they urged members to
support was the Fire Chief's wife. Given Respondents’ leadership positions and the
authority they hold over members as their direct supervisors, it is possible members may
have felt pressured or compelled to include their name on the political advertisement.
Complainant has asserted that at least one member did feel pressure to do add his name
to the advertisement. These facts are sufficient to allow this claim to proceed to a
prehearing conference as ordered.

V. Conclusion

Complainant has established a prima facie violation of Minn. Stat. § 211B.09. The
claimed violation will proceed to a prehearing conference and evidentiary hearing, if
necessary. The alleged violation of Minn. Stat. § 211B.04 is dismissed.

J.E. L.
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