SOFTWARE LICENCE AND SUPPORT SERVICES AGREEMENT

This Software License, Suppori and Services Agreement (“Agreement”) is made as of the date of last signing herein (“Effective
Date”) between IBM Corporation whose address for the purposes of this Agreement is at 13800 Coppermine Road, Suite 410,
Herndon, VA 20135 (“IBM”) and the State of Minnesota, acting through its Cominissioner of Commerce whose address for
the purposes of this Agreement is at 85 7th Place East, Suite 500, St. Paul, MN 55101-2198 (the “Licensec™).

WHEREAS:

(A) IBM hereby licenses the Software to the Licensee in relation only fo the Purpose (as defined in each applicable Order

Form) subject to the terms of this Agreement.

B) IBM has agreed to provide Software Support Services to the Licensee in relation to the Software.

NOWIT IS HEREBY AGREED AS FOLLOWS:
Definitions; ’

A. “Current Version” means the latest generally available
version of the Software at any particular time and shall be
denoted by number ‘x.y> where x is greater than zero and y
is equal to or greater than zero; Examples: v3.0 or v4.0 or
vd.L.

B. “Documentation” means the complete sel of manuals
(e.e. release notes, user, Installation, instruction or
diagnostic manuals) in electronic format provided with the
Software at the time of licensing or subsequently made
available.

C. Emergency Patch” means a defect {ix or change to the
Software denominated by a suffix _EPnn onto the version
that it may be applied to, which is immediately required by
the Licensee 10 rectify a production Severity 0 ot Severity
1 problem, and is issued to the affected Licensee onty and
is provided as-is without warranty.

D. “Enterprise” includes any legal entily that, by more
thanr 50%, owns, is owned by, or is under common
ownership with IBM.

L., “Intellectual Property Rights” means all intellectual

property rights including patents, trademarks, know-how,
trade secrets, design rights, copyright, database rights,
moral rights (whether or not any of these are registered and
including any applications for registration of any such
rights) and all rights or forms of protection of a similar
nature or having similar effect to any of these which may
exist or come into exisience in the future anywhere in the
world.

F. “Minor Version” means a minor change to the Current
Version of the Sofiware adding minor new features and/or
minor improvements to existing features and shall be
denoted by number ‘x.y’ where x and y are greater than
zero, Example: V 4.5,

G. *New Yersion” means a major change to the Current
Version of the Software adding significant new features
andfor improvements to existing features and shall be
denoted by number ‘x.0° where x is greater than zero;
Example: V 4.0.

I1, *Order Form(s)” means each Software product and/or
associated Software Support Services andfor iraining
services Order Form executed by the parties which
references and is governed by this Agreement. Each Order
Form shall constifute a separate and independent
contractual obligation from any other Order Form.

L “Purpose”

Licensee is limited to using the Software for a particular
Purpose as set ouf in an applicable Order Form.

J.“Service Pack” means a release thai conlains all
Emergency Patches since the previous Service Pack. Ttisa
general release to all customers who have an active support
agreement and shall be denoted by number ‘xy SPz’
where x and z are greater than zero and y is equal to or

greater than zero; Txample: V 4.0_SP03 and is provided
as-is, without warranty.

K. “Specified Operating Environment” means the
hardware and software platform specified in the applicable
Order Form upon which the Seflware is licensed to be used
under this Agreement. A description of the Specified
Operating Environment will be provided by IBM in
electronic format on licensing of the Software.

L. “Software” means the software specified in each
applicable Order Form and, as appropriate, subsequent
Updates within the terms of this Agreement., Unless
specifically stated otherwise, all Sofiware is delivered to
Licensee only if and when generally commercially
available. ’

M, “Software Support Services”

Standard annual Support fees are caleulated al 20% per
year of the net License Fee as set out in each applicable
Order Form and includes Software support and Updates. At
Licensee’s option, Licensee may upgrade to out of hours
Seftware Support Services or IBM Platinum Care or may
subscribe to additional Soflware Support Services as
described in the IBM Support Policy Document. In the
event Licensce elects to purchase such additional Support
Services, this shall be indicated in an Order Form and
additional fees shall be due based on IBM’s then current
prices for such services. All annual Software Support fees
are due and payable in advance and non-refundable.

N. “Scope of Use” means the right of Licensee to use the
Software up to the tofal number of Users, Permitted
Internal Users, Permitted External Users, Professional
Workspace Users and Public Access Users (collectively
“Aunthorized Users™) on the Specified Operating
Environment, or other resirictions on Licensee’s use of the
Software as specified in an applicable Order Form. Any
extension of the licensed Scope of Use shall be subject fo
payment of additional license fee(s).

0. "Update" means any puoblished and commercially
released (i) New Version of the Software which is not
designated by IBM as a new preduct for which it charges
separately; (i) a Service Pack and/or (iii) Minor Version.
P. User Definitions

“User™ means an individual occupant of a single
workstation {comprising a Wvisual display unit and
keyboard, with or without other input/output devices)
accessing the Sofiware who is an employee, sub-
contractor, or agent of Licensee and is engaged on work in
connection with the Purpose.

“Permitted Internal Users” means, to the extent agreed
between the parties and set out herein, an officer, director,
cemployee, executive, agent or adviser (“Personnel”) of the
Licensee and/or sub-coniractor(s) who may, by password
identification, directly or indirectly access and/or use the
Software in connection with the Purpose.

“Permitted External Users” means, lo the extent agreed
between the partics and set out in the Order Form; (&)
Personnel of named third parties such as employers,



lawyers and/or healthcare authorities who may use the
Soflware for accessing general infonnation held on the
Licensee’s computer system andfor have been authorised
by individual ¢lients/customers of the Licensee o use the
Software to access their personal records using their
individual password identification; and (b) Personnel of
named external service providers engaged by Licensee who
may, by password identification, directly or indirectly
access and/or use the Software to provide services to
and/or on behalf of the Licensee in connection with the
Purpose.

“Professional Workspace Users” means limited role-
based access to the Software by non-agency users, such as
lawyers, teachers or law enforcement officers (the required
professional class shall be specified in an Order Form) who
are part of the delivery of services to citizens. Professional
Workspace Users shall: (a) be limited to the professional
class sel out in an Order Forn; (b) support specific role-
based functionality, user workflows, and security required
for a pre-determined user class such as service providers,
and employers; and (b) shall be confined solely to the
functionality necessary to their limited role.

“Public Access Users” means, to the extent agreed
between the partics and set ont in the Order Forin, persons
other than Permitted Internal Users or Permitted External
Users who may have access through an Internet web
connection or future synonymous technology: (a) (o
general information held on the Licensee’s computer
system without individual password identification and/or;
{b) to their own personal records held on such system with
individual password identification,

Q. “Territory” means the geographical area of the State of
Minnesota

1. License

A.  Rights Granted:

(i) IBM has the right, power and authority to and, subject to
the terms of this Agreement, hereby grants the Licensee a
non-exclusive, non-transferable, non-sub licensable license
to (a) use the Software solefy in connection with the
Purpose and only for the Scope of Use as agreed in each
applicable Order Form and in accordance with the
Documentation and (b) use the Documentation solely in
connection with Licensee’s authorized use of the Software.

(ii) Licensec may alter, modily or merge the Software with
other software, provided, however, that no such alteration,
modification or merger, however extensive, shatl diminish
IBM’s right, title or interest in the Software

(iif) Licensee may make a reasonable number of copies
{not to exceed three (3)) of the Software for archival or
backup purposes, and a reasonable number of copies of the
Documentation only for the use specified under this
Agreement, provided that all titles, trademarks, and
copyright and restricted rights notices shall be reproduced
in such copies.

(iv) Provided the Software remains under the control of
the Licensee and that License remains liable for its use,
Licensee may permit its authorized third-pary contractors,
agents and service providers who are under an obligation
of confidentiality at least as restrictive as the obligations in
this Agreement to use the Software exclusively for the
benefit of Licensee and subject in all respects to the terms
of this Agreement

Licensee’s liabilily may governed by the Minnesota Tort
Claims Act, Minn. Stat. § 3.736.

(v) (Notwithstanding (i), Licensee may transfer the license
to a quasi-governmental or private entity to the extent that
entity has been delegated responsibility to carry out the
governmental functions for which the Licensee has
obtained this Heense.,

B. License Exclusions:

Except as expressly set out herein or as otherwise expressly
permitted by law, Licensee may not:

(i) copy the Software (except for back-up or archival
purposes); (ii) modify, translate, reverse assemble, reverse
compile or otherwise reverse engineer, de-compile or
disassemble the whole or any part of the Software (except
fo the extent applicable laws specifically prohibit such
restriction); (iii) assign, transfer, sell, lease, lend, sub-
ficense, rent, charge or otherwise deal in or encumber the
Software or use the Soflware on behalf of any third party,
or make available the same to any third party without the
prior written consent of IBM; or (iv) remove ar aller any
copyright or other proprietary notice from the Sofiware or
any authorized copy thereof; (v) use run-time versions of
third party products embedded in the Sofiware, if any, for
use other than the intended use of the Sofiware under this
Agreement; (vi) permit other persons or entities to use the
Software, excepl pursuant to the tenns of this Agreement;
(vii) exceed the licensed Scope of Use for which fees have
been paid without written notice and the payment of the
required addilional fees; (viii) transfer the Software to a
different soltware database platforin without providing
prior wrilten notice to IBM and payment of any additional
fees that may be due; (ix) use the Softwate in any way not
expressly provided for in this Agreement,

C. Audit:

Verification Process

Licensee agrees o create, retain, and provide to IBM and
its auditors accurate written records, system tool cutputs,
and other system information sufficient to provide
auditable verification that Licensee’s use of all Software is
in compliance with the Agreement, including, without
limitation, all of IBM’s applicable licensing and pricing
qualification terms. Licensee is responsible for 1) ensuring
that it does not exceed its Authorized Users, and 2)
remaining in compliance with the Agreement.

Upon reasonable notice, IBM_ may verify Licensee’s
compliance with the Agreement at all sites and for all
environments in which Licensee uses (for any purpose)
Programs subject to the Agreement terms.  Such
verification will be conducted in a manner that minimizes
disruption to Licensee’s business, and may be conducted
on Licensee’s premises, during normal business hours.
IBM may use an independent auditor to assist” with such
verification, provided 1 IBM has a writlen confidentiatity
agreement in place with such auditor.

Resolution

IBM will notify Licensee in wriling if any such verification
indicates that Licensee has used the Sofiware in excess of
its Authorized Users or is otherwise not in compliance with
the Agreement terms. Licensce agrees to promplily pay
directly to IBM the charges that IBM specifies in an
invoice for 1) any such excess use, 2) support for such
excess use for the Iesser of the duration of such excess use
or two years based on then current applicable lowest price
list, and 3) any additional charges and other liabilities
determined as a result of such verification as mutvally
agreed to by the parties or if so ordered by court.

2, Intellectual Property Rights




A, All Intellectual Property Rights of whatsoever nalure in
and to the Software, Documentation and any copies thercof
are and shall remain the sole and exclusive property of
IBM or its licensors as the case may be. The Licensee
shall protect IBM’s Tntellectual Property Rights in the
Software, Documeniation and any copies thereof and
agrees to lake all reasonable steps to protect them from
wnauthorized use or copying,

B. Licensee Modifications to the Software:

If Licensee creates or commissions a Software
modification, Licensee shall have ownership of the
medification that remain afier IBMs tools, if any, have
been separated from the modification (“Licensce
Modification") Licensee shall use Licensee Modifications
in accordance with the terms of this Agreement and
Licensee agrees not to exercise its rights in the Licensee
Modifications fo interfere with IBM's development or
marketing of the Soflware. Licensee granis IBM a
perpetual, irrevocable, transferable, royaliy-free, world-
wide license to reproduce, use, medify, display and
distribute the Licensee Modifications (excluding, however,
any Licensee Confidential Information)} for IBM’s business
purposes. :

C. Licensee does not acquire any rights, express or implied
in the Software, other than those specified in fhis
Agreement.

D. Nothing in this Agreement shall confer on either party
any rights in any trade name, business name, trade mark or
other proprietary name or mark of the other party.

3, Payment

A. In consideration of the licence grant under this
Agreement, the Licensee will pay to Licensor the up-front
non-refiindable license fee for the Software in accordance
with the applicable Order Form. Licensor shall accept
payment by Maximuos, the appointed prime contractor of
Licensee, on behalf of Licensee for the fees sel out in the
appleable Order Form 1. Maximus will invoice Licensee
in accordance with the terms set out in the applicable Order
Forml. Furthermore, for the avoidance of doubt, such
payment by Maximus will be in settfement of Licensee’s
obligation to pay Licensor in accordance with the
applicable Order Torm and shall not give rise to any rights
to or of Maximus howsoever arising in connection with or
under this Agreement, except as may be expressly st out
in the Agreemenl. For the forther avoidance of doubi,
should Maximus fail to remit such License Fees to
Licensor, Licensee shall remain lable for the payment of
such fees to Licensor. The License Fee shall not be subject
to future performance obligations of the Licensor and shall
not be applicable against future services provided by
Licensor to the Licensee. The terms of this Clause relating
to the Licence Fee are independent and distinet from the
other terms of this Agreement. In consideration of the
license of the Soflware granted under Section 1, the
Licensee will pay TBM the up-front non-refundable license
fee for the Software in accordance with the applicable
Order Form. Except as provided herein, there shall be no
refund, rebate, or credit whatsoever, Licensee’s right to use
the Sofiware is specifically conditioned on Licensee’s
payment 10 IBM of the applicable license fee. The licence
fee shall not be subject to future performance obligalions
of TBM and shall not be applicable against future services
provided by 1IBM io the Licensee. The licence fee is
determined on the basis of licensed Scope of Use agreed in
each applicable Order Form. Any extension of ihe use of

the Sofiware beyond the Heensed Scope of Use may incur
additional fees and will be subject to the terms and
conditions of this Agreement,

B. Licensee shall pay the applicable Sofiware Suppert
Services fees in accordance with the applicable Order
Form and subsequently as an annual charge. Payment shall
be due within thirty (30) days of invoicing by IBM. If
Licensee fails to remit the applicable Software Support
Services fees, IBM will have no obligation to provide
Software Support Services and such suwspension of
Software Support Services will only be lifted upon
payment of all ouistanding fees,

C. If any authority imposes on the Sofiware or related
Software Support Services, a duty, tax, levy, or fee,
excluding those based on TBM’s net income, then Licensee
agrees 10 pay that amount, as specified in an invoice, or
supply exemption documentation, Licensee is responsible
for any personal property taxes for the Software from the
date that Licensee obtains it. If any authorily imposes a
customs duty, tax, levy, or fee for the import into or the
export, transfer, access, or use of the Software outside the
country in which the original Licensee was granted the
license, then Licensee agrees that it is responsible for, and
will pay, any amount imposed.

D. Software (incleding Software Updates where
applicable) will be shipped from IBM's facility in Dublin,
by commercial air transporiation. All risk shall pass to
Licensee upon receipt of the Soflware by Licensee, In
addition, the Licensee shall pay the then current
transportation and insurance fees agreed to in advance by
Licensee. All documentation is shipped on CD-Rom
format. Requests for printed documentation are charged at
IBM's then current rates as quoted from time to time.

E. Licensee agrees to pay for all uncontested amounts due
under this Agreement within thirly (30) days afier the date
of invoice. Past due amounts will bear interest of one and
ong-half percent (1%:%6) per month from the due date or the
highest rate pennitted by law if less, All payments due
hereunder shall be made to the designated bank account of
IBM in accordance with such timely written instructions as
IBM shall from time to time provide.

4, Warrantics

A. For a period of 90 days, IBM warrants that the
unmodified Software, while used in the Specified
Operating Environmend, will conform in all material
respects {o the Documentation supplied. Should a material
nonconformity appear within the warranty period, and
provided proper notice has been given to IBM, IBM will as
its sole obligation and as the Licensee’s sole and exclusive
remedy, use due diligence to correct the nonconformity and
provide Licensee with one copy of any such corrected
version of the Software, or, if IBM is unable to correct
such nonconformity within a reasonable period of time,
refund that portion of the license fee paid for the non-
conforming Software uwpen return of all such non-
conforming copies of the Software to IBM. In the event
such nonconformity is in an Update delivered pursuant to
Section 5 hereof, the refund shall be limited to the most
recent Software Supporl Services fee paid for the non-
conforming Update.

B. IBM does not warrant that Licensee’s use of the
Software and Support Services will be error free, operate
without interruption or that IBM will correct all Software
defects, Both parties understand that software has inherent
limitations, and Licensee must determine that the Software
licensed hercunder meets Licensee’s requirements, The



Licensee accepts responsibilily for the selection of the
Software to achieve its intended results

C. THESE WARRANTIES ARE LICENSEE’S
EXCLUSIVE WARRANTIES AND REPLACE ALL
OTHER WARRANTIES OR CONDITIONS, EXPRESS
OR TMPLIED, INCLUDING, BUT NOT LIMITED TO,
ANY IMPLIED WARRANTIES OR CONDITIONS OF
MERCHANTABILITY, SATISFACTORY QUALITY,
FITNESS FOR A PARTICULAR PURPOSE, TITLE,
AND ANY WARRANTY OR CONDITION OF NON-
INFRINGEMENT, SOME STATES OoR
JURISDICTIONS DO NOT ALLOW THE EXCLUSION
OF EXPRESS OR IMPLIED WARRANTIES, SO THE
ABOVE EXCLUSION MAY NOT APPLY TO
LICENSEE, IN THAT EVENT, SUCH WARRANTIES
ARE LIMITED IN DURATION TQ TIIE WARRANTY
PERIOD. NO WARRANTIES APPLY AFTER THAT
PERIOD. SOME STATES OR JURISDICTIONS DO
NOT ALLOW LIMITATIONS ON HOW LONG AN
IMPLIED WARRANTY LASTS, SO THE ABOVE
LIMITATION MAY NOT APPLY TO LICENSEE.

THESE WARRANTIES GIVE LICENSEE SPECIFIC
LEGAL RIGHTS. LICENSEE MAY ALSO HAVE
OTHER RIGHTS THAT VARY FROM STATE TO
STATE OR JURISDICTION TO JURISDICTION.

THE, WARRANTIES IN THIS SECTION 4 ARE
PROVIDED SOLELY BY IBM THE DISCLATMERS IN
THIS SUBSECTION 4, HOWEVER, ALSO APPLY TO
iBM’S SUPPLIERS OF THIRD PARTY CODE. THOSE
SUPPLIERS PROVIDE SUCH CODE WITHOUT
WARRANTIES OR CONDITION OF ANY KIND. THIS
PARAGRAPH DOES NOT NULLIFY IBM’S

WARRANTY  OBLIGATIONS  UNDER  THIS
AGREEMENT.
5. Software Support Services

In the event Licensee subscribes to Standard Software
Support Services, IBM will upon payment provide such
support pursuant (o the terms and conditions set forth
herein.  Additional optional Suppoit Services may be
procured by Licensee as indicated in the applicable Order
Form,

A. Standard Software Support Services, IBM will
provide Software Support Services to Licensee, provided
Licensee remains a current subscriber to such Software
Support Services and has paid all monies due therefore,
Upon reasonable notice, IBM reserves the right to modify
the terms and conditions of Support Services, provided that
any such modification will not substantially dininish the
level of Supporl Services that Licensee is then cumrently
receiving or which may require Licensee to agree to
modifications that are in conflict with cogent Minnesota
law.

Software Support Services are provided on a 12-month
basis {("Annual Support Period”) and can be renewed in
wriling by mutual agreement of the parties.  Software
Support Services shall be provided in accordance with
IBM’s policies in effect at the beginning of each renewal
of the Annual Support Period, a copy of which is available
through the IBM Care Sysiem. Licensee may not elect o
exclude any of the Software from Software Support
Services during the Annual Support Period. No partial
Software Support Services coverage is permitied.

If Licensee initially declines Sofiware Support Services
and then subsequently elects to commence Sofiware

Support Services, or if Software Support Services for the
Software is discontinued al Licensee's request and then
subsequently renewed, Licensee shall pay the applicable
Software Supporf Services fees that would have been due
for the period during which Software Support Services
were not provided.

B. Error Corirection. IBM shall use reasonable care and
skill {o provide workarounds for andfor to correct
reproducible Soflware errors in, the Software attributable
to IBM with a level of effort commensurate with the
severity of such errors and in accordance with the terms of
Section C. (“Response Times™}. Upon identification of any
Software error, Licensee shall notify IBM of such error and
shall provide IBM with information sufTicient to locate and
duplicate the error.

C. Response Times.

-Run-time/Operational Environment

Severity Definition Response
Time

Severity 0 | Business stopping outage; I he
Total enterprise-wide or
mission-critical application
faiture.

Severity | | Application shows severe 4 hrs
uncharacteristic behaviour or
is frequently unavailable,
Corruption / loss of data

Severity 2 | Docomented functionalily 12 hes
cannot be used or is
behaving incorrectly

Severity 3 | Non-critical: business 40 hrs
function is operable with
workarotinds,

- Development Environment

Severity Definition Response
Time
Severity 0 | Critical:  Specifically  the 4 hrs

Software cannot be installed.
The Software Build Process
fails; development function is
operable  but  substantially
degraded; affected area(s) of
development can operate but
with  heavy relfance on
workarounds.

Severity | | Critical: development 8 hrs
function is operable but
substantially degraded; long-
ferm exposure to
workarounds may  impact
progress; interruptions and
delays to schedule likely,

Severity 2 | Non-critical:  developiment 24 hrs
function is operable with
workarounds.

Severity 3 | General wusage questions, 40 hrs
recommendations for

enhancements. A workaround




or partial solution exists.

D. Technical Support/ TBM Care. 1BM allows Licensee
to report an unlimited number of cases and aceess to ifs
technical support group (“IBM Care”) by Licensec's
support contacts. Licensee’s who elect to acquire Platinum
sapport may appoint, six (6) IBM support contacts, four of
which are read-only. Licensee shall ensure that all IBM
stpport contacts are IBM certified following training in the
use of IBM products. The hours of operation for the
technical suppori group service are from 9:00 a.m. until
5:30 p.m. local time Monday through Friday excluding
local holidays. The technical support desk can be reached
via telephone, twenty-four (24) hours a day for Severity 0
eITOLS.

E. Updates, IBM will, from time to ilime, provide to
Licensee Updates to the Software which are released by
IBM during the termn of this Agreement.  IBM shall
determine, in its sole discretion, when Updates shall be
made available to Licensee. Licensee is responsible for the
installation of Updates from one release to the next of the
Software, ,

I, Training and supplementary time and material
implementation services. IBM shall provide Licensee
with such services as set forth in the applicable Order Form
at the apreed fees Training services may be rendered at
Licensee’s site only as the parties mulvally agree in
writing,

G. Licensce's Responsibilities. As a condition to the
provision of workarounds and error corrections, Licensee
will (i) appoint two (2) IBM certified employees o serve
as primary contacts between Licensee and IBM, and wiil
ensure that Licensee's support inquiries are initialized and
handled through these contacts; (ii) provide IBM wilh
reasonable access to all necessary personnel to provide
information regarding errors or problems reported by
Licensee; and (iii) provide IBM with remote access to the
Software. If appropriate, IBM will provide on-site support
personnel. In such event, Licensee shall reimburse TBM for
such support personnel on a time and materials basis,
including reasonable and actual travel and incidental
expenses as agreed to by the parties in writing prior to
fravel. Such reimbursement shall be due and payable
immediately upon receipt of invoice. The Licensee will
provide or procure the provision of Level 1 and Level 2
support as described in the IBM Support Policy handbook,

H. Exclusions. IBM shall not be responsible for, including
but not [imited to, providing Support Services for (i)
Software that fails to comply with the Documentation if
such non-compliance is the rvesult of cusiomizalions or
modification of the Seftware; (i) Software that experiences
errors or interruptions arising in relation to third party
hardware or sofiware not supplied by IBM or its
subsidiaries or Enterprise; (iii) Software that is affected by
data from third party hardware or software; {iv) any
previous or earlier New Version of the Software except for
the immediately prior version of the Soflware (v) Software
that is not used in the Specified Operating Environment or
in accordance with this Agreement; (iv) etrors that arise
from the failure by Licensee to implement resolutions
previously advised by TBM.

If IBM expends its time on a noncompliance found to be
the result of any of the preceding, Licensee shall pay IBM
for such time at IBM's then-current hourly consulfing rate.

6. . Intellectual Property Protection
A. Third Party Claims

If o third party asserls a claim against Licensee that the
Software infringes thal parly's patent or copyright, IBM
will defend, with the approval of the Minnesota Attorney
General’s Office and consistent with Minn, Stat. § 8.06,
Licensee against that claim at IBM’s expense and pay ail
costs, damages, and attorney's fees that a court finally
awards against Licensee or that are ineluded in a settlement
approved in advance by IBM, provided that Licensee;

a.  promptly notifies IBM in writing of the claim;

b. allows IBM to control, and cooperale with 1BM in,
the defense and any related settlement negotialions;
and

¢. is and remains in compliance with the Soflware’s
license and other terms and Licensee’s obligations
under Remedies below,

B, Remedies

If such a claim is made or appears likely to be made,
Licensce agrees to permit IBM, in IBM’s discretion, to: i)
enable Licensee to continue to use the Software; ii) modify
it; or {if) replace it with one that is at least functionally
equivalent. If IBM determines that none of these
alternatives is reasonably available, Licensee agrees to
immediately discontinue use of the Software and retumn it
and all copies to IBM on IBM’s written request. IBM will
then give Licensee a credit equal to the amount Licensee
paid for the returned Seflware.

C. Claims for Which TBM is Not Responsible

IBM has no ebligation regarding any claim arising from or
related fo any of the following:

a. anything provided by Licensee or a third party on
Licensee’s behalf that is incorporated inte the Software or
IBM’s compliance with any designs, specifications, or
instructions provided by Licensee or a third party on
Licensee’s behalf}

b, modification of the Software by Licensee or a
third patty on Licensee’s behalf;

C. Software use other than in accordance with its
applicable licenses and restrictions or use of a non-current
version or release of the Software, when a claim could
have been avoided or the risk of a claim reduced by using
the current version or release;

d. the combination, operation, or use of ihe
Software with any program, hardware device, data,
apparatus, method, or process;

e the distribution, operation, or use of the Software
ouiside Licensee’s Enterprise or for the benefit of any third
party; or

D. This Intellectual Property Protection section states
IBM’s entire obligation and Licensee’s exclusive remedy
regarding any third party intellectual properly claims,

7. Limitation of Liability

The limitations and exclusions in this Section 7 (Limilation
of Liability) apply to the full extent they are not prohibited
by applicable law without the possibility of contractual
waiver,

Ttems for Which IBM May Be Liable



Circumstances may arise where, because of a default on
IBM’s pait or other [iability, Licensee is entitled to recover
damages from IBM. Repardless of the basis on which
Licensee is entitled to claim damages from IBM (including
fundamental breach, negligence, misrepresentation, or
other contract or tort clainy), IBM’s entire liability for all
claims in the aggregate arising from or related to the
Soflware, or relaled Software Support Secrvices or
othierwise arising under this Agreement will not exceed the
amount of any 1) damages for bodily injury (including
death} and damage to real property and tangible personal
property and 2) other actual direct damages, up {o the
charges (if the Software is subject to fixed terin charges, up
fo twelve months® charges) Licensee paid for the Software
or related Software Support Services,

This limit also applies to any of IBM’s, Enferprise,

program developers, and suppliers. Tt is the maximum for

which IBM and its Enterprise, Program developers, and
suppliers are collectively responsible,

Items for Which IBM Is Not Liable

UNDER NO CIRCUMSTANCES IS IBM, ITS
ENTERPRISE, PROGRAM DEVELOPERS, OR
SUPPLIERS LIABLE FOR ANY OF THE FOLLOWING,
EVEN IF INFORMED OF THEIR POSSIBILITY: a.
LOSS OF, OR DAMAGE TO, DATA; b. SPECIAL,
INCIDENTAL, EXEMPLARY, OR INDIRECT
DAMAGES, OR FOR ANY  ECONOMIC
CONSEQUENTIAL DAMAGES; OR c. LOST PROFITS,
BUSINESS,  REVENUE,  GOODWILL, OR
ANTICIPATED SAVINGS.

8. Termination

A. The license term shall commence upon the Effective
Date of this Agreement and, subject to Licensee’s payment
of the requisite Software license fee set out in and in
accordance with the applicable Order Form, shall continue
in perpetuity unless ferminated in accordance with the
terms of this Agreement or as otherwise agreed between
the parties,

B. IBM may terminate this Agreement or an Order Forin
upon any material breach of this Agreeinend by Licensee
that, if capable of cure, is not cured within 30 days
following written notice thereof, Failure by Licensee to pay
uncontested license fees for the Sofiware under the
payment terins specified in this Agreement or as stated on
IBM’s inveice for such Sofiware shall be a material breach
fo the extent Licensee has received notice of such non-
payment of uncontested fees and did nof make payment
within 30 days of receiving such notice. Except as
otherwise specifically stated herein, remedies shall be
cumulative and there shall be no obligation to exercise a
particular remedy.

C. Expiration of the provision of Sofware Support
Services at the end of any given annual period shall not
affect the continuation of the remainder of this Agreement
nor the Licensee's right to use the Software.

D. Upon termination of this Agreement, all [icenses
granied hereunder terminate and Licensee will cease using
and shall immediately return or desiroy the Software and
Documentation and ail copies in any form. Termination of
this Agreement or of an applicable Order Form based on
Licensee’s material default or for Licensee’s convenience
shall not relieve Licensee’s obligation {o pay all fees that
are due and payable under any Order Form accrued up to
and including the effective date of such termination,

9. Confidentiality

All information exchanged is non-confidential to the extent
such information is not classified as non public, private, or
confidential pursuant to the Minnesota Data Praclices Acl,
Minmnesota Statutes Chapter 13. If either of us requires the
exchange of confidential information, it will be made under
a signed confidentiality agreememt or data sharing
agreement consistent with the Minnesota Data Practices
Act, Minnesota Statutes Chapter 13, or other applicable
law.,

10. General

A, Assignment. Except as otherwise sfated in this
Agreement, the Licensce shall nol be entitled to assign or
otherwise transfer this Agreement nor any of its rights or
obligations hereunder without the prior written consent of
IBM. TBM may assign its rights to payments under this
Agreement without obtaining Licensee’s consent. IBM
shall be entitled to assign or transfer {his Agreement or any
of its rights or obligations hereunder upon the giving of
thirly (30) days prior writien notice to the Licenses. This
Agreement shafl be binding upon the parties and enure to
the benefit of their respective successors and permitted
assigns.

B. Waiver/Amendmemt. The waiver by cither party of a
breach or default of any of the provisions of this
Agreement by the other party shall not be construed as a
waiver of any succeeding breach of the same or other
provisions nor shall any delay or cmission on the part of
either party to exercise or avail itself of any right power or
privilege that it has or may have hereunder operate as a
waiver of any breach or defavlt by the other party. No
amendment of any provision of this Agreement shall be
binding on the parties unless made by a written instroment
and signed by a duly authorized representative of each of
the parties.

C. Force Majeure. If the performance of this Agreement,
or any obligation hereunder, except the making of
paymenis, is prevented, resfricted, or interfered with by
reason of any act or condition beyond the reasonable
control of the affected patty, the parly so affected will be
excused from performance to the exient of such prevention,
resiriction, or interference.

D. Severability,. — The  invalidity, illegality or
unenforceability of any provision of this Agreement shall
not affect or impact the continuation in force and effect of
the remainder of this Agreement,

E. Indcpendent Contraciors. Nothing in this Agrecement
shall be construed as creating a partnership or joint venture
of any kind between the parties or as constituling either
parly as the agent of the other party for any purpose
whatsoever and neither pary shall have the authority or
power to bind the other parly or to contract in the name of
or ereate a liability against the other party in any way or for
a0y purpose. ’

F. Nofice. Any mnotice, request, instruction or other
document to be given under this Agreement shall be given
only in English and shalf be delivered or sent by hand,
post, facsimile iransmission or email, such facsimile
fransmission or email notice to be confirmed by letter
posted within 12 hours to the postal address of the other
party set oui in this Agreement or such other addresses as
may have been notified. Any such nolice or other
document shall be deemed to have been served: (i) if
delivered or sent by hand, at the time of delivery; (i) if
sent by post, upon the expiration of 48 hours afler posting




and (iii) if sent by facsimile transmission or email, upon
the expiration of 12 hours after dispatch,

G. Disputes/Law. (i) Except for mtellectual Property
matters where an injunciion or other equitable relief may
be necessary, prior to the commencement of any formal
proceedings, the parlies to this Agreement shall attempt in
good faith to reach a negotiated resolution by cach
. designating an officer of appropriate authorily to work
together to resolve the dispute and by recourse (if and for
so long as both parties agree) to whalever means they deem
appropriate, including the use of technical, legal,
accounting or other experts, each party to bear its own
costs in relation to such expertise as applicable; (i) This
Agreement shall in all respects be governed by and
construed in accordance with the laws of Minnesota; (iif)
Each party irrevocably agrees that the courts of the
Mingesota have non-exclusive jurisdiction to hear and
decide such suit, action or proccedings and to settle such
disputes which may arise out of or are in connection with
this Agreement and, for these purposes, imevocably
submnits to the jurisdiction of the courls of the Minnesota..
The parties expressly exclude the application of the Uniled
Nations Convention on Contracts for the Infernational Sale
of Goods, if applicable.

H. Consumer Rights. Nothing in this Agreement affects
any statutory rights of consumers that cannot be waived or
limited by contract,

L Compliance with Laws Tmport/Export. lLicensee
agrees to comply with all applicable export and impori
laws and regulations, including U.S. embargo and
sanctions regulations and prohibitions on export for certain
end uses or to cerlain users.

Licensee represents and warrants and that Licensee is
neither a Prohibited Person nor owaed or controlled by
a Prohibited Person, “Prohibited Persons” shall mean
a person or entity appearing on the lists published on
the Internet website of the TU.S. Depaviment of
Commeree, Bureau of Industry and Security, under the
section “Lists to Checl
(http://www.bis.doe.gov/ComplianceAndEnforcement/L
istsToChecl.htm) as amended from time to time, that is
prohibited from acquiring ownership or confrol of
items under this Agreement, or with which Licensee is
prohibited from doing business.

J.  Business Contact Info, Licensee authorizes IBM, an”

IBM Company and its parent company International
Business Machines Corporation and its subsidiaries (and
{heir successors and assigns, coniractors and IBM Business
Partners) fo store and use Licensee’s business confact
information wherever they do business, in connection with
IBM products and services, or in furtherance of Licensor’s
business relationship with Licensee.

K. Statute of Limitations. Unless otherwise required by
applicable law without the possibility of contractual waiver
or limitation: 1) neither party will bring a legal action,
regardless of form, for any claim arising out of or related to
this Agreement more than two years after the cause of
action became known or should reasonably have been
known; and 2) upon the expiration of such time limif, any
such claim and all respective rights retated to the claim
lapse.

L.  No Third Parly Rights. No right or cause of action
for any third party is crealed by this Agreement, nor is
IBM responsible for any third party claims against
Licensee, except as penmitted in Section 6 (Items for
Which IBM May Be Liable) above for bodily injury
(including death) or damage to real or {angible personal
property for which IBM is legally liable to that third party.
M. State audits. Under Minn. Stat. § 16C.05, subd. 5, the
Contractor’s books, records, documents, and accounting
procedures and practices relevani to this Contract are
subject to examination by the State andfor the State
Auditor or Legislative Auditor, as appropriate, for a
minimum of six years from the end of this Contract,

N. Eniire Agreement. This Agreement and its -Order
Form{s), attachments or schedules, constitutes the
complete and exclusive agreement of the parties with
respect to the subject matter hereof and supersedes all prior
oral or written communications between the parties with
respect to the subject matter hereof. Each of the parties
acknowledges and agrees that in entering into this
Agreement, and the Order Form(s) referred to in i, it does
not rely on, and shall have no remedy in respect of, any
statement, representation, warranly, understanding,
promise or assurance {whether negligently or innocently
made) of any person (whether parly to this Agreement or
not) other than as expressty set out in this Agreement as a
warranty. Nothing in this Section shall operate {o limit or
exclude any liability for fraud. The terms of this
Agreement shall prevail notwithstanding any different,
conflicting, or additional terms that may appear in any
purchase order or other Licensee document. In the case of
conflict or ambiguity between any provision contained in
the body of this Agreement and any provision in any Order
Forim, attachment or schedule, the provision in the Order
Form, attachinen! or schedule shall take precedence
provided such Order Form, attachment or schedule has
been executed by both parties.

If Customer is not in the US, remove the following clause.

IBM is an Equal Employment Opportunity empioyer. As such, 41 CFR 60-1.4(a), 60-250.5
and/or 60-300, & 60-741.5 of the Code of Federal Regulations Pertaining to U.S. Department of

Labor are herein incorporated by reference



IN WITNESS WHERTEOF, the parties hereto have entered into this Agreement as of the dale of last signature below.

Accepted and agreed to by LICENSEE; Accepted and agreed fo by IBM, an IBM Company:
By: Pam Wochrle

By: ,r.s/ =7 /ﬁf
Signature §‘{Z”’f’(/€!\ ZZ ﬁﬁﬁ E/’F . Signature

; 7 :
Printed Name: ‘f"g{ e T ,ﬁ’/} ré;; /S / o Printed Name: Pam Woehrle

. N Lot Title & Organisation:
Title & Organisation: %’%’Vi‘} MM ff’{? e Vice President, SWG Industry Soluiions

Address: DGFM;"/WM?« o B LAt Address: IBM

< — 6303 BARFIELD RD NE
5;7;.}’ f {"“@M f@% sp ) ATLANTA, GA,30328-4233
v & I

Department of Administration

(Pursuant to Minn. Stat. § 16C.05, subd. 2}

By:

Date:

Effective Date:
AG: #3002396-v1
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