b UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOIA

| | romn DIVISION _ 1O~ {~ 7 !7/
Patricia Welsch, by her father 3 ' .
and natural guardian, Richard
W. Welseh, et al, ) :
MEMORANDUM
Plaintiffe, ) FINDINGS OF FACT,
; CONCLUSTONS OF LaW, AND
va. > _ORDER FOR JUDGMENT

Vera J. Likins, individually and - ). No. 4-72-Civil 451
as Commissicner of Public Welfare
for the Scate of Minnesota, et al, )

Defendants. )

B o o st

~ This is a élass action suit brought by eix mentally retacded residents of
th; M?nuesnca State Hospitals seeking declaratory and injunctive relief regard-
ing treatment and conditions in six State-owned and operated facilities for the '
mentélly retardad aha alternatives tc.plaCement in these instttutiﬁns;

The plaintiffa atl have Qeen judicially comnitted as mentally deficient
peraons pursuant to ihe Minnesota Hospltalization aad Cormitment Act, M.5.4.
§ 253A.01, etr_ssa., & civil cormitment statute. The named plaintiffs, each of
whom is represented by his or her natural puardian{s) or next friend, Are as
follows: Patricia weisch, who has been A rvesfdent at Cambridge State Hospital
ainceIMay,197l; Barbara Coons, who has been a tgsiq%ﬂ: at Fariﬁault 5tqté'noa-'
pital since Hay; 19?2; Kristgue Nygasrd, who haz beenla résidenf of the Northesst
Achievement Center at Fergus Falls State Hospital since Octobar, 1971; Liea
Tymesan, vho has heen o resident at Cambridge Sﬁate Hespital since 1%961; Carole
Odland, wha has'ﬁeen & regident et Hastings S;acé 3cspi:al-s£nce 1969'and pra=
vionsly resided at Faribault State Ho?pltal; and Dlen Cowen, Jr., who has baen

a rapident at Faribault State Hospital since 1970 and previously resided at

" Cambridge State Hospltai.. They repreagnt a class_under Rule 23 of the Federal

Rules of Civil Procedure compeosed of themeelves and &1l other judicially con-
mitred ﬁentally ratarded residents of Mirnasota State Hoepitg}s at Brainerd,
Cambridge (inclqding the Lake Owasso Annex}, Farlbault, Fergus Fﬁllu; Haeatings,
end Monse Laoke. Additionally, & subclass hes been created under Rule 23{c)(h)
for thc purposes of this action conaiatlng of all judi&lally cqmmicteﬂ mentally

récarded residents at Cambridze State Hospital.
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Moose Luke State Hospital,

{

v The defendants are.public officials and administrators charged with re-

eponxibiltities for the care.and custody of the plajineiff class. They ara as
follows: Vers .J. Likins, Coomissioner of the Department of Public Welfare of
the State of Mionesota (hereinaftec DPH), who is responal%le for the care and
custody of mentally deficient persons committed to her and also responsible,
pursuant to M. 5. A, § 246.01, for the supervision and management of the State
Hospitals for che mentally retarded; Qve Wangensteen, the former Acting Com-
missioner and now Assistant Cucmisaloner of DPW; idatcld Giliesple, Adminlstrator
of Brainerd State Hospital; Dale Offerman, Adminietrator of Cambridpge Stgte
Hospital; Charles Turnbull, A@miuisﬁzptog of Férihault Staté Hospital; Robart
Hoffman, Administrator of Fergus Falls State Hospital; Jemes Brunsgaard, Adwmin-
i;trator of lastings State Hospital; and Hdrvey ©. Caldwell, Administrator of
A wwelve day trial was conducted in éeptember and October, 1973, Varioua
professional experts im mentel reterdetion ware among the witnesses testifying
for both sides. Much dncumenfury evidence also was recveived, Upon completion

of the presantation of evidence, the Court on Gctober 17, 1973, made an unan-

Innunced one day tour of the facilities at Cambridge, acecmpanied by counsel for

both sides a5 well as certain administrative personnel st the institution.

On February 15, 1974, the Court entersd a declaratory judgment resolving

certain threshuid legal questions. Welsch v. Likina, 373 F. Supp. 487 (D, Minn.

1974). The Court held that-persons civilly committed for veasons of mental ra-
tardatiom have a right under the due process clau;;.sf éhe Fourteenth Amendment
to minimally adequnte treatment desigued to afford each of them a realiastic
opportunity to be cured, or at least to-improve_upon his or her mental and phy-
-sical condition., It furcther held that theae_bersona have a similar right to
receive adequate care and treatment under the Minnesota Hospitalization and
Ceemitment Act. Yhe Court &lao ruled that the plaintiffs are entitled under

the due process clavae to have the étste officials charged with responaibilities
for their care and custody conduct good faith efforts to place the plaintiffe

in the least restrietive conditions that are feasible and conesonant with the

physical and wenta) conditions of the committed perscus. Finatly, the Court

held that certain practices and conditions at Cambridge may be viclative of
plaintiffe’' comstitutional riphts under the cruel sod uousual?! punishment clause

uf the Eighth Amendment and the due process clauss., The Court deferred ruling
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-',~ ' on these clains pef_"ug the hereln Findings of Fact onclusions of Lew, and
hrder for Judgmenr. It also defarred ruling op what relief, if any, may be
accorded until entry of chese Findings, Conclusions, and Order.

Fél?:ning fssuance of the declatatery judgment, the parties have wet with
the Court on several octasions and have conferred with each other in attempts
eo resolve some, or all, of their differences. Addicionally, posz-kria) pro-
ceedings were conducted on May 10, 1974, at vhich time the defendants offered
testireny of the dcfendant Comrinsioner and two other officials within DRV,
Certain other evidence in the form of deposirions and exhibits have been admitted
into evidence. While the parties have reached agreament on some wmitters pertaip- .
ing to the neture of relief, there remain severzl major unresolved areas.

Tﬁe matter now before the Court is limited in applicability to the sub-

. /ﬁ tlass of iudicially {or civilly) cosmitted mentally retarded residents at Cam-
bridge State ilospital. 'm'e Hoapital ie & State-owned and operated facitity for
the mentally retarded located in Cawbridge, Minnesota, sbout 45 miles north of
the Hinneapniig-St. Paul metropolitan arca, iun Isanti County. Cambridge {5 one
of ran State hospitals for the mehtally retarded run by the DPFY. The others
housing members of the plaintiff ciaes are located at Erainerd, Fﬁribault,

Fergus Fé]ls. Hastings, and Moose Lzke. Together, they have approximataly 3,500
mentally retarded residents. Additionally, State hospital facilities for wen-

—-m. tally rctarded peraons are at Ancka, Rechester, and two at St. Peter, - OF these,
only the hospitals at Cambridge and Faribault serve retarded persons exclusively,
The DPW olsa has responsibility for four other {notitutions serving mentally ill
and chemically dependant persons. ‘ '

At the &1mz of trial, éambridge was headed by an Admiﬁis:ratar, who was
responsible for the institution’s phyaical plant, pereomnel, and budget; a
Medica) Birector, who was rasponeible for health services; and a Program Director,
who was responsible for training and sducation prbgrams at the igstitution.z In
&pril, {974, the administrative organization was altered with the appointment
of a single Chief Executive Officer with primary day-to-day respnnsibiiitf for
the operationa of the facility. Ultimets responsibllicy for the institution has
been, and continues to be, vested in the Commissioper.

Arproximately 90 percent of the residents at Cambridge have been judiciatly
cormitted to the 1nstit§tion 28 wentaily deficient'peraans pufsuant to the Minne-
sotda P'espitalizacion and Conmicment Aet. About 27 percent of them have been con-

fined chere for up to four years, about 20 percent between five and nine years, -
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33 percent between .4 and 14 years, 12 percant betwe . 15 and 19 years, and

e¢ight parcent of the residents have been confined there for 20 years or mors.
Teking account of those vho have been diacharged, the average length of auy' in
the insticution ts batween six and seven yeaars. P. Bx. 51, Tab. 33(B).

During the past several years, Cambridge has substantiaily reduced ite
resident population. In 1981, {e housed ebout 2,600 mentally retarded persons.
A decade later, the population was about 950. At the time of trial, Cambridgs
hed a pepulation af abour 750 ‘.-esi:denta. Its populatcion now &g sbout 720,
about hzalf of whom are under 21 yesrs of age. \

The vast majority of persona discharged from Combridge over the pastf sev-
eral years have besn mildly or moderately retarded. Consequently, mi::idge 18
becoming populated almost emiuotveiy with severely .and profoundly :etarderi
msidents.:‘ Qf 1its currsut population, about 9.0 percent are severely or profound-
ly ratarded. |

The residents at Cambridge suffer from & variety of serfous physical, in-
tellectun], and emotional handicaps. Approximately 23 percent are incontinment,
25 percenf: #re non-ambulatory, 2B pertent era incapable of feeding themselves,
N perce:.u: eve severely physically handicapped, 46 parcent suffer from seizuves,
53 percent are incapable of dressing themszlves, and 83 percent have speech or
hearing impediments. A substantial parcentage of the mildly rstardad resideats
suEfer frowm emotional or behavicral problems In conjunction with their retardation.

Despite these handicaps, the evidence demonstratea that most of the rasi-
dents '.have the potential for significant 1mi:rovmn‘t of their mental, phyeical,
and emotional conditiona. The extent to which betterment is possible depands,
in pArt, upon the degres of retardation and aftendant physical handicaps of the
pa;ticular individusl. But the testimony of. the experts and documentary evi-
dence indicate that almost-all of the residents, no. gatter the degree or aesverity
of their retardacion, &re ccpable of some growth and development if given ade-
quate cere and suitable trestment.

In particular, a large percentage of the residents are capablé of learning
bagic aelf-care skilis, including feeding, dresai.ng-, grooming, and other aspects
of personal hygiéne:. Additionally, it was establiaﬁed that the mtldly and.mod-
erately retarded snd fo & lesser extent even the seversly retarded residents
ray be capabie of leai'ning certain vocational snd homemaking skilis that could

marai¢t tham tn 1{va and function in the community at large, albefit under
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sheltered or auperJ‘ d conditions. They could, thu achieve some degree of
self-sufficiency and become productive members of society.

This potentiel for growth and self-improvement is recogﬁtzed in Cambridge's

own Policy and Procedural Manual, which reads, in pertinent part, as follows:

"Je believe that al]l mentally retarded . . . individuals, who must

be institutionalized, can be assisted to function optimally at a

level in keeping with their abilities, and thus be less dependent on

others; and that each individual resident should receive adeguate

care, treatment, training, education, rehabilitation, ete., . . . ."

P. Ex. 37.

The cxparl testinmosy shevad that ingrovzzents in th- intellectual capsci-
ties and functional abilities of retarded perscns may be accomplished through
a comprehensive program of care and treatment known as "habilitation." A basic
component of the habilitation process consists of the application of the prin-
ciple of "normalization" by which the living conditions, appearances, and activ-
ities of mentally retarded persons should generally approximate those found in
the rest of secciety. This means that, unless the disabilitieas of the individual
resident dictate otherwise, he should participate in training programs conducted
outaide resident living areas; eat or be fed, unless btedridden, in eatablished
dining areas; participate in plannad, supervised outdoor recreaticnal activi-
ties on a year-round basis; be provided with, and have access to, individual
storage space for personal belonginga, and be affordsd normal privacy for
bathing, toile:ing, and dressing.

At lecast for the severely and profeoundly retarded, this pregram ol habili-
tarion and normalization should be carried on coasistently during the waking
heurs. This would enable skills learmed in formal training prosrams to b2
continued and reinforced during porticns of the days during which there ars
no fermal programs or activities.

Residents at Cambridge nre housed in thirteen residential buildinga. Six
of these buildings are old, two-story high struetures constructed durinz the
1920s and 1930s, when the institutien was known as the Colony for Epileptica.
These buildings contain either two large dormitories or seriss of bedrooms
housing an average of about five residenta par room on the second floors; two
large loungz-like dayrooms on the main floors; znd dining, recreation, medica-
tion, utility, and seclusion rocms In the basements. Two of these buildings,
Cottages #1 and #14, vary somewhat from this design. Cottage #1 houses about
35 mildly retarded adults, most of whom h&ve been at the institution for long

pPerivds ul Llac. Thay hove comi-privers hadvanme  venally with one roormmate
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. each, Cottage 1§ houses about Bl adolescents snd adults of both sexes with

varving dagrees of retardation. They have bedvooms averaging }=4 parsons pex .
roem, resembling typleal college dormitories in atyle.

Excopt for Cottages &) and #14, the population of the other four old
buildings is about 31~39 persons each.

Hve. of the ramaining residential buildings are one-story high structures
constructed during tﬁé 19505, when the institution was known as the Cambridge
State School and Buspital, 'fhesr buildings arce divided into 8 serien of wrrds, .
each containing o dormitory for approrimataly 20 residents and a dayrcom, These
buildings also have one or more dining rooms, as well as accivity rooms, offices,
and seclusion Toomsz. The population of fou; of these bulld_i.uss is between. 77
and 130 residents. The Infirmary varies fr.om thie basic design. Tt has 8 -
ber'of individual or semi-private rooms im addition to several dbrmitories,and it
houses about 35 residents on a permauent basis.

Additionally, there are two wodern, homelike dwellinpgs for children and
teenagers known as the De‘l_luoods (North and Scuth). These buildings wera eon~
structed in 1971, four years after the State Legislature changed the name of
the institution to its present name of Cambridge State Hoqpital. The popula~
tion of thesg two buildings is about 16 persoms each. They contain large, car-
peted playroom areas, dining areas, and semi-privaté’ hedrooms houging .two pex-
sons each,

At the time of erial, Combridpe was it_t the process of implementing & reor-
ganization plan under which residents are placed‘ih six different vnits, grouped
generally according t;: the nature and extent of their disabilities, They pra-

viou'sly hod been grouped in a cottage unit system according to the structuras

in which they resided. The aim of the re_orgarsization_ is te integrate craining

programs with other activitiea for persons with relatively similar copditions
of retardation and physical impairments.

Unit I consists of geveraly and profoundly retarded chiildren under the age
of 18, either non-ambulatory or with apbulation diffisulties. About 20 of
these residents 1live in the East ward of the Infirmary. Another 120 reside in
the six wavds of MeBroom Hall, |

tnits IT and III conaist of 'sevet:el'y and profoui'adly retarded children under

the age of 18 who are ambulatory. About 77 of these pereons reside in the five
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Unit IV Cdﬂliu;! of severely and profoundly :a,;tded adultes, either non-
ambuslatory or with ambulation difficulties. About 20 of them reaide in the
South ward of the Infirmary, and 120 others live in the 2ix wards of ncswéll
Hall, _

Unit V consists of weverely and profoundly retavded adults. About 88 of
them reside in Cottage #11. The North and East wards of Cortage £11 house ree-
idents with some ambulation difficultiea who pﬁeviously had been apsigned to
Meproem and Boseall bails. Unit V elso dincludas Cottagé #9, with a population
of about 39 adult men, and Cotifage #12, with & popuiation’of about 31 adult
wmm.Um:Wcmnusmmwofmuuumaﬂmuﬂynnﬁn;hnsm-
siding in Cottages #1, #3, and £4. Sowe eeverely retarded persons are also
included in thie proup.

The final unit is the Mental Bealth Treatment Service (MHTS), located in
Cotcage #14. The 90 rasidents thers all have emotional snd behavioral problems
in addition to being vetarded, .

With the exception of the Dellwoods, the dzalgn and construction of most
of the residential buildings at Cambridge are inappropriate for long-term
housing of retarded pesrsons. They are overly larze and provide minimal oppor-~.
tunities for privacy, comfort, or other elements of a normal livirg ewviromment.
These facilities are partiquisrly unsuitzbls for housing children.

. Some upgrading of the facilities may be forthooming wittdn the upcoming yesr
by applicatiom of funds approvad by the DI for cerxtain physical_improvementn,
ipcluding partitiens in toilgt areay rhrouéhout th;-institg:ion-and air eceon-
ditioning for the Infirmary, Currently the Dellwoods are the only air condi--
tion;d residential structﬁres at Cambridge. Tha institution has raqueatad, but
has not yet received, approval from the DA or the Lepisiature for $100,000

to air condition Boswell and McBroom halls.

In addition to their genexal unsuitability for residential purposes, the

deslign and construction of most of the bulldings a¢ Ceambridgs posea haalth and

safery dongers for the residents. These hazardous conditions include hard tar-

razzo floors and stairwells in the older (1920a and 1930a) buildinga that execer-
bate problems associated with accidental falis, falls by selzuré victims, and

resident-to-rasident aggression. Additionally, the streff foices in these build-
ings generzlly are improperiy located to assurs adequate supervision of the res-
idenrs. Several of the newer buildings at: the 1nstitutioﬁ have poor; variabla

temperature control. Cambridge, however, has recently met outatanding Orders
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.issved by the State Tire Marshal and the Departwanr of Heslth and has received

licenses or approval by thase agencies.

Many of the living conditions at Cambridge are mot consomant with what
one would expect to Find e large facilitias for the housing of normel, oone-
retarded persons and thus do not conform to the normaltzation principle. Living
quartere, bathrooms, and sleeping areas are often Iaéking in ddequat.e privecy.
Most residents do not have individual chests, ciometa, or desks to maintein
h personal possessions, Equiprcut is in ghert supply. Sooe resldential mzeas ore
devoid of furnishings, and ot.he\rs are -:[nadequataly Eurnished,

Most residents sieep in large dormitories with sbout 20 other residenta.
These rom-a are sparsely furnished, having virtuslly nothing but beds. _'j.‘here
a}e not enough toys, dolls, snd other playthings for all of thas children who
could want and use them, '

Hyplene fac{lities also aze 1nadequaté in many respects, Toiler atoocla
typically lack seats, although there are & number of shaped porcelain stoolas
that are scmevhat better than most of the other tollets., Toilet tlasue, soap,
and towels are often absent in the toilet areas and are unavat.labze_to most
residents on individual bases.

Although some of the most severely and profoundly retavded and physically
handicapped residants probably could not appropriately use the kinds of bazic
items mentioned above, the evidence shows that with proper supefviai.on and
training most of cthe residents could use and would benefit from having theee
materizls and equipment available fot then.

Thesge deficiencies in the living conditions at Cambridge sre attri‘butable
primarily to 2 persistent shortage of funds for equipme_nt. For the 1959~1971
biennium Cambridge requested $273,524 for special equipment, and it regei.ved
only elightly more than $52,000 from the State Leglslature. Fer the following
biennium Cambridge scught $159,799 for equipment, and it received about $46,000
from the Legislature, For the current 1373-1%75 biennfum it requested 5106,297
for -speciai equipment, and it received $Q,000 from the legislature.

Most of the buildings at Cambridge are connected through an underground
tunnal system. The tunnels are uaed extenaively as & mears of resident move-
went, particularly during ecolder weather. The then-Administrator of Cambridge
testified that the tumnals are “extremely hot" and that the lighting conditions

are dit, siuivugl gedduslly welliy leplidVed Lo el eladds, Sioom ond
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pover lines for t'hel institution run through the tuwnme “. In cthoss portions of
the systep in wvhich steam Itﬁs‘ are Insulated the temparatures are comfortable.
The temperatures are vary warm ln the uninsulated porticns,

The use of tunnels for resident movement contributes to the apparent in-
frequency with which residents get ecutdoors, There are some outdoor recreatiopal
activities available, including camping exercises conducted on anéd off campus
for many of the residents, As a who.le, however, the testimony, a» corroborsted
by the Court's ove vicw of the premises, sherzd that the resiéer‘ts gzt relatively
1ittle outdosr racreation althouph moet could benefit from such ectivities.

Ir ovder to improve upon thelr intellectual and, in wany casezs, physical
deficiencies, Cambridge regidents Qhould participate in organized learning or
structured leisure-time activities for substantial portions of their waking hows.
Hbrewer, certain aspects of formal training should be continued and reinforced
during the times that the residents are in their living areas. .

Until recently, systematic training programs at Cambridge were sparse. A
few training programs were primsrily votational in mature. Otherwisa, organized
tralping besically was limited to about 65-70 ehildren enrolled im the Faderal.ly
financed Project Teach program, which. iz now defunct, and to emoticnsklly dis-
turbed residznts in the MHIS,

A significant development im eariy 1972 was the cowmencemant of & Day
Activity Center {DAC) program for adult and cartain childcren residents. Thie
program, now administered under what is known as Structurad Program Services
{8P8), banically comaists of small group se;aiona'b'n weekday mornings and early -
afternoons in which residents ars given instzuetion directed at eye-hand co-
ordination, _increasing their attention span, groes motor ekills, and develop-
mant of other basic intellectusl and physical sbilitiza. _

Pri.cr to the recent reorganization of tha 1natit;:tion, the instructor-
resident ratios were about 1:10, altﬁoush the tastimony established that sub-
stantially lower ratica were néesssary for adequately training the sevarsly and
prof;.mnd 1y retarded. .Additionally, DAC i.nattuct.or_s consist of nonprofessional
staff persons lacking sufficient treining for teachinmg these individuals. A
shortage of adequate equipwent also hamperé the program.

Some {mprovemants were noted in the progrem by the expert witnesoes, and
by the Court, in late 1973. The instructor-pupil xatics had bezen lowered so '

LOAC AN potre Luweancd thefe <30 oo fmzizustor pavw floa s iy vesidents
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. " although the ratics generally flactusted up to 1:1l.

Despite continved deficiencies in the arees of staffing, profedasional . V//
input, and equipment, the DAC program represents a substantial step fcruard in
the training and treatment of the resf{dents at Cambridge. As the program pro-
gresses, it can be exphcted to contribute to the {mprovement of the lives of the
resldents, particularly if furnished with sufficient numbers ﬁf t:ninod personne)
and other resources,

Io addi:inn Lo 88, thare arve A nusler of vocaticnally oriented prograas
at_the institution., Abont 70-80 residents, including some who are severely re-
terded, participate in an adapﬁive work training program that is primarily aimed
at providing them with satisfaction in pevforming job-like taske and projects

 for the institution. Additiomaslly, Cambridge ham an industrial therapy progzam
and also participates in another vocational program in conjunctior{ with public
school educators in nearby Pine City, Minnagota, |

Perhaps the most signif;cant recent development in training occurred in
September 1972, About 150 children at Cambridge then entered public aschool for
tha first time, pﬁrsuant to the State's Trainable ﬂentaliy Retarded Act (TMR)
mandating public education for the trainable mentally retarded. .H.S.A. §§ 120.03
subd. &, 120,17,

Puring the fall-of 1973 the TMR program expanded te include about 260 Cam-
bridge residents under the age of 21, The THR program is conducced in conjunction
with the Cambridge public schcoiu. The program has 33 State certified special
educators plus 32 aides. Additionally, twe or thréé_hpéech'therapistslwork with
residents who suffer from language development problems.

The hnurt visited Cambridge on 'a day when the TMR program vwas not in session.
From the testimony, it aopears thac the program {g & commendable advancemen: in
training and czn be expectad to enrlch‘the.lives of the participaunts.

About 100 residents under &ge 21 are excluded from the THMR program because
of emotional or physical handicaps, Along with most of the adulet population,
thay are tfained by the instiiu:ion‘s SPS parsonnel im the DAC and other érograma:
Consequently,virtusily all residents get at least five hours every weekday of
supervised training. ‘

Despite the development of these programs, for major portions of esach waek-
day afternocn and evening and for all of the weekends most of the residents are

2 ia
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are for the most pJ. - left on their om, with under: .ffed' supervisory condf-
Ittonn. Evidence adducad in post-trisl proceadings indicates that this situation
has not significantly fmproved following the imetitutfion's recrganization in
Seprembar 1973,

The envirormment in which moet residents espend these unsupervised pariods
ts overly restrictive. "Doozs to thé ‘8ayrooms in which residents ordinarily are

confined during the late afternocns, evenings, and’ 6&&:&3‘ frequently. are locked.

In some bulldfnras the deyroom doors are opem but doors ‘to corridors or to building

exite are locked. Yeeping theae déoi"; “Locked 18 helpful in preventing residents
from wandering away from the rooma or out of the buildings and posaibly off of
the campus. But- this also results in confining them {n relatively small areas for
long pariods of time without upportu;nl:y for mobility and econtact with their en-
virvovment.

Heavy wire mesh or security screens cover the windows in most residentisl
areas. This poses safety problems, particulariy for the wmore aggreesive residents
and l:ho_se with behavioral problema, .

. As the Court has previously declared, residents at Cambridge have a right,
grounded on the due process and ¢ruel and unveual punishment clguses, to a humane

.

end safe living enviromment, Welsch v, Likins, supra, 502-303. 7This right may

b2 effectuated by providing them with basic custodial care oxr safekeeping from
harm., They alsc, 48 previously declared, have 4 right under the due ProOCESE

clause and Stztea law to recaive habilitacion. Id., 491-501, 2 "Thia.cight conaiats

af e

____of l:he mai.nl:enance of a humane paycholugical “and phys‘cal ‘envitomment;. qual.i.xi.ed

- staff persdnnel 1‘n sufﬂcient mm‘bers, “and {ndividialiced treatment: splans, Id.,

Tih dnEd

_&93 aad 1: ms.y be effecr.ninted i‘.n general By Providing the residents with “mipi-

wally adaquate traatment designed to give each committad parson 'a realistic op-

pertunity to be cured or to improve [upon] his or her mental condition” 1d,, 499,

_quoting Wyatt v. Stickmey, 325 F. Supp. 781, 784 (M.D. Ala, 1971).

The most critical need at Cambridge to fulfill both of these rights iz for
sufficient persomnel to care for, superviege, end train tha residents. (mtil
1971, the State legislature set the staffing complemants for Cambridge and the

other State huspitals directly, Begioning with the 1971-1973 biennium, the DEW

‘has set the complerents, subject to'lestalative prescribed cellings. Cawbridpe

makes ita budgat reQuésts through the Bureauw of Residential Sarvices division of
the DP¥. The DPY in turn submits to the fovernor & formel bieanium budget &n-

compassing all ter State hospitals, #uppur!:ed by a line item budget for each of
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e individual 1nat1:dtions. The Goveruorlaubmlts his budget request to the
Legislature, which fhen nakas the ultimate appropristiona co the DFW and iﬁs in-
stitutions.

In 1971 the Legislature elimineted about 550 positions in the ten State
hospitale serving the mentelly retarded. A freeze was lmposed on hiring State
soployeas in October 1972, but it was later cwdified to:permit replacement of
some personnal upoﬁ adninistrative approval.

hs 8 resuls el thece developsgnts, Cegbuidge, wikich hcé rzquaated 93 addi~
tional gtaff positiops for the 1571-1973 biemmiuwnm, loat 141 positions in these
two years. it also was forced to discharge more then two dozen part-time trainees
who provided assistance primarily during the pask hours st the institution.

Ir 1973 Cezbridge requestad 267 additional positions, the DPW trimmed the
tequest to 45, and the iostitution ultiostely lost 28 positions in order to
equalize staff complements among the State hospitals.

" The authorized staff le?el at Camhridge was 598 at the time of trial., Since
then there has been an ovarall imcrease of two authorized staff positicns for a
eombined total of 650 at Cambridze and Lake Cwasso. Although staffing has re-
mafned constant, the dfscharge of about two dozen residents during the period has
resulted in & slight improvement in the overall astzff-patient ratio. As more
residents are discharged in the future, tha ratio ﬁay ba expgcted to conkinue to
improve,

Cambridge also {s & potential beneficimary of an authorisation by the Legis-
. - . 4

" lature in 1973 to add 300 positions to ‘the ten Stagé hespitals. Cambridze has

not yet received any positions pursuent to this esuthorization. Whatever posi-
tiona are addad may beloffaat by xeductions wmandaced by & legislative raquire=
ment that the DPW reduce State hospital staffs by 160 positions by Januvary 1,
1975, and trim an additional B3 positions stecswide by Jupe 30, 1975,

The effect of these developments on the staffing c¢omplements at Cambridge
ig uncertain. But it nppeﬁrs that the overall staffing will baceme more troubla-
scme in the future.

Most of the residents that Camﬁridge has discharged in recent yairs and

9robably will diechdrge in the future are mildly or moderately retarded.  They

“necessitate less cars, supervipion, and trastment than the more seversly and

profoundly retarded fodividuals. Moreover, the less handicapped individuals

fnave ceen periorming 4 woumideiobie dwwvunt »f vasklills a5 the imntivovicao,
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Betwaan 1962 and 190  the fnstitution discharged abo 500 of these resident
;orkers. While this wvas a substantial and progressive accomplishment for Cam-
bridge, it has reduced the sacunt of able-bodied persons capable of performing
essential functions ar the inltttutton.

In addition to i:l staff employers, the institution maintaine an effective
and expanding voluntear program. During the first six months of 1973 hundreds
of volunteers, mainly high schocl students, did about 15,000 hours of werk st
the institution, Their nctivities include helping with the DAC program ahd aid-
ing in self-care (such as feeding) of tha residents. Additionally, there are
now 58 sdult participants in the State-Federslly financed Foster Grandparent
program, They scach epend about four hours, five days & weak, giving intimate
care to residents. Moreover, about 120 of the leest retarded or physically handi-
capped residents perform labor ar the inatitution, although this number will de-
crease as more of the mildly and moderately retarded are discharged.

These persone contribute important serviees to the institution. The Foster
Crandparents alome fill the guantitative egquivalent of 29 full-time staff positions.
Although not professicnally trained, the volunteers perform some taske about as -
competently as could regular direct care employzes. This is parﬁiculﬂrly B0 in
prnviding comfort and what is termed tender loving care™ on an individual basis
to the residents. | '

The staffing at Cembridge can be divided into two major co;ponents: direct
care staff and professional etaff. The direct care staff ﬁons:i:utes the bulk of
the personnel at Cawbridpe. It is composed of paychiatric techniclens, special
schools.couuselors, senior special schools counselors, hospital and ward aides,
snd certain members of the nuraing staff, They work directly with the restidents
in the wards and residentizl living areas.

At the time of trial, the reoxpanization being implerented at Combridge
directiy involved 447 of the 598 staff poaitions., Of thesa, 32371f2 positions
were asdipned to Residential Living Services and are of a direct care nature.
Another 73 positions were assigned to SPS, which administers the DAC training
program; pf the remaining poaitions, 40-~1/2 were 2asigned to Health Services
and the rest ¢o Community Services end sdainistrative pesitions. |

The direct care staif also was restructured in the recent reorganization
by transferrinp & number of curtodial workars into direct care and prcg;nm prosi=

tions &and by aplitring 35 positions of full-time employees who recently have

-13-



lefe the iustitutlaé-znto 75 part-time pasitions, can.:sed mainly of high school
gtudents. The 75 aplif positions conpist of 50 hospital aides and 25 food ser-
vices empioyeea. The purpose of this revamping was to Sugment ztaff complements
during the peak, or bugiest, periode at the imstitution,

Some of these nawly-liived parc-tine employaes havg not bean given suffic-
ient training, and others have begun uérking in the wards with no'trainins at
all, Additionally, their youthfulnesa and lack of experience makes it difficulr
for wany of tham 2e Lix ¢+ effective ro th: moraz exparienced and better trained
employees in doing certein ¢ssential tasko such as paseing medication and handling
the behavioral problems of the residents.

The direct care staff under the reorganization also has assuvmed sdded cus-
todial responsibilities. Between March 1973 and March 1974 the tocnl number of
unit service employees (including food service, houseksepars, etc.) wag reduced
from 117-1/2 to 49, Thelir duties nuw.must be performed by Residentisl Living
Services staff, It is not surprising, therefore, tqu certain buildings recefve
insufficient or no housekegping'o: food service apaistance on weekends and even
occasionally on weekdaya. From tha evidence, it is clesr that although highly
dedicatedland motivated #nd generally of hipgh calibre, the staff im overtazed
with ton mzmy ‘administrative, custedisl, ﬁud direct care duties to handle all
of them adequately.

The evidence presented at trial and during the post-trial proceedings
leads to thé in2scapable concluaion that, with scattered exceptions, Canmbridge L}X/
lacks sufficient direct care staifing for pﬁ:ﬁosgs-of basic cusrtodial care or .
for effective hobilitation of ita residenca.

The plaintiffe’ witnezases who addressed themselves to the issue of staffing
restified thar direct care-resident ratios of 1:8 and 1:16 should be maintainad
during waking hours and at night, respectively, for pu;paszﬂ of basic custodial
tare or safekeeping of the severely and profoundly retarded individuals who pre-
dominate at Cambridge. Two of the defendants® witnesses testified that a 1:10
ratio during waking hours would provide minimally sdequate custodial care.

It appeare that one important factor in these Assaasmwents was the need for
sufficient staff, particularly at night, to hslp evacuate residents {n case of
“fire or other serlous danger to the physical plant. But Cambridge has received
the approval of the State Fire Marshal and Department of Health for meeting theiz

seandardn  frr eafaty from fire danpers and plaintiffs &re no longer contesting
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this matter., Based .. the evidence, shift yatios of _:9 during the waking hours
and 1:16 at night would appear to suffice for purpcoses of custocdial care or anfe-

kaeping. 525 New York State Association for Retarded Chifdren, Tne. v. Rockefeller,

357 F. Supp. 752, 768 (E.D, W.Y, 1972) (ordering shift ratics of 1:9 during waking
hours to provide Tesidents a humane and safa living envirotmant free from harm).

The on-duty ratios at Cambridge were shown to vary between 1:13 and 1:21
for moat of the adult ambulatory population and mome of the children in the in-
atiﬁufinn durinz the wen-program daytime hours (early mornings betvesn 6§ a.m. to
8:00 or 8:30 a.m., late 2fternoons and evenings from about 2:15 p.m. to bedtime,
and weekends). In the non-ambulatory wards the ratios generslly are about 1:10
aithough ratios as high a8 1;21 are reachad on a number of opccasiona. Night
ratios average about 1:24, and in some 1n§tancea they are am high as 1:46.

The evidence also established that richer, or greater, ratios are needed |
for purposes of habilirarion, or preatment,‘of nentally retarded persons. Plain-
£iffs’ witneasses testifled that ratios of 1:4 during waking hours end 1:8 at
night are nesded for habilitation of severely and profoundly retarded residents.

These figures are identical to tﬁose set forth for “"resident-living" staff
by the Accreditation Council for Faeilities fér the Mentally Retarded (ACFMR), &
national Becreditation agency for facilities for the retorded operated wnder the
augpices of the Joint Commission on Accreditation of Mospirals. Pl.Ex. 4,

5§ 2.6.2.1.1-.3, Llessar ratios of an average of 1:6 during waking hours (l:4 and
1:8 during the morning-early aftarmoon and late aftermoon-evening shifts, respec-
tively) and 1:8 at night are dictated by fhe-ACFHR“£6: moderately retarded reai-
dests. 4., #f 2,6,2.2.1-.3, &llbwing for five-day work weeks plus bolidays,
vacations, and gick time neceasitatas abour 1.6 parsona to continuoﬁsly £111 one
ptaff position around the clock, Thus, the ACFMR standards call for overall
ratios of 1:1 for the severely and profoundly retarded ;nd 1:1.25 for the other
70-75 rectdente &t Cambridge. Id., §¥ 2.6.2.1.4, 2.6.2.2.&.5 To mesr the ACFMR
standards, Cambridge would now require about 700 reaident-living staff.

Tﬁe only evidence presented at the trial by defendants concerning ratios
for habilitetion war the testimony of the thea-Administrator of Cembridge, He
teat{ified that 1:5 and 1:8 direct care-resident ratlos for the two shifts during
weking hours was satisfactory for purposes of habilitation.

In post-trial proceedings, the dafendants tmve recognized the "probable™

rarnquirn af premiding additional ataff ar Cambridge. They have conditionaily
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proposed immediste iﬁplemcntstion of staffing requiremants promulgated recently

by the Department of Health, Education, and Welfare governing intsrmediate care
facilities for the mentally retarded (ICP-MR), 39 Ped. Rag. Pt. 249. P. 2221, at
segq. {Ianuary 17, 1974). .

These regulations provide standmarde for private and pghlic residantial
fac{lities for the mentally retarded in order to qualify fo? relcbursements under
the Federal medical assistance program, pursuant to Title XIX of the Social Se-
curity Act. 42 U.5.C. §§ 1396, et seq. Alihough tﬂe regulations &ce not sched-
uled to becowme fully effactive for Cambridge (and the other State Hozpitals in-

volved in thie action) uatil early in 1977, 39 Ped. Reg. § 269.10(d), defendants

. have pledged thac the Commissioner of the DPW &nd the Govermor will urge the

Stats Legiplative Advisory Committee to authorire immediate employment of what-
ever additional persouma]l are reguired to aatisfy the ICF-MR atandarda.

The ICF-MR tegulations have deferred for three yzars setting epecific staff-

' reaident ratios. But they do preacribe certain ratiocs for "resfdent iliving

etaff" and residents. Thay mandate an ovarall ratic of 1:2 for the sevaraly and
profoundly retarded and 1:2.5 for tha woderately ratarded. 39 Fed. Rag. § 249,12
(B (L1 (A); (B).6 These figures include the factor dccounﬁlns for a vagular
work week and appropriate time off for vasations, elck xl:ima,.holidays, end the
like. Thus, to satlafy the ICF-HR etandards, Cimbridge would require 2 total -
complement of elighily more tﬁan 350 resldznt living etaff, 325 Eor the approx-
imately 650 paverely and profoundly retardad residants and mbout 30 for the less
retarded 70-75 persons at the institution. Enployﬁent ;f sufficient parsonnel

to matzh th§ 1CP-IR regulations would tranalate roughly into shift rotios of

1:8 during wakiung hours and 1:16 at night.

Defendants have calculated thac thase standards ¢sn be met st &1l ten of
the State hosplitals for the mentally retarded by the addition of 142 positions
to the tota] of 2,035 authorized poaitions as of April 1, 1974. OFf rhess, 41
positions, all profesaionals, would be 2ddad to the Cembridge (ircluding the
Loke Owasso annex) staff. This would not make any change in the direct caras
staffing complzment and current direct ¢are etaff-reaidant ratios at Cambridge.

Heverthelega, the limited stacdards containcd {in the ICF-ER ragulationa
should not be disregarded here. Although these regulations do mot purport te
be constitutionaliy-based, neithsr do the standards set forth by the ACFMR,

and supported by plainziffa’ witnassas, carry a mandatory due procéss imprimatur,
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As indicated _. its statement of “POLICTES ANL .ROCEDURES," the ACFMR
standards are not envisioned as compulsory regulations that must be strictly
complied with in order to achieve accreditation. Pl. Ex. 4, STANDARDS FOR
RESIDENTIAL FACILITIES FOR THE MENTALLY RETARDED, at 149 (Dec. 1972); Pl. BEx. 5.
That their satisfaction may be unartazinable as & practical matter, at least in
the short run, is evidenced by the fact that at the time of trial only two in-
stitutions in the United States had been accredited by the ACFMR,

The ACFMR ctardards have bzen mandated by one Court. In Wyett v. Stickney,
supra, the Court ordared implementation of the overall ACFMR ratios of 11.25 for
moderately retarded and 1:1 for the severely and profoundly retarded at an
Alabama institution for the mentally retarded. 344 P. Supp. 387, 406 (M.D. Ala.
1972); see alsn 344 F. Supp. 373, 383-384 (facility for the mentally 111).

But the circumstances prevailing at those facilities were substantially
inferior to the conditions at Cambridge. Furthermore, the defendanta here have
exhibited a much greater concern for and commitment to the improvement of con-
ditions and practices at Cambridge than was true in the Wyatt litipation. See
334 F. Supp, 1341, 1344, n.3 (M4,D. Ala. 1971); 344 F. Supp. 373, 375; 344 F.
Supp. 387, 389, n.1, 392-393, 408.

The massive addition of personmel necessary for the immediate satisfaction
of the ACFMR staffiné standards at Cambridge would bring about considarable ad-
ministrative difficulties in budgsting for their employment, hiring them, train-
in them, and otherwise integrating them into the current staff. The imatitution
is stil] in the early stages of its most recent reorganizerion. While the Court
has noted the deficiencies of the current ataffing arrangement, it would be very
burdensuvme and disruptive to require the inatitution to now undergo &nother
major restructuring necessarily attendant to the immediate satisfaction of the
ACFMR standards.

This is not to say that the deficiencies of the past and present warrant
continued shortcomings in staffing. But the overall situation at Cambridge
would not significantly improve and might even deteriorate, at least in the
short run, by immediate imposition of the ACFMR staffing ratios. TFor present
purposes, the immediate attainment of the overall ratios set forth by the ICF-MR
ptendards would be a significant and feasible stride forward and would provide
minimally adequate care and treatment of the mentally retarded. In promulgating
theae standards, HEW presumably took account of what {s practicable as well as

what 18 minimally adequate.
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Besides being feasible of immediate attainment, there are other practical

advantages in adhering to the ICF-MR stamiards for purposes of this action,

~ They are more feasibls to monitor and also would avoid becoming locked into

ratios during the varioue working shifts. It leaves thia determination to be.
flexibly arrived at by those with superior expertise and fomiliarity with admin-
istering Cambridge, thaf is, the DPY in the firer fnstance and Cambridge's oun
competent administrative staff. At the same time, the ACFMR etandards should be
reliad upon insofar es they ebtabiish, in the view of medical experts, the nead
for staffing ratios to te twicé as rich during the waking hours as at night.

The parties dispute the interprefation of the meaning of the "resident liv-
ing staff" ag used In the ICF-MR regulations. Defendants inciude DAC (or SPS)
personnel in their calculations for meeting residential livimg etaff-resident
ratios. Plaintiffs strenuously contend that the "resgjident living staff" encom-
passes only those whe provide direct care for residents in wards and residential
living areas, the equivalent of the 323-1}2 positiona now classified at Cambridge
under Residential Living Services, and does not include the DAC staff.

The plaintiffs' argument is parsuesive, both from the text of the ragula-
tiona and the practices existipg at Cambridge.7 If so, Cambridge would have to
add sbout 30 addicional staff to its current 323-1/2 Resident Living Services
positions to match the ICF-MR overall ratios, in addition to its SPS pe;ncnnel.

But HEW evidently comstrues the regulatione in accordance with daf&ndanta"
position, In & letter to the Deputy Commissioner of the DFW, the Director of
the Division of Long-Term Cars for HEW (Reglon X) ;;dicgtcs that, while TMR per-
son#el cannot be included, SPS staff apparently may bte considered as “resideﬁt
living staff" under § 245.13(b), Hiniker Depo. Ex. 6.

The Court need not resolve thie queatioh at the mgment. éince the ICF-MR
regulations are so new, still in their pre-implementation atage, some flexibility
should be accorded their interpretation, The Court will order thelr immediate
implementation insofar ae they pertain to “resident living staff"-repident over-
all ratios and. leave the resolution of the interpretation of "resident living
staff" to be worked out bztween the Commissioper of DPYW and HEH.G

Plaintiffs complain that maintenance of the overall ratios prescribed by
the ICF-MR regulations would only yield ratios of 1:8 and 1:16 during waking
hours and at night, respattively, and that while latisfactory for purposea of

custodie) care or sstekeeping, these figures fall short of what the evidence
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demonstrates i.s necessary for habilitetion.

They Eurther point out that if richer ratios are maintained during portions
of the day, Cambridge cannot even achieve the 1:8 a:'ud 1:16 ratias during the re-
mainder of the day and nj.ght shifts, Thus, plaintiffs argue that adoption of
the ICF-MR standards will not effectuata the right to treatwment previously de-
clared by the Court under the due process clause and State lew, Welsch v.
Likins, suora, 4%91-501.

Eut tho atizimpent of 1:B ratics during weking houxrs under the ICF-MR
regulations would be an improvement, &lbeit alight, over the 1:9 ratios that
the Ccmr.t has found necessary for custodial care or safekeeping, Furthermore,
the raw staff complement is not the only fnc.t;qr that must be taken inte sccount
in sgsessing the quantity and quality of treatweunt sccorded the plaintiffs, The
apparently effective deployment of numeroua volunteera significanély augments
the number of persons involved iIn direct csre of residents, primarily during
waking hours. Although the volunteers, including the Poster Graedparents, lack
the training to be the equivalent of staff employees, their ssrvices cannot be
innored. Similarly, the TMR taachers and aides booat the number of persons en-
gaged in traeining and treatment of residents a2t Cembridge.

. Additionally, the Courr will requive the euwployment of z gufficient com-

;/plemenl: of mointenance or support staff to liberate the direct care ataff from
tka d:‘.verfing domestic taska thset t?;e evidence shcwd ncw overburden them. Thus,
even without A large numerical -i.ncraaae in direct ca_‘::é, or Pasidential Living
Services, staff, having sufficient support persmﬁéi'wuizld result in ipproved
care and treatment accorded to the residents at Cambridga. Compliance with the
mandates of this Court, therefore, will result in substantially moras than basic

. custodial care or safekseping. I

The more demanding staffing ratios contained in the ACTMR standards should
b2 the ultimate goal to be aimed for by the defendants. Their atteimment, how-
ever, will requi.ré the large scale employment of persommel that probably cannbt
be mchieved without thorouzh evaluntion by and approval of tha Executive Daspart-
went and the Legislature.

/ Being under an immediate duty to n&ieve compliance with the ICF-MR ratios
-\/aml te employ sufficient support persemnel, the Commissioner will further be
ordered to recommend to the Governor .tha: there be submitted in tha mnext budget

requedt to cvhe Legislaivie Lie appiopciieidon of suiflcicui fuuwds v nice Lus
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’ :' \J{‘number of emp!oyeeJ Jecegsary to attalp the ACTMR ta;;as. Since neither the
" Governor nor any members of the lLepislature are parties to this action; they
cannot be held accountable in a Court of law for compliance with thia recom-
mendation. MNor should the Commigefoner de subject to judicial sanctions if
they foil to heed her recorrendation.

It is further recommended that these non-parties re:ognizelthe importance
and urpency of the requeaﬁ to be submitted by the Coomissioner. Although im-
mediate patisfaction of the ITF-MR standarda, In addition to providing sufficient
support personnel, will foster the rish: to treatzent, at least for the time

// being, attaipment of the ACFMRE standards should be sought if plaintiffs are to
be given more than perely minimally adequate care amd treatment.

ﬁany of the most chjectinnable practices and econditiona at Cambridge are
actributable, in part, to the current staff shortages. Ong apparent consegquence
is the incidence of physical injuries to Cambridge reszidente.. The evidence
showed a number of serious injurles and many instances of less severe scratches,
bites, and bruises suffered by the rasidenta, particulazly children. Many of
these apparently occurred while residents wers left unattended or with inadaquate
gupervision in locked dayrooms,

Ac:c:; dental falls or falla during seizures evidently cousad many of these
injuries. Plaintiffs’ witﬁeasea alpo testified to inetances of aggression and
salf-injuricus behavior displayed between and by residents. On its view, the
Court did not obsgrve &n abnormal amount of resident-to-resident aggression,
given the number and nature of reaidents in the 1na£itutiun. It did, hewevar,
notice numetous instances of manifestations of behavioral deterioration. In
the dayrcoms and elsewhare, the Court frequently obmerved residents engaged in
sterentyoed behavior such a5 continually repeated r-ocki'ng motiona while seated
{n chairs or crouched on floors, salf head-banging, exéfzmé withdrawal, and other
conduet thatr was testified to at trial as being symptenatic of paychological and
behavieral regression.

This is not to say that personal safety poses an slarming problem at Cam-
bridge, Any sizeable ipstitution housing so many children as well as others
with severe mental, behavioral, and physical handicaps could expect to exper=-
{ence many of the above mentioned instances, Additionally, the sraff at Cam-
bridge attempts in good faith to do its best to preveat these sceurrences, Buk

edditional personnel and cercsin structural improvements would greatly contribute
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to alleviating théa. conditions at the institution.

Substantial testimony 8180 pointed to the inadequacy of the personal hy-
giene of many of the residents. Witnesses teatified to observing résidents not
cleaning themselves or washing their hands afrer toileting and that the gtaff
wapm unavalilable to assist them. On different occé&sions, two witnesses ocbserved
& large group of residents washing for dinner ocut of the same basin, The evi-
dence establisha=d that certain reajdential areas smelled stromngly of feces and
urine. The Court's own obasrvoiiens in Medroon and Boswell halls corzoborated
this testimony.

Testimony and photographic evidence showed residents asleep and unattended
on stairwells, floors, and in bathrooms in residential living areas. Nudity is
not & significant problem, although there wes evidence of s small number of rsa-
idents not being Fully dressed on certain occasiouns,

These problems are largely attributable to the inadequate number of staff
to care for the residents, The vwork of the direct care staff is not easy. Wit-
nesses for both sides had high praise for the dedication of the staff. On its
view, the Court found the steff's atrictude and morale penerally to be as good as
onz would cxpect To encounter at an Iastitution of this neture. But the staff
has recently been logging tecord amounts of overtime work, and thére is Iittle
gquestion but that itg efficiency Is icwared uvnder thase conditions.

& number of harsh behavior controlling techniques and devices are used by

tha staff in supervising the rtesidents. These are not employed out of malevolence

by the stalf, but rather are atfributable primarily to the lack of sufficient
gupervisory parconnel and the inappropriate behavior engaged in hy asome of the
residents, particularly those who are hyperactive or excessively aggreasive.

The nost deplorable of Fhese restraining techaiques f{s known as seclusion,
a form of solitary confinement in locked rooms about niﬁe feet by ecleven feet in
mize. A seclusicn toom typically 15 barren except for a bed or met on an other-
wize unpadded conerete floor. Some of the seclusion rooma contain teilets, but
none has washing or driuking faciltirfes. Tn most of the old buildings the pe-
clusion rooms are located in the basement, often out of the irmediate sight and
hearing range of che staff.g

Regidents may be placed in geclusion fof a maximm of 48 hours upon &
phyeician’s order, which is renewable. At the time of trial, Cambridge was

recording an averave of batwaen 1 000 and 2 000 hpiwra of esciveinan manehle o

~21=-



.

winfmum averape og .3 hours per remident. Evidence adduced in post-trial pro-
ceadings indicates :h#t the use of seclusion has consistently been reduced,.de-
creasing from i.S?9 hours & month in Suly 1973 to 1,058 hours a month the follow-
ing April. Under a recently revised policy, the use of saclusion 1s supgosad to
be limited to a last reaort, only to protect residents from phyaica1 harm or in-
jury to themselves or to othors. This eseentially confctﬁs to Minnesota law
regarding the use of restrainté in such institutions, M,S,A, § 253A.17 subd. 1.
Mavertheless, thzra 993 pyidoice of etaff confuasion and instﬁnces of nnncomplif
enca with tha poliey.

Or the Court's view, only ome resident was found in & seclusion room, a
37-year-old weman in Cottage #11 shorrly after the evening meal. Her body from

the waist up was naked, There was no seclusion order on record for her. A steff

. member said that this woman had been placed in seclusion fifteen minutes earlfier’

because of distuptive food-grabbing behavior in the dining ereﬁ.

As recoénized by.Cambridge's teviped policy end State law, seclusion is
arguably justifiable only 8s a.last rescrt fpr protecting residents from harm :a.
themselves or others. The use of seclusion for retarded persons was condemned
by several of plaintiffs' witnessas. It 1z sgpacifically and categorically pro-
hibited éy the ACFMR standé:ds, § 2.1.8.5, &a well 88 by the ICF-MR regulations.
35 Fed. Reg. § 249.13(b){1)(=).

In other contexts, courts also have condemned seclusion practiced inm a.
form comparable to that existing at Cambridge, aund they have htrigtly limited
the ¢ircumstances and conditions under which it may'he'employed. Morales v.
ZTurpan, 264 F. Sopp. 166, 177 (E.D. Tex. 1973}(jﬁvenile offenrders); Nelson v.
Heyne, 335 F. Supp, 451, 455456 (N.D, ind, 1972), aff'd 491 F,2d 352 (7th Cir.

1974)] Gates v, Collier, 349 F. Sepp. 881, 300 (N.D. Miss. 1872)(primcns), aff'd

489 F,2d 738 (5th Cir. 1973); Collins v, Schoonfield, 344 F. Supp. 257, 269 (D.

Md. 1972)(prisous); Lollis v. New York State Departwent of Socisl Servicea, 322

F. Supp. 473, 483 (5,D. W.Y, 1970), modified 328 F. Supp. 1115, 1119 (8.D. W.Y.

1971)(juvenile offenders); Jordan w. Pitrzharris, 257 F. Supp. 674, 676-684 (N.D,

Cal. 1966)(primons). 1In its current form, the use of eeclusion at Cambridge

' L/J/:.viulates the cruel and unusuval punishment clause of the Eighth Amendwent and

‘muat be elimipated. Hew York State Asseclation for Retarded Cﬁildren, Inc. V.
/.J-""'__'-_—_“—--

p——]

~ “Rockafeller, supra, 768; Inmates of Roys' Training School v. Affleck, 346 F.

Supp. 1354, 1360, 1366-1367 (D, R.I, 1972); Wyatt v. Stickney, supra, 344 F,
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322 F. Supp. at 462,

Pesides seclusion, & number of phyeical restraining devices sre-uasd Bt
Cembridge to restrict the movement of restidenta. The devices include fully
enclosed cribs, mittens, straight jackets, and tyirng residents to beds, tables,
toilets, and wheelchairs. During the period frem March 1973 te Februarf 1974
the i{nstitution compiled a monthly average of about 8,000 hours of Testrainte,

' excluding hours spent in erib enclosures and safety braces used to tie residents
-to wheelchairs or cther sitting positions.

As with seclusion, evidence in the pont-trial proceedings shows a eizeable
and relatively consistent decrease in the use of restrainte at Cambridge. The
gtaff and adwinietrators recognize the objectiona to extessive use of restraints
and are in pood faith attempting to 1limilt the usage msccordingly.
| Imposition of these restraints poses a number of safety hazards and algo
reduces the reeidents’' opportunity for ;rope: contact with and stimulaéion from
the frmediate enviromment. But utilization of these rastraints 1s not per se
barbaric or inhumane. Some of the restrainte ares necessary for purposes of posi-
tioning and supporting certain non-ambulatory yesidents or those uith other phy-
sical defects. They sleo help prevent some of the moze aggressiva residents from
inflicting injuries to themsélves of othars.

The evidence showad, corroberated by the Court's own view, that in some
instances the residehfs are placed in thess restraipts without prior medical ap-
proval and cften 8re left In them for long periecds of time, frequently ﬁithout
etaff supervision or activities in which to participa&é; On these occasions, tha
- // beneficlal purposes of the restraints are sscondary to their primary affeet of
restraining individunls so thet ths staff has enough time to attend to other

residents. As with eaclusion, the evidence.sﬁowéd that. the use of these rastrain-

ing devices conuld be reduced by increasing staff and pfog:ams for the residents

at Cambridge.

It is in their excersive and unsupervised utilization without first attempt-

r .
Eing less onercus meansd of controlling behavier that imposition of these restraints

!violates plaintiffs’ rights under the eruel ard unusual puniehment clause and to
i

the least rescrictive altarnetives under the due process clavse. Wheeler v. Glass,

i
i

473 F.2d 983, 987 (7th CLr. 1973); Covingron v. Harris, 419 F.2d 617, 623 (D.C.

Cir. 1967); Immates of Roya' Tfaining School v. Affleck, supra, 346 F, Supp. at

1359; Wvatt v, S:icknay, suora, 244 F. Supp. 387, 401. See also TomaTes of
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Suffolk County Jail v, Eisenstadr, 360 F. Supp. 676, 698 (D. Mass. 1973);

Hamilton v. Landrieu, 351 F, Supp. 549, 552 (E.D, La. 1972); Brennemen v. Madipan,
343 F. Sepp, 128, 138 (N.D, Cal. 1972}.
Another widely used form of restraint at Cambridge is chemical. Although
f/ there was dispute as to the percentage of vesidents given tranrquilizing medica-
E tion, the Court finds that about 70 percent of the residents have their behavior
controlled by these means,

There wvon unernltdtzotod festivony thal the use of behavior wmodifying druge
should ke corelully and systematically mﬁnitorgd and evaluated, that chaﬁges in
medication should be prescribed in writing, and that all such evaluations ghould
.be recorded in the rcsidents' medical records. 3But the imstitution's clinical
pharmacologist testifiad that drug evaluations are made upon oral reports by the
ward staff to the physician and thet these reports are based upoﬁ the staff mem-
bers' subjective observations. Medical records examined by plaintiffs' witnesses
did not evidence any system of drug evaluation. At best, these records contained

i only occasional referenceg to the efficacy of druga. The testimony of the than-
Adoinistrator also indicated the absence of 2 uniform method of assessing drug
efficacy at Camb;idge.

An investigation undertaken by the DPW in 1372 found no serfous problems
with excessive drug usage at Caombridge. But it made several important reconmen-
dationg, includiung better record keeping and more detziled information om drug
usage by individual residents. Daf, Ex. G.

Tiie witnzsses disputad whethe¥ the number of ‘residents receiving tranguil-
izers at Cambridge was excessive, But the evidence chowed that in any event
their usage covld be reduced if move staff and programs were available for the

regidents.

o
i

K//fq}is improperly evaluatad, mouitored, and supezvised. Since this eredes the value

!j \Mhether or not excessive, the use of tranguilizing wedication at Cambridge
!

H{of these drogs as an adjunct te therapy, it comstitutes cruel and unusual punish?

1l

ment and violates the plaintiffs' rights to due process of law. MNelson v. Hevne,

suora, 355 F, Supp. &C 433; Wyatt v. Stickney, supya, 34% F. Supp. 387, 400.

esides shnrtages in divect care staffing, Cambridge &lso lacks a suffic-
ient nurber of professional staff in wmany ficlds, Fof example, the institvtion

doas not have any speech therapists on its staff {there are some In the THR pro-
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“snch professionals té‘hhe staff.

Because of these vagaries, particularly the uncertainty of availability,
the Court will not now raquire the Coamissioner to hire the additional personnel
plaintiffs seek. As with direct ecare staff to meet the ACFMR standards, however,
" the Court will order her to recomnen§ that the Covernor requast the hiring of
many of the professionals Qought by the plaintiffa, and ir &gain urges that the
axecutive and legislative branches heed this recommendation in order that plain-
tiffs are providsad with move thsa sarely minimally alequate cere &nd treatment.

Lack of equipment alao impairs the institution's abiliLy to provide ade-
quate programs and services. Speech and hearing therapy, recreationdl programs,
education and training programs, and physical therapy are among the programs that
are most hindered by inadequéte equipment.

The evidence shnéed the need for providing each non;lmbulatory resident
with & wheelchair that is ppecifically adapted to the resident's gize and posi-
tioning needs. Such wheelchaira are helpful in preventing muscular contractures
and aseuring proper posture and éosiciontng in order to engble the resident to
relate to and recefve stimulatfon from his immediate surroundings. In the past,
however, the imstitution has lacked the funda to purchase a sufficient numbar of
whaelchairs on 2 new or a replacement basis.

Besides sufficient personnel and adzquats: equipment, an essentlal part of
the habliitative process, agreed upon by witneaaas for both sides, is an ipdivid-
uaiized written haebilitation, or program, plea for each psrticélsr regident.

Such plans should contain apecific, detailed information about a resident’s
abilities, progzem goals, anﬁ methods of attaining thgse goals. But the evidence
showad that &t least scme residants at Cembridge epparently have no program plan,
and the plans that do exist Are writtan in terms too general to be of much bene-
£it to or puidance for the program or ward personnal. ‘

In che fall of 1972, the DPW promulgsted & saries of detailed and complex
repulations {Rule 34) which conatitute standarda for licensure of public snd pri-
vate residential facilities serving five or more retarded p;rsons. The DFWY has
five residenrial living consultants and nin® nonreeidential licensing connultants
and one aide responsible for evaluating and monitoring some 10,000 facilities
and programs undar the DPW. About 126 licenses have been granted since the pro-
mulgazion of Rule 34,

Fach of ilbe unite af Canlrllzs, amzzpt tha Tnfirmars wae svaluatad by tha

Licenaing Division of DBY iwn March 1973, and each was then awarded a provisiomal
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‘including 50 percent who cAn communicate only by gesture and 31 percent unable

to spuak ar ail. Additiomally, there area no stanff ot Eénsulting'paychia;rists

at the inatitution and only Euo paychologist#, although 41 percent of the resi-
denta auffer from behavioraliproblema, approximately 90 of them being in a spe-
eial unit (the MMTS) for behavioral disordara. Two phyaical.ther:pistn are om

the staff for the 300 physically bandicapped residents.

In certain fustances, the failure to provide adequate therapeuric services
tan have detrimental effects on the residents. There wae uncontradicted expert
testimony at the trial that not providing physicel therapy for physically handi-
capped persons can result in perménent muscle wontracture, which can be agme !ior-
ated oniy with surgery and than 2 ragular program of physical therapy.

The parties have egreed during the course of the post-trial proceedings
to the hiring of certain addirtional profassionkl staff in severs] areas: regis-
tered nurses, phystcians..physicnl therapists, speech and hearing therspists,
social workers, and pnycholos{stn. The parties are in disagreamenr over the
mmber of professional staff and 4ides to care for the denta]l needs of the resi-
dents and over plaintiffa’ proposal to add professional staff in several other
areaa (physiarrists, psychiatfiata, o¢cupational therapista, apecial educators,
vocational theraplsts, end recreational therapints).

Pléintlffa{ proposals are cempliceted by sevaral factors. Some of the
services that these proposed additional etaff would do currently is being pro-
vided at Cambridge, although not by peraons diractly on the staff. For Lnatance,
tha TR persomnel provide special educational ser;ic;s; in conjunction with the
PAC programs. The volunteers, including the Foatar Grandparenta, &lso make im-
portant, albei{t non-professicral, ¢contributions.

Moracver, it L8 questiomsble whether some of the-.addirionsl profeasional
positions sought by the plaintiffs would be particularly suitable for the severely
end profoundly retarded until they at leaot have first improved upon their present
conditions. 'Thua, it 48 deubtful that they would now have a need for the services

performed by vocational therapista. See Wyatt v, Stickney, supra, 344 F. Supp.

387, 406 (preseribing 1:60 ratios for vocational therapists for the mildly and
moderately retazded, none for the gevarely and profoundly retarded).

Above 211, there ia a lack of information concerning the availability of
peryonnel to fill the positions sought by the plaintiffs. Even if thef are
availabie, it le uncertsain whether Combridge, ms & publicly funded inmatitutiom,

cen provide the kind of benefits, wonatary and otharwise, necessary to attract
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licansel The condt!;bns ;ttached to the granting of .Qe licenses included rec~-
tifying deficiencies in mumarous Bspects of programming, services, living condi-
tions, and the physical fact1ities at the insritution. Corraction of these de-
ficlencies will require sdditionsl appropriation and expenditure of funds. The
former State director of licenaing for facilities For the ratarded temtified
that it would coat about $750,000 juat to bring ;he physical plant up to the re-
quiremente of Rule 34, plua another $75,000 at the Lake Owarso annex.

In Febrvary-March 1974 the Licensing Divizion 2gain evelustad rhe alx unite
atICambrtdge. Iz written TzpeTt of its examination showed that Cambridge still
suffered at that time from & oultitude of deficiencies and that most of the
shortcomings ldentifled in the 1973 report continued to exist at the (natitution.

The Licenaing Division then recommended that the provisional licensss that
ware issued in 1973 ba revokad for every unit at Cambridge. At the reguest of the
new Chief Executive Officer at Camdbridge, the Divislon has agreed not to a2at upon
this recommendation for an additional six montha, A formal licensing review is
acheduled to be undertaken at Cambridge by September 1974, &nd it {s expacted
.that thiz report will make specific recommandations to the Director of Ehé
Licensingibivision. |

The Director end her staff have demonstrated a significent degree of compe~
tance aud expertise in their duties. The evidence showad that they heve in tha
past and probably will continue to apply Rule 34 in & uniform mannar to State-
operated and private facilities for the retarded, '

Full and continued cempliance with Rulé 34 woild provide adequate care znd
treatment in many respects Ior the residents et Cambridge. But it alac has
numeroﬁs shortcomings &s the sfandard for rectifyingz conditions and practices at
Cambridge. The Rule does not comtain any concrate standacds regarding staffing
of facilirties, Although minlmem graffing levels were iﬁcludad in proposed smend-
ments to Rule 34, iasued in 1973 by the Comissioner, they were subsequently with-
drawn. A Court Order, tharefore, ie necessary to guarantee immediate implementa-
tion of the ICF-MR ratios and for the recommended attainment of the more rigorous
ACTIR standards. '

Furchermore, despite eincere effortson the part of the stnif ar Cambridge
end the gond faith and even-handed administration of Rule 34 by the Licenaing

Divlsicﬁ of the DFY, compliance with the Rule was shovm to be 1m§robeb1e in the

Armadigra futprs sk Oaph=ides,
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The DFW woul. then, applying the same princip.es as to private facllicies,
be faced with the prospect of closing the institution. Although & poasibility,

closure does not appear to be a realistie option for the State. See Employees

of Department of Public Health and Welfare v. Departoent of Publie Health and

Relfars, 452 F.24 620, 827 (8th Cir. 1971), aff'd 411 ©.S. 279 (1973); New York

State Assocjation for Retarded Chfldren, Inc., v. Rockefeller, supra, 768.

Even if closure ware practicable, this would be wore hermful than bene-
ficial te the rlairtiffs, &oma could be guitzble for diecharpe. Yet, the evi-
dence showed the lack of euitahle_factlities for their placement. others could
be trEnzferred to different State imstitutions, but this would aggravate the
problems similar to those existing at Caﬁbridge 8t these inaticutions. COnae-.
quently,. alterations of the current provisions in Cambridge's licemses under
Rule 34 or further time extensioms in which to comply with the requirements of
tﬁe Rule appear to be more likely.

Thus, while the provisiona of Rule 34 will continue to govern at Cambridge
to the extent they are consistent with or incorporated in the Order of this
Court, defendamnts' proposal to place primary reliance upon Rule 34 as the vehicle
for vindicating plaintiffs’ rights in this action must be rejected.

The large decline in Lhe resident population of Cambridge over the years
is largely attributable to the diacharge of residents to community-based facili-

ties such as nuysing cr boarding homes. . In some ilnstancen, residents have been

discharged to the custody of thelr parents or next of kin, but 2s a geperal rule

relatives are unavailable or ineapable of t;klng cafe of those who reside et
Cambridge. - Thus, 25 a practical matter, diecharge of residents depends primar-
ily upon the availability of community facilities specially railored for the
retarded. ' | ‘
There currently are & number of residents at Cam%ridge awalting placement
to community-based facilities. But ﬁhare.lé a spevere shortage of these fercili-
ties in Hinnésata. At the tiwe of trisl, for inatance, there were no comunity
facilities in Minnesscta for severely and profoundly retarded adults. Conase- )

quently, some residents have remained &t Cambridge for up to four yeare follow-

ing their referral, and many others vho would ke capable of plecement have not

even been raferred.

The Court has previously decreed that the élatntiffs sre entitled to have

the State attempt to place them in the least restrictive practicable modes of
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confinement after being JuUSICIRLiy vvussssenes oo

There was litcle disagreement betwean the parties that placement lo community-
based facilicies would constitute & less restrictlive altermétive to imstitutional-
ization in a State facilicy sucﬂ a8 Cambridge and woujd be consistent with the
purposes of habilitation,

In the post-trial proceedings, defendants have come forward with meveral
constructive and potentially fruvitful means of effectuvating this right to the
least xestrictive altematives, The DY hes been shown to be committed to en~
cour.nging the davelepmeni and construction of privately-owned community facilf-
tiss for the retarded. fts policy is to encourage the private sector to replace
the State in tﬁe provision of direct services to the retarded.

A key element in this approach is the recently promulgated DPW regulations
dealing with rate schedules for private residential factiities fc-ar' the retarded.
Under DPW Rule 52, private facilities for the retarded are to be refmbureed by
tha State on the basis of the reesomable tosts f{peurred in providing care and
treatment for the Tetarded,

Regides this incentive for the devalopment of community-basad facilities,
the DPW has commenced negotlations with officials of the Minmesota Houaing Pinance
Agency (HFA) in an efforc te have the HFA make _avaiiable cert.a_in fonding for tha
comstruction of such facilities. Under the plan proposad by the defandants, an
estlmeted §5,000,000 expscted to be derived from bond Lissuances by the HFA
would be swvailable for losns to private parties for the cons::ructim of cmmuﬁity-
based residential facilities for the re:ar;ied. !I:fl this propossal is fmpiemented,
tha reimbursement provisions of Rule 52 could be relied upon, st least in paft.
to repay the interest and primtipal of whatever le&ns are Etransacted.

The Commizsiomer also has buen directed by the Legislature to prepare ond
gubmit a report this avtumn dealing with the dpe:attz;:tia c;f the State hospitals
and local fecilities for the treatment of the wentally retarded, mentally 111,
apd chemically dependent. To be included in this report ir a systematic plan
for the closure and demolition of old or obselete buildings im the State Hospital
syatem.

Additicmally, the Cormissieper hap appointed 2 task force to conduct &
comprehansive examination of the entire State Hospital eystem and seak to develop
slternstive plans for the care and treatment of their residents. Included in the
objecfiveu uwi Lhe task foran .::a the swaminarion of the funding pettarns currently

existing within the State Hompital system, the Integration of services renderad by

=-29-



the State to 211 of its inatitotionalized residents, ;ud further fefiuement and
development of individualixed treatment programs.

It is anticipated that the end product of these ptudies will be the con-
solidation of scme programs and possible closure of certain institutioms. In
post-trial proteedings, the Commissioner, with the apparent support of the
Governor, has pledged to seek legislative approval to wse whatever State funds
are saved frowm these cutbacks for use in unspecified ways of improving the qual-
ity of cére piven tn mentally retarded, mentelly £11, aud chemically dapendent
parsons In Minnesotla,

While impressive indicia of defendants’ concern for and commitment to the
principle of least restrictive alternatives, defendants' proposals are mot with-
out their shortcomings. They are largely speculative and dependent in fhe long
run on the attitudes snd approval of others, notably private developers the HFA,
and the Legislatere, Therz is no assurance that sufficient private funding will
be available or that any of the action already begun and proposed to be under-
taken by the DPW and the Cormissioner will in fact bring sbout & measurable
change in the current shortage of community-based facilities.

Despite this uncertainty, the DFW does not now have a written plan for
the provision of cormunity residential facilitles for the retarded. It also
does net intend to have a contingency plan in the evant that the private market
falls to provide sufficient facilities or fails to provide facilitles by the
time that residents aze ready and capable of discharge. .

But the problems asscciared with the ¥igh: to the least restrictive alter-
netives are wmore difficult then perhaps eny other issue involved in this case.
Plaintiffs apparently recognize these complexities in their final post-trial
brief, noting the "difficult problems of zoniug, Eederai and state regulstions,.
cormunity hoetility and decreasing availability of Eedéral.funds e eow "

Plaintiffs' Memorandum in Reply to Defendants' Proposal for Settlement, at 6,

In short, establishment of community-based residentizl facilitiea for the
retarded are wrepped in 8 complex web of relationships, some of which #ve beyond
the control of tﬁis Court. For inetance, & great deal of resistance has been
demonstrated in several communities iv the Twin Cities area to the propesed
. establishrent of residentia] facilities for the retarded and others who comprise
the population of the Sﬁate Hospital wyetem, This hostility has delayed or de-

Farwad ornnreale for cncmoniey faciliviss far the rafavded i pt lsawr rhras

suburbs of the metropnlitan ares in recent memthe,
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Besldes these faccara. there remalas a sericus ﬁuestion wheth&r the maag
establishment or cansiruction of community-bazed Za:ilittea will in fact ilmprove
the lot of the reeldents of Cembridge &s well 8s the other residents of tha in-
stitutions involved in this action. 1If a1l of the approximately 720 residente of
Camhridge were to be placad in comwnity fagiiitles of 16 parsons each throughout
the metropolitan Twin Cities area, there would have to be some 45 such t@cilitles.
Uniess numbers of them a&ze located near each other, profa-niogal steff would have
to spend censiderabic time tyaveling beiween the verious feeilities in order to
treat the residents. In contrasi, wainienance of large inetitutiona such as |
Cambridge provides centralizaticon fhat reduceﬁ the strajn on personnel resources
assotiated with intepgration of the retarded in a scatteving of coxmunity-based
facilities,

Civen these complexities, defendants’ proposals, parttcula:i§ their deal- |
ings Qtth the HFA, reprasent at least "gpood faith atrtempts® in aatisfgc:ion of
their duty to sesk out the least restrictive aliernatives for the plainfiffs‘

Walsch v. Liking, supra, 502. Thay shbuld, thexafore, preps forward in their

negotiations with the ¥FA, provided rhat they keep the Court informed of their
progress -and success, if any, in this venture. T.héy siwuld alsc continve their
ether currant efforrs aimed ar effe:tuaeiﬁg the right to the least restrictive
alternatives and adhers to their above mentionad pledges regarding seeking out
funding from the Lagislatire and others., Above all, they must see to it thac
‘the plaintiffs are givan the kind of.trgstmgnt that will provide those who ara
capadla with at least the opportuynity to become piéphréd for being ciecharged and
integrated into the community'a: larsd, In this respect, the right to treatment,
or habilitation, is closely aligned with and a necessary ingrediant of the other
rights of the plaintiffs,

Although many of the developments that underlie the current conditions at
Cambridge Qntedn:e the defendants’ sssuming thelr present positiona, certain of
the problems, particularly those pertaining to staffiné, could have been allev-
1ated had more forceful actioa been taken by the DEW wiihin the last few years.

According to the testimony of the Director of Administrative Management
of the NMW's Buresu of Reeidsntial Servieces, the ten State hospltals gensarated a

"surplus of more than $400,000 in fiscal year 1971-1972 and a.surplua in excesa
of $1.2 million the folluwing fiaca) year. All of these monies_wara returneé to.

the Stalc treesury. Although empowered ©o approdcit e Leglelatiwa Advisory
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Comnittee in each of thesc years to scek funding for additional staff hiring,

the Cormissioner did not do so.

Iﬁ 1973 the DISI's preseatation to the State Leglslature did not relate
the sericusness of the staff situation at Cambridge, acecording to the testimony
of the then-Administrater of Cambridge. It was in that year that Cambyidge's
request for 267 additiona)l staff positions was trimmed to 45 by the DPW, and
the inatitution ultimately lost 28 positions in an administrative shuffling of
personnel hetween Siate hospitels, The testirmony of the Director of the Mental
Retardation Diviaion of the DPW also related that the legislative presentation
in 1973 inaccurately portrayed the needs of the State hospitels and their resi-
déutn.

This testimony does not estaobilish lack of concern on the parﬁ of the DR,
But it does jliuatrate the need for more effective and vigorous a&voca:y on ite.
pert if the mandates of this Court are to be saiisfied.

Although detailing many shortcomings and prescribing relatively detailed
steps that must be undertaken to correet them at Cambridge, the Court does not
view this as an indictment of the institution or the defendants themselves.

The care and treatment of the mentally retarded has long been & hotly-disputed
subject in this State and elsewhere. For at least a generotion, it has beem a
mattar of considerahle attention hy concerned citizens throughout the State and
a mach talked about political topic.

While improvements have baen slow in coming, ;hey have not been altogether
absent. New ideas that have permeated the field of tréatment of the retarded,
or have been imposed by judicial decisions throughout the country, have been
reflected at Cawbridge. The evidence in this case demonstrates rhat Cambridge has
made progress over_the last decade or more in medical treatment, training, living
conditions, record keeping, and parsonal liberties granted to its residents.

The substontial reducticn in resident population, curbiﬁg new admissions of the
wildly and medarately retarded, encouraging more input from parents, other rel-
atives, and consumer groups, and better care and treatment programs are among
the major improvements in recent years. Defendants have attempted and, to a
limited extgnt, succeeded in ameliorating some of the most objectionable fea~
tures of life at Cambridge State Hospiral,

The prevailing conditions and practlices at Cambridge appear to be superior

v BhuEs: onistiag &b o3har Stasn fnptirueiony that hove senarvstad tesal actions
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sinilar to the instant case, Ree, o.p., Ioneres of Suffolk Couney Jatl v.

‘Bisenstadr, supra; New York State Assoclation for nat;tded Children, Inc. v.
Rockefeller, gupra; lzmasesz of Poy's Training Sthool v, Affleck, supra; Wyatt

¥, Stickney, supra, 325 ¥. Supp. 781, 344 F. Supp. 38?. Witneszsea for both
sides agroed on this poinr. Hence, lmszs elaborate stops need be ordered hers.
Canbridge, thus, is not an abyswal and a degrading “Pic.” While imdicating

BumeTous objecttnnubie'circumstancus ol the institution, the Court cannet say
that the rveral) siluation &t Cambridge 45 "'so bad &s to be shocking te the
congntgnce of ronsonobly civilized people'" in viclation of the eruel and unusual
punighment ¢lause, MFartarella w. Xelley, 349 ¥, Supp, 575, 587 {8.D. H,¥, 1972),
~enforcement 359 F. Supp. 478 (5.D. N.Y. 1973), quoting Nolt v. Sarver, 309 F.

Supp. 362, 373 (E,D, Ark. 1970), aff'd 442 F.2d 304 (6th Cir. 1971). Cam-

bridge's relative superiority to other institutions of its kind does not, of
course, absolve thase responsible for the sftuation &t the facility but it doe;
' ipdicate that thers are feasible steps that can be undertaken in order to remedy
the present defacts and vindicate plnintiffs‘_cons;icutional and scatutory rtgh;s;
For.their part, the defendants have conducted themselives {n good faith in
the events ihat'precipitated this a&ction, in the proceedings themselves, &nd in
abiding by the pfiar rulings of the Coort. But, as the Court previously has ob-

served, good faith is not enough to protecr plaintiffs' rights. Welseh v, Likins,

sunra, 498. While Cambridge has progressed {n recent years, the journey towards
humaneg and adequate care and treatrent of these pe;;ons-still has & long way to go.
The measures prescribed herein are means of resching those goxls. In so do;'
ing, the Court continues to reflect ite concern for "the practical limits of its
"abilities to resolve what is essentinlly a quéstion of zonflicting 1egisl§c1ve
priovities.” Id. There (s little tc be gsined by ordering relifef that cannot
realistically be effectuated, yet for which the defendants would be accountable
Eor noncomplience. Thus, to mandate that the Commissionar add several hundred
direct care empioyees at Canbridge would unfairiy subject ber to potentisl judic-
ia) manctions for circumstances that are deyond her irmediace control and ﬁiti-
wately dependent upon approval by the Governoy and Legislature, Bur naither the
" Bovernor nor the Legislature are parties to this action, and the Court has no
ditect control over them.
fm the other hand, ccmpeliling the cerendancs to underceie curfsin wignili-

cant measures #nd to further require the Commissionar to reconmend authorization
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of other large scale improvements at Cambridge would be practical and, buttressed

by the authority of this Court, likely to rasult in substantial compliance by
those with ultimate suthority in the matter.

On the baais of the evidence in this case the Court believes that the
provisions to be ordered harein ave feasible and practicable wesns of achisving
ainimelly adequate conditions end p!lctic;l at Camhridge avd will bring about &
new and subptantially better day for the mentally retarded.

j Tt wili then take th2 repulve and coopetation of the :zecutive and legla-
Iat{ve branches of Stetr govermment, in conjunction with other {natrumentali-~
tiss, to remedy the yedrs of neglect and {nedequate carte and trestmant thac the
plaintiffs have suffered.| They should be mindful that "[h|umsne considerations
and :ana:itu:ionl1.requiremtnts are not, in this day, to be measured or limited
by dollar conaiderations . . . ." Juckson v, Bishop, 404 F.2d 5?1. 580 (8th

Cir, 1968). See also Rozecki v. Cavghan, 459 F.2d 6, B (st Cir. 1972); Inmates

of Suffolk County 3011 v. Eisenstadt, supra, 687; Martarells v. Kelley, supra,

359 F. Supp. at 481; Wyarr v, Stickney, supra, 34 F. Supp, 373, 377; Brenneman

v. Msdigan, supre, 139; Hamilton v. Love, 328 F. Supp. 1182, 11%4 (E.D. Ark.

. 1971). By retaining jurisdiction of this sction, the Court will be in a poai-
tion to dictete more demanding requirements should the responses of the non~
parties fail to head this admonitior and conditiona zt Cambridge varrant further

reliaf,
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The Lake Owasso Children's Home is & satellite institution of Cambridge,
funded under Cambridge's budget but operated independently. Seventy-seven
mentally retarded children reside there. The Home is situated on ten acres
and consists of seven buildings leased from Ramsey County. It has been
operated as an armex to Cambridge since 1961. The lsase with Ramsey County
terminated this sume:. The DFW has recommended to the State Legislature
non-reneval of the tenancy and closure of the Lake Owasso facility. Pl. Ex.
51, p. 11.

Until April, 1972, the institution was run under a so-called "troika" frame-
work, presidsd over by a Medical Director. The position of Medical Director
had been vazsa. zince Jpzil, 1%72. Ouz of the institution's physiziecna had
been designated s Chief of Health Szrvices.

Although guidelinas vary for the classification of the retarded, they are
generally based on intelligence quotient levels (I.Q.) as measured by
standard 1.Q. tests. Those with 1,Q. scores batween 50-70 are considered
wildly retarded, betwszan 35-50 are moderately retardad, betw=en 20-35 are
ssverely retarded, and below 20 are profoundly retarded. Forty-four of

the 98 persons acmittad to Cambridge in 1972 were classified aa borderiine,
mildly, or moderateiy retarded. Pl. Ex. 45.

The 300 authorized positioms for the 1973-1975 biennium have not been com-
pletely filled. As of early September, 1973, shortly before commencement

of the trial, only 5,106 of the 5,400 authorized positions in the State
Hospital system ware filled. Thias differeace apparently was attributable

to the "lag time" in getting positions approvad by various administrative
agenciep and a desire by the DPW to avoid filling all positions so as to
obviate the need for lay-offe in vievw of the staff reductione that the Legis-
laturs built into the new ccmplament. By 2arly March, 1974, only 5,250 of
the positions were filled, and the DA/ had by that time begun to reduce tha
authorized complement.

The ACFMR atandards also call for 1:16, 1:8, £nd 1:16 shift ratios and an
overall ratio of 1:2.5 for residents in vocational training programs and
adults working in sheltered employment situations. §3 2.6.2.3.1-.4. Thase
ratios do not appear to be partinent in this action.

An overell ratio of 1:5 is prescribed for residants in vocational training
and adults in sheliersd employment situationa. § 249.13(b)(5)(41)(C).

Although not explicitly defining "rasidesat living staff," ths ICF-MR regu-
lationa call fer "a direct care ataff which conducta a resident living pro-
gram designed to provide training in activities of daily living 2znd davalop-
ment of self-help and social skills , . . ." § 249.12(c)(5). 1t further
requires that the raaident Iiving staff ba primar{ly concerned with trainingz
residents 'in activities of deily livinz and in tha dzvelopment of p2lf-help
and social skillse." § 249,13(bJ(1)(i)(A). Thess duties envisioned for the
renident living staff ar= essentially equivalent to those performed by the
Residantial Living Servicea, under tha reorganizad structure now in effact
at Cambridze.

Furthermore, the ICF-iR rezulations raquire that "({]n addition to tha
resident-1{ving serviczs . . . residznts shall be provided with profes-
sicnal and spacial programs end services, in Bccordance with their needs
for such programs and esrvices." § 249.13(c)(1l) (emphaais supplied). The
tasks of the special progrzcming perponral ara to provide training and
hzebilitation, in terma of "the facilitation of the intellectual, me=nsori-
motor, and affactive (sic) development of the individual." § 245.13(c)(3)
(1). These function# fall within ths domain of thz DAC program conducted
by SPS staff at Cambrldge,.

Thus, the regulationa envioion diffarsnt staff for purposes of caring and
treating for residents in wards and living areas and for purposes of train-
ino and habilitation. This dichotomy is currently reflected at Cambridge.



ZFootnete 7, Comt,

9.

The DAL progran is conductad io ssparats buildinge, has a separsta adminie~
trative structurs, and maintains & separate staff. From this it mey be con-
cluded that only the 323-1/2 sceff clsesified as Rasidencial Living Services
mky be counted &¢ “resldenc-ltving staff" undar the ICF-MR stacdards. -

Tf S5PS parsconel are intloded with Residentlal Living Services sraff in cal-
eulating the ICF-MR raciop, Camdridpe would now be wall over the minime)
requirements. AL prpsent it has 323-1/2 Rasidencial Living Sarvicas posi-
ticns ang 73 SPS positions, or & totsl of naarly 400 employaes that defend-
snts contend foll within the ICF-MR standards. Thus, the fnstitution could
sliminate abour 50 positions and srill satisfy the ICP-MR for the 220 raai-
dents under dafendants’ intorprezation of those standards. To pravant this
the Court will zeguira thxt uo wuttar how the ICF-EX zegulations are ‘Inter~
prated, there be no reduction in the ccobinsd staffing complements for Reatl~
dential Liviag Services and 8PS, or thair equivaleats, below the current
rativ of about 4:7.

Seclusion is distinguishable from & protadure knowm ss “time out” in which
a resident is placed inisclation for short periods of time lasting no longer
than 15 to 20 winutes s part of the vesident’s program for controlling be~
havior., This procedurs was tecommended by two of plainciffe' wicnesses

aw & substitute for seclusion in {astances of resident aggression.




ORDER

Accordingly, on the basis of the record and proceedings herein and the
Findings of Fact and Conclusions of Law anterad by this Court in this and pre-
vious rulings pursuvant te Rule 52 of the Federal Ruies of Civil Procedure,

IT IS5 ORDERED:

‘1. That defendants Commieeioner of the Department of Public Welfare Vera
J. Likire and Dale Offerman, administrator and now chief executive officer of
Cambridge State Hospital, their succeesors in office, agents, employees, and
all persons in concert or participation with them, are hareby enjolinzé from
failing to implement, ln Atcordance with their respective responmibilities under
law, the standards set forth in Appendix A annexed hereto and incorporated in
this Order.

2. That within ninety (90) days of the date of this Order, defendant
Commissioner, -her succassor in office, or her degignated agent, shall submit
to the Governor of the Stute of Minnesota or the Governor-elect, &g the cage
may be, a statement of the estimated expenves necessary for compliance with the
Order of this Court #nd for ecarrying out the furthar recommendations raquired
by this Drder and shall requsst the Goverror to Lmediately lﬁek all necessary
guthorization for cxpenditure of theas sgmounis, Should additional appropriationa

be mecrss3ry to achieve full end continued compliance with chis Order, the Com-

miszioner shall raguest tha Covernor to seek approval of such zmounts from the

Lezislacure or other suthorized sources during nnﬁ{qt gfte: the 1975 legisnlativs
sepsion,
3. That defendant Offerman, hie successor in offica, or his duly auchor~

ized representutive, oshall within owenty (20) days of the date of this.nrdzr

{(a) Call a meeting of all unit di&ec:ors or group supervisora at
Cambridze State Hespital, including eupervisory personnel of Structured Program
Sarvices, Healrth Sarvices, end Community Servicea, and

{(b) at said mezting provide coples of this Order for all personnel
present, and

(c) direct all paracnnel present ai said mesting to hold meetings for

1l stafl under their supervision within fen (lgdays therveafter for the purposé

_of reviewing tha requirementa of this Ordar, and



(d) divect all personnel present ar said mesting to report in wriliting
to him the date, time, and place of staff meetings held, a list of those person-
nel present, and & brief purmary of the content of those mestings, and

| €e) maintain such written reports on fila at Cambridge State Hospital.
4. A copy of this Order shall be posted in every ataff office, oursing
s:a:ién, and visiter's lounge at (ambridge State Hoapital.
5. Coples of this Order mdy be served upon the dafendants and otiwer per-
sona employad by the Departwent of ;?ubl‘.c Walfare or by Cacbridge State Hoapital
by the Offica of the Minnesota Attorney General.

6. That this Court shall maintain continuing jurisdiction over this sction.

LET JUDGMENT EZ2 ENTERED ACCORDINGLY,

/8! Earl R. Larson
October 1, 1974. United Statas Diatrict Judge




* APPENDIX A,

DEFINITIONS-~The following deFinivions are applicable to the terms ueed
herein:

{a} Institution--The Combridge State Hosélcal.

(b) Resident--Any person who 1s now and is in the future confined at the
Cambridge State Hospital following a judiclal order for civil commitmant.

(¢} Habilitation--The process by which & veafdent i assisted by others
at the institution te quai;e and maintain skilis that enable tha reeident to
cope mors effectively with the demands of hia own person and of his envtronﬁent
and £o raiee the level of his physical, mantal, behnvioral; and pocial efficisncy.
Habilitation includes, but is net limited to, formal, structured programs of
education and treatment. - |

(d) Direc: Care Staff--The persons employad at Cambridge State Hospital

apd classified pursuant to State Civil Service Clasaiftcatiops &3 psychiatric
technician or senior psychiatric technician, speclal schools counselor or senior
special schools counselor, hospitsl aide, and'registered or licenaed nuree zs-
signed to residant 1living or progrim arcas and spending e majority of the time
wurking.dir&ctly with residents; In computing direct care staff-reefdent ehift
ratios, regular Cambridge State Hospiral direct eare araff ar public school
stalf who apend & majority of the time working directly with residents in
; Structured Program Services or in the Trainable Mantally Retarded programa, ox
other equivalent programs, wmay be included im comguﬁ%pg‘dinect care ptaff-resident
shift ratios, provided that the minimum ratios ars in fact provided at all times.
(e} Support Staff--zmployeea vhose duties do not require tegular.contact

with or suparvision of resideunts, such 28 custodirl or food sarvice workérs.

{f) Semi-profesaional Staff--Employees who aid and work in comjunction
with licenssd ov professional staff employess with degrees, such as dental
bygieniste and aides,

(g8) Yon-embulatory Residant-<Any resident who caunot achieve independent

mobilizy by use of his legs. All other verldents chzll be considered awmbulstory.
(h) Sgclusion-+The plucement of a resident mlone in a locked room.

(i} Community Residential ?acilitv-~A'private or publicly operated resi-

dentidl facility for the mencally retarded located in or naar a popﬁla:ion eanter
and housing between four and fifty residents.
(]) Batural Hose--A resident's parental home or the home of auy other

natural relativa.
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1. No mentally vetarded person shall be admicted to the Cambridge State
Hospital following a judicial order for eivil commitment if nerviees.and pro-
grams in the community ¢an &fford adequate habiliﬁatlcn to such person.

2. No person clapsified as borderline, mildly, or moderately retarded,

{n accordance with standards that have been applied For the classification of
residents at Cambridge Staté Hospital; shall be edmitted to the institution
folloding a Judicial order fn-.civi1 cormitient unless that poTeon suffers Eroem
such peychiatric or emotional disorders 1u addition to his retardation as would
: mﬁke it appropriate for that parson to be treated at the Mantal Heslth Treatment
Service or an equivalent program at the inatitution.

3. Within ginecy {90} days of this Order, defendant Commissicner, or her
puccessor in office, shall seek the necessary authorization to dring the staff-
ing levels at Cembridge State Hospital in conformance with the "resident living
gtaff'-vesident overall ratics preacribad by the Daparcﬁent of Health, Education,
and Welfare for Intermediate Care Facilities fox the Mentally Retarded, as»s con-
rained in 39 Fed. Reg. § 249.13(b)(5)(i1)(A), (B) (January 17, 1974).

4.  Within one hundred and fifty (150) dajs of this Order, there shall be
emploved at Cambridge State Hospital sufficient perscnnel to satisfy the overall
ratios {dentified in Paragraph 3 above, and the on duty ratios shall be at least
twice a3 great during the waking hours shifts as at night. As evidence of tha
attainment of the everall ratios prescribed in Paragraph 3 above, the Compis-
sioner, oy her susceesor in office, shall submit to the Court and counsal for
the plaintiffs & written statement from the Dapartwent of Health, Fducation, and
Welfare, by the appropriate official of that Dapartment, that the institution ia
in compiience with the ratios set forth in 39 Fad. Reg. § 249.13(b)(5){(ii)(A),(B)
(Jaquary 17, 1974}. Defendants shall not be considereé ta be in compliance with
the above mentioned ratios vuleos the total number of positious clossified at
Cambridge State Hospital as Residential Living Sesvicas and Structured Program
Services, or their equivslents, {o at lemast four-gevenths {4/7) the total number
of rzsidents at the institution,

5. In additicn to attainment of the ratios fdentified in Paragraphs 3
and 4 abeve, sufficient support staff shall be provided to asaure that all sup-
portive services are adequately provided without requiring the routine aasistance
of "iesideuid 1islag 262f8" pomcomnzl for mymnnrtiva duties. This Paragreoh doas

nnt nrohikit "resfdeat Iivinz staff"” emploveas from engaging in administrarive

eii-



.duties as part of e s teaponeibilitias or from amsl aNg 20 suppess oo -
Unusual or emsrgency aituations. o
6. That thie Order shall not {n any other way affect Combridge State
Hoapital i{m meeting the standards or requirements imposed uponm the instituticn
" by tha regulatfons set forth im 39 Fed. Reg. $§ 249,12, 249.13 (Japuary 17,
1974).
7. As soon as such persons become available, and in no event later than
Junz 1, 1975, there shall be esployed st Cambridge State Hospiral professionat
staff reflecting the following stafi-residect ratfos:
{a) Registered Hurses
Severzly or Frofoundly Retarded 1:40
All Other Residents : 1:10C
Additionaily, there shall be made aveilsble to Cambridge State Hospltal its pro-
‘portionate shire of the follewing nuraing positiona that defendants bave indicated’
will be available on a systeawide Dbagls far &il téu State 1nscituttons for cthe

mentally retarded:

Hospital Units _ 67
Special Units 18
. Health Sarvice Suphrviaors 10 .

Hutses Working in Administrative .
Capacities 68

{b) Physicians (licenaed'to practice in the
State of Mlunasota) 1:175

(c) Physical Therapists {licenaed to pr#qfl;a .
in the State of Minnesota) 1:100

{d) Spzech and Hearing Therapists (with at
least a bachelorfs degrae in their
respactive specialtiea) 1:100
{e) Socia] Workars [(with ot least £ bachalor's
. dagrea in seclal work frcm an accredited .
program) 1:60

" (f) Paycholegists (with at least A paster’s
: degres from an accreditved program) 1:100

. {g) Dentists {licenasd to practice in the
i . ‘State of Minnesota) . : 1:350

Defendanta may contrsct outside the inastiturion for dantiats, ?afhgr than
employing them dirvectly on the staff, provided that there Le a dentiat on call
for emergency work &t zll timas.

8. There shall be available sufficient appropriately qualified semi-

profeasional persofinal Co sasisc the professivesl siell woubeirs llated 4in

=iii-



. ’_, Baragraph 7 abov?. ﬁithin one hundred fwenty (120} dasye of this Order, defend-
ant ¢fferman, or his successor, shall submit to the Court and counmsel Zor the
plaintiffe & 1ist of the number shd quslifications of the semi-professional
scaff requireq to comply with the provisiona of this Peragraph and, unless
otherwise ordered by this Court, semi-professional ataff in aceordance with this
lieting shall be erployed no later than thirty (30) deys after the employment
of the respective professional personnel.

l‘ ,%:;? 9. Within ninety (99) days of this Ocder, the defendant Commiceioner,

or her successor in office, shall make & formal, written recommendation ro the

JLI’?# .Governor of the State of H;nnesdta, or the Governor-elect, &rp the case may be,

(},flx urging that there be included in the Govarnor's requeated budger to the 1975
session of the Minnesote State Legislature the appropria:ionlof iuffi:ient funds
for at least the following:

{a) The employment at Cambridge State Hospital of peraonnel mo n; to
attain opn duty direct care gtaff-resident shift raties by September 1,
15475, as follows:

(i} Yot lese than 1:4 during waking houre and 1:8 at night im
‘medical units and in those units serving nqu—ambulstﬁry reaidents, and
" (i1) PNot lesa than 1:4 during_waking hours and 1:156 et aight in

‘those units s=rving egbulatory residents who are under the age of 18,

severely or profoundly retarded, or emotionally dgsturbed.

fb) The employment at Cambridge State Hospital of professional staff
reflecting the following stafi-resident ratiés,.p;nvided, hewever, that
professional staff provided by the public school or Trainmable Mentally
Retarded program mey be comsidered i{n calculeting these vati{os to ghe ex-
tent that such pergons are actually available for services to residentas:

(i} Certified Special Teachers {with certif-
ication by the State of Minnesota in

specigl education) 1:30

(i1) Recreaticnal Therapists (graduntes of
accredited programs in recreatiomal

therapy) : 1:250
{£11) Occupaticnal Therapists (licensed to
practice in the State of Minnesota) 1:125
(iv) Voecarional Therapists - 1:60 mildly and

moderately re-
tarded Tesidenta

{v) Physiatrists (Board certified) ) 1:100 physically

" handicapped resi-
- dants
miye
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R {¢} Along with submission of the recormandation required under thisz
Paragraph, the Commissioner, or her successor, ah&ll submit & list of the
number and qualifications of semi-professional support staff to asaist
the profeasional st&ff members listed in Psragraph ?(:)} above, and shall
slso urge that there be included in the Governor's requested budget to
the 1575 eesslon of the Legislature the appropriaticn of sufficient fund-
ing for at le&st such support positiona,

10. Each resident &f Cazbridge State Hosplitsl shall be previded with an
individualfzed habilitation, or program, plan e2od programe of traiming and
remedial services as specified in Department of Public Welfare Rule 34 (an
dated November 17, 1972} and these plana shall be periodically reviewsd, sval-
uated, and, where necessary, aliteresd to conform to the condition of the-partic—
ular reaident. ' .

11. The ptuviﬁiona of Department of Public Welfare Rule 34, Part II,
Sections A and B (including subdivisions thereof) which mpecify phyatcal plant,
equipment &nd related standards shall be fully complied with et Cambridge State
Hospiral by Januery 1, 1977,

12. .Alr conditfoning shall be instalied in McBroom mnd Boswell Hxllm and
the Infirmary at Cambridge State Hospital by June 1, 1975. Carpeting shall b=
installed in the dayrooms, dormitoriesa, stairwells, corridors, and sctivity
rooms in all repidential T{ving areas at Cambridge Stats Hoapital by July 1,
1975. Carpeting shall also be inetalled {n all program areas at the tnstitu-
tion by September 1, 1975, unlees the neture of the progracmed amccivitiesa con-
ducted there reasonably dictates that carpeting not be used., Inatallation and
wiintenance of carpeting ond air conditioning pursuant te this Paragraph shall
conform with current regulations of the Minnesota Board of Pealth for the
licensing of Hursing Howees and Board Care Howea.

13, Heavy wire mesh {not including security screans} at_ld bara shall forth-
with be removed from all basement and first story windows in residential living
areas and program Areas at the inatitution.

14. Tunrels shall not be ured by ambulsfory residenta except during in-
clement weather, unless in the opinion of m physiclan, registared nurse, or
1icensed practical mursz, inability to use the tunnels would endanger the health
or safety of & resident., Such opinion &nd the basis therefor shall be recorded

in the medical recoTds oI Ehe parciculer cosideRi @od ahall spocify the £l

-y
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{ur which such :asiJ:;t may be permitted to use tha Ehaﬁala. Withip thirty
{30) daya of the date of this Order, defeundent Offerman, in consultation with
the institution’s medical staff, shall e;tahliah a written policy regarding the
inclepent weathar conditions ie which uee of the tunnel; would be permitted,
Such written ﬁnltcy shall be called to the sttention of &ll personmel at the

institution and copies of it shall be posted in every staff office and nursing

station in the Institution end furmished to the Court end counsel for the plainm-

tiffae,

15, Upon complianca with the provisions of Paragraph 4 above, seclusion
shall not be employed &t the inatitution, Until such rime, seclusion shall be
employed only when & resident presente a clesr, immediate end continuing danger
to the safety of himself or other residents or ataff. When such danger has
passed, the resident shall be immediately removed from seclusion. Staff ghall.
check the status of any resident in seclusion at least once avery thirty minutes
and record this statugs in the resident’s qedical recorda. 1In fto instance may
seclusion be used ae punishment, All provisions of the institution's Pelicy
on Reatraint and Seclusion, pertinent portions'of Rule 34, snd Stare law that
are mot fpconsistent with this Paragraph afe incorporated herein.

16. Fhyeical and chemical restraints may be employed, subject to the
limitations on their uses specified in Rule 34,

. 17. Each resident who requiree a ﬁheelchsir thall be provided with one
adapted to his size and personal needa as goon as funda for auch whee lehairs
beceme available, and in no event later than-JuIy 1;‘19?5.

18, Within uninety (50) days of the date of this Ordar, defendant Offcxrman
shall submit to defendant Commissioner a written report detailing additional
equipment and waterials that, in the judgment.of the institution's staff, are
reasonabl§ necessary to carry out adequate programs oi ;are and treatment of
the residents atr Camhridge State Hospital. Coples of puch report shall also
be furnished to the Court and to counsel for the plaintiffs, The Commissioner
ghall celculate the expenses estimated to be necesaary for procurement of thess
irems anh ghall urge in the ratommendation required under Paragraph 9 above Ehai

the Governor inctude in the budget request to the 1975 legislative pession the

_appropriation of sufficient funde For at lesst these itams.

18. Mo resident may be placed in a commmity residential facility unless
i+ har heen duly licensed by the Department of Public Welfars, pursusnt to Rule

34, and by the Starts Rodrd of Haalth, WNo reaident may be placed in a foster

-yi=
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, care arrangewnent u\i:neu the rasident will meﬁe plfé;gtua, liviog conditions,
and care that is equivalent or superior to the programs, living conditiems, and
care at Camhridge State Hospital at the time of placsment.

20. Defendants shall make & written determinarion of.l:he eligibility of
each tesident at Cambridge State Hospltal for commmity placemeqt, and for those
determined not to be qualified for such placemenr defendants shell specifically
atate the reascns why the resident is incapable of placement and what addicional
steps, if any .. et ;bel taken beforé the resident will be ready for such place-
ment. A redetermination of eltgibili;y for community placement shall be made
at least anmually. In no case mty the institution return a resi.deml: to his
natyral home unless the parent or other relative is willing end, In the judgment
of the institution's staff, capable of caring for the resident,

21. Defendant Commissioner shall sutmit to the Court and counsel for the
plaint{ffs by January 1, 1975, the comprehensive plan for the future of Stat.:e
inseitutions being preparad by the Department of Public Welfare for submipeion
to the 1975 session of the Minnesota State Legislature.

22. HWithin twelve (12) months of the date of this Ordar & written plen
shall be developed to provide, upon an ordetly basis, community residential
placemants for all residents at Cambridge State Hospital who are sapable of
such placement. Coples of this plan shall be provided to the Court and to the
counsel for the plaintiffs. In developing such a plarn, defendants shall spe-
cifically consider methods by which severely and profoundly retarded residents
can be placed in facilities and hooes tl;at offer or can arranga £or programs

" and care that are equivalent or superior to thosa afforded at cambridge. Stete
Hospital.

23. Defendants shall continue with their efforts to uneke five millien
dollars ($5,000,000) in loww intersst losns available through the Minnesota
Housing Finance Agency for the development of commmmity xesidentinl facilities
for the mentally retarded. Within sixty (60) daya of the date of this Order
the defendant Commissicuner shall submit & written report to the Court and coun-
sel for the plaintiffs éoncerning defemlan;n' progress in securing these Funda.

26. No resident may be transferred to other State institutions to facil-
Atete complisnce with this Order. All future tranafers between Cambridge State
Rospital and other State inptitutions shall be reported to counsel for the
pieintifis at least ten (1G) days prioe to each tvapsfer. The report shall

contain the name of each of the residents to be tranaferred, the institution
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te which each transge't ia being wade, and the reason ror each such transfer,

35. Defendant Commissioner shall submit to the counsel for the plain-
tiffs by December 1, 1974, all Rule 34 licensure reports, re;umwendatibns. and
official notifications for the year 1974 pertaining to Cembridge and all other
State Mospitala, ms well As Any subsequent reporta or notifications for twelve
(12) omonths following the date of this Ofder.

25. Daefendants skall allos tha counsel for the plaintiffs, and othara
with their euthorizations, reasomable accezs to tha grounds, buildings, and par-
tinent records ar Cambriige State Hospital for the purposee of cbservation and
exaspmination during the twelve (12) months following the dace of this Order.

27, Dpefendant Coumissioner may not schieve compliance with this Order by

transferring staff from any State fnstitution for the mentally ill, manzally

retarded, or chemically dependeﬁ: unleps, following such transfer.' the steff-

resident Tatlo st the tranaferring inatitution is the same or higher thap it

was aa of tha date of this Order,
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