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RE: Eft"ort by the� l>cplttmazt ofHuman Servioea \�")to�-the 
Sute ·ofMinnesota�s fedcnl HCBS waiver phm to 8Uthorlze budpt re-buing for 
COUDDea . 

I>car Mr. Nelson: 

ARRM � Orbovieh & Gartner� �o aaeertain whether the pt'<)pot«i bUdget 
re-buing for the MlVMC waiver by DHS will bo .approved by the Centers.forMedicare and 
M.cdiaid ·Sc:niea ("CMS") aDd whether DHS' adions oompcrt with its lawtid authority .. I 
understllld thJ4 ARRM may opt to �hare thi3 opinionl&ter. with other -� stabholder:�, 
indud"m;g DBS � other gov�t �ntili" To thDt end we have omitted aDJ attorney-client 
pri,.Uepd COUJIDW1ication or information m that othea may teYiew ow �UliDalls. nat means. 
of course, that. we have omitted .&om this letter BZrf disCiU5iion regarctiDg the �oualepl options 
and ranedies that ARRM. its member&, 01' other imerestt;d stakeholders may have to respond to 
DHs· budaet re-ba"Sing. 1 

In drllwi:ng ibis opinion., we have reviewed� Memoranda and e-:DWJ wnapondcnce 
from DK'i te ARRM and County Human Semces D�ora. Those MemORnda� iD . 
geoeral fiuhion. DHS" proposed budget re-bate plan and describe the :&ctors propelling D.HS to 

1The federal Medicaid provisioua are complex and often subjea to varying intcrprctatiOIUJ. 
CMS may inttqm'Jt cr apply these reauJation$ and Jaws in mmnera which are incoDBiac:nl_with 
their striet temu. As a client ofOrbovicb &. Gartner� AR:.RM may rely on this opinion letter. 
Third parties may not, and shOuld seek advice 11om their own attorneys b�re fonilullting their 
position. We would expect DHS to obtain an opinion from the Of!K% oftbe Attorney Grlle:ral of 
the State -ofMinnesota u to the points raised herein, including whether federal waiver law · 

owlhorizcs amendments based on state budg�ary �doratimm, bcfon: DHS wbmits mythiDg to 
CMS. 
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ulb this action. We abo reviewed DHS' drift �.10 the foder.t waiver plan, e:atided 
"Proposed MRIMC Waiver Amendment" and" Allocation ofkesources to County Ageode., .. 
� .. avfiwud :0 jcjntly u �pt Jle..Bue Amendmeni') aJons with the &-mail 
�enco from MJ. Shirley Pattenon, dated January 14, 2003. In that e-mail.. :M.s. 
PltterfGn idlowed Cot.mly Human Services Directors and ARRM one week. umii Jamwy 21, 
2003, to submit any �s "'in onter to be 00118id�- before DH.S submits the wai:vu 
.amendment request to the fecle:r,a!JtWemme!lt. Aee.ording to Ma. P� DHS � 
CMS win iasue a "rmoa=ve -wmwl mtbe amendments to Jammry l, 2003 ... 

It is my lepl opiniOJt that CMS should not approve the Budget :Re.Ba.se �as 
cummtly crafted� il violatef both� ud .prooedunl gove!"Aing fedenllaw. 
Additicully. although not n�. prcileuting a matter for CMS" review. I am co�ed that 
DHS• iuuan� of the Budgut R.e-Base Amendmmt raises a pot&mtial conftiet with clear legal 
duti� impoJed on DHS by currcmt·Btate liiW repntinglesillalively � cO!npeawion 
�to� Semca Profmsional servU�s developmentally disabled. 

k you know.� sinsle sta1e.ageney ad� the Medicaid propm must� 
and Nbmit a "State Plan" to the Secmwy Df'Heaftb and Human Services for approval. Federal 
regulatior:p and stututa prescribe multiple requirements that must be included in each State Plan. 
See, 42 U.S. C. § 13"96a. Under Section 191S(c) of the: Social S�ty Act, a state may req\1� a 
waiver f'or -Ilome and conununlty based �,. (hereindlet _rared to u "HCBS"). An HCBS 
waiver mables a ate to receive Federal Financlal Panicipation despite the ilia that the HCBS 
PIV&nUD would· DOt otherwise satisfy the atrict ·terms of the fcdef'al regulatory ·State Plan 

' req,�. Cun-cnlly. Minneaota provides HCBS pur5\Wtt to a Section l9U(o) waiver fur 
peraons with mc:ma1 retardation or related �ns (MRI.MC). This means tho Su�e of 
Minnclota rccdves Pedcml J.T"mancial PeniQpatioa to pay provickn ofin-hiOJ\I&e wppon or 
supported JMng senices. The; State of�-1111� Mcdi�d �to �, who 
in nun c:.ntc::r into -comracts 'With pro'"dt:r.� md approV1r servia� �ts ior individual; 
rt!Ceivina servicea. Those coiltractB and qreemcnt& detai! the sc.rviCG requirc:d and the payment 
raie3 for"those leMces. 

A qualifyina HCBS waiver mum meet me &tAtutocy nq�ents of 4l U.S.C. § 1396n(c) .. 
as well as the reaulatorY pnwisiona of-42 C.F.R. §§ 440.180; 441.300. States Dl1l!lt provide CMS 
with ge��eral U!UflnCa and information under 42 C.F.ll. § 441.302(a)-(t). In addition to.�cQfi� 
waiver requirements, states should fbllow some meaningful pnx:ess to provide pvblic uoti" and 
comment regarding the propo� waiver plan.1 CMS has articulated guidcilines JWeJ JUUJt follow 

2Under �Medicaid Jaw, ilt8tc& are obliptud to pro�• public notice of my 
�proposed elwlgc in its methods and mmduda tor Medicaid paymmta. 42 C.P.R. 
§ 447.206. Although CMs· �more prggiptive �public Aoti� for se=on liS waivers, 

· meaningful notice and inplit for Section 191S(c)waivers 1s envisioned by CMS. In situations 
where �I public input .on waiver proposals were allqedly lackina, provider and coDSUil'ICf 
groups. hA� f'elied on mte,adminigtzative ndemaking provisions to challenge those procedu.ral 
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.in preparing md auhmitting Section 19IS(c) WBivern in the State Medicaid Manual � 
referred to u .. SMI\or). 

S� HCBS ia c �8 aDd opentin8 ·waiver program iit Minnesota. CMS' � 
HCFA, reviewed the merits ofMimlcaota"a initial Section 1915(c) HCBS waiwt and, afttr 
nMCt$V, found the stm'J waiWJt request complied witl;l fedensl Jaw. 

Conlpari�Js federal Medicaid Law to DHS' actions and ita Budpt R...Bua Amendment 
raises six speciSe Commemi that ARltM Jhould submit to DHS fut taponst and comDdenltiOD. 
E4cl1 of'� Commntt lwve been formulated ina� t� aloag with cur� 
and aitatic-. to applicable authority. 

COMMENTS 
l. Wbat dl'ort hi DBS taka� to aeek meanmaful publi� and lltllbholder eomiiiCIDt? 

Appanmtly, DHS iswcd the "PropC*d MlVMC Waiver Amcmdment" and u Allocatioa af 
� to Cowiiy Agmgci' on ]aiwary 14, 2003. I)HS pRVioualy annotlllced ita· 
drB1t would be millable by the end of�. Il -wU not. On Jimwuy 14th. DHS 
trmwmtted the dr.atb by o-mailtDali4'County lWmlln S�crr Dir�., and� 
associalions_ including ARRM. DHS provided only aeven day& for oomment. Prior to 
i.53Uing the J�D�Ja�y 14th drafts, DHS jgued four Mtmoranda tO C01UltY Hurmm ServWe 
Directont dated December 11� 2002. Dca:mbcr 1<5; 2002. D� 23, 2002 and 
December 29. 2002 desazlring ita budget r&-basing rationale in general t� with no 
speOOic �cmatical Wlocation detail.' 
a. "Ibe issuance ofDHS" m�monmda and its mort WIDDlalt period arc iD5uffi� to 

provides meanhqrftd �mrnm�. Although CMS does not dictate the process that 
States .IDlW use 1.0 provide: not;U;;c IJlH1 � w propo&W waiver mp� 
analogous reguJmiOns �plate a more Bipiflcuat and .meanin&iW �than 
appan:ntly employed by DHS to dak.. For example. 42 C.F.R. § 441.205 eMS 
contan_platea that the proposing State will have notified the public regarding any 
changes in bcnefim, .paymmt:J, cliPrilitJ. �ilities or provider �edion. 4 B)l 
analogy. for a meaningful notification pro� fQr Section 1115 waiv� CMs· 
mgestions include publishing � in ll8Wipapel':t Of gCDC"al circulation 
with a comment period no less than thirty �-

ilawJ. Hop#tll.tu'��r. ofPa. �talv. PaDept ofl'ubiic W�. No. 119MD. 1994(RU1al 
�utopUUan). · 

3It new appears.that the fimaDcial � muabt b)' ARRM will not be produced by 
DHS until aftu the close of'tbe conunem period on J:&lJUBI}' 21. 2003. 

· 

· •"Provider selection" ·is a major eoncun becawo counties receiving las� nmy 
t�te provider «�ntracts. Consumers eaamot reverse a terminated contract via .appeal. 
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i. 'Ihll � pmod u too Mon.. In our view, tbe short comment period of 
one week merely ramroda DHS' propoal through without providin8 tho 
cilun� providm, coMUmm or puhlie with a JMtningM oppommity to 
COJnDtmt on the impact oftbe propolll. In an &-mail to DRS dattsd JaxlWIIY 17, 
2003. ARRM SOU&ht an �on of the public comment period. DHS denied 
that request 1tating "We rn UDder tnlmendoua timeliDe �- We 'WOn't be 
�the timeft'mie fbr� Sony ... DHS Qlmlot � CMS' 
�ion for .11. D1Mftinafu1 time period fur public comment. CMS thouJd 
.rchWid the· Budset Re--Bue Amendnient to DHS with iJdtructions to esttblilh 
alDJIP!f period of time for public COIIlllleiit.s. 

ii. 1M irrft;rmation� hyDHS to� ths bnpaci and� of/he 
Budget Re-Base A� istw wape and ambiguous. omits materia/facts 
�jails to anilmD'le$ or upkdn thct � implicati'UNJ ofn...&lsillg. In 
our view, DHS" �and vague Mcmonmda, IDd the Budjat .b-B��e 
AmendmeJJt, WI to 1totify provi� � CO"Im'OCI"' ud tbe public of 
materlaJ• evems that win likely occur ifthe·Budpc Re-Base �is 
iJnp.lemented. The core co.mponc:Dl to dlc Budget Rb-Base �.is a.u;;; 
allOQition o!M�d HCBS fC'\'UWO .mons Minacsota�>a COU.Gties. ARRM · 

bas requetted DHS" worlcpapers and baa engaged axperts tO evaluate the 
� and completcaesa ofDHS' mathematical premiac� Uftd.crtyins·the · 

3upposed need for the Budget RC-Basc Amtmdmant and ita fiaanQal impact. 
DIJS did not releaSe these woric.paper1 "with eny of ita xnem� or e--mail 
�ence prior to the 'Ioae of the �mment period on J� 21, 2003. 
ARRM has ample reuon to be ooncemed th&t DHS his not fully diJdoaed, and 
snay not itselfundcntaml the impuct of the Bud&« R.o-Bucs Amendment. For 
example: 

(1) ARRM hu.r=eived aneatoUil reports that� 00\U¢}' ofBciaJs concede 
they do not know what fiiunc:i.Bl impact "iha Bud&et Rc-&sc � 
will have on 1heir counties. In January, ooe OOUDty' .1 repraentarives OTally 
told one ARRM memba' that Implem.tlllt.atioo of the Dud&et Rc.Bue 
Amendment wouJd require the count)' to reduce iu wm\'U budJet! by _over 
mo. ooo. This hu triggered a review oflhe UI'Vicell o1ien:d to indi�dual� 
within that county. 

(2) Hennepin Coun� m.rucd a memorandum to all mtl' teMn8· 
dcmtlopmmtally disb!ed nprding thB 111'4ic;;ipatt:d R-buina- Hennepin 
County stBtl!d ""{ c )urreutly there an: a lot of unanswered que.slions. .. " and 
temporarily stopptd any -additions or cbanges to mti"l aervi� 
agreements or those beiftg reviewed. wbflther or not the new llDOUilt is 
within the cliem•s resource .U�.� This �ve ('.ODfirma our 
concern that �are beifJ8 impacted, in p� because DHS has net 
wmpleted. produced or notified the QoWJties or the public regarding the 
financ.W impact of the Budget Re-Daue Amendment. 
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(3) DHS bas .fiWed to DOtifY the public that virtuiUy � Pro"iidu Conln'l£1 
between all�� and HCBS pwvidf'n contain ona or more 
proviiions purporting to IWtllorize coumia to tD11Jinak their provider 
oontnwtlJ in the event the Jlale .reduc:ea lhe Ma!dk:aid paymeJJtJ to the 
coumy. The Bucfpt·Re-Ba5o Amendment � no provilloD that 
� counties  fivm ��provider� or othe:rwise 
m::luc:iQ or .modifyjuJ ac:rvicea cumJAily provided in approved JC:tVice 
agr� liJ..flct, DHS hal ammwivdy repraenU!d that it il Dot 
requiring COOIIti• to uwintlirt exiatiug RJ!:I'ViteS and fila, and .on 
December 11, 2002, warned County Hwlwl Savioe Director-. that they 
nwy want to 1tee, re-buiq "ill mind in cues when! you may be 
�tiatins aerviee �·or provider � in January. DHS 
should di�loac to me public; Uld to CMS, whether it belicwea �will 
� or honot cccisting proYider contracts and Jei"!JiM) agtMmtt•Jb after 
re-buiJJ& am! ita basis fer DHS' belief 

(4) m addition to fiiilins to uoortain and dWlloae whether �will 
ttmninate contracts to reduce rates and serviceJ upon� �uced 
Medicaid revenue, DHS has failed tO notifY the public that providers ue 
�ct obligated to·� a new replacement comract if terminated due to re:
bain& it the provider di� with either the revised tur!iica or rates. If 
� teiminato provider conttad3 to re-negotiate mes. that meMS the 
Budget Re-Base Amendment will up�et eonltlmets.' oummt �� 
'With�� DHS bu fiAiled to etplaia whether, u tmnt party 
bc:neti.O:aries, toneUmetG ·DJ��Jy be eblo to � atate md COUdty oftlcim or 
J)roviden to •mdt. c:unutt Hr'Vice levels and provid� relatiOllllbipa. · 

(S) DHS admitted in ns·Dccember 29, 2002 memonmdum t!wt it is 
uud� the Bucf3ct Ito-Base Amendmcmt cfospitc not bowing what 
finiDQal impw;t the prope.saJ il.lor .n county. DHS·stated, "we have 
aimo.st completed a QJWlty by county sulytis of the rebuing." ( cmphuis 
added) It is tle&r that DHS formulBtcd the substantive·prov.iBionl of the 
Budget �Ba.uc �t b.f� it: had sufiiclem data to determine 
whether the� would. or would not, UDdWy Jinaacially impact ca1ain 
counti�. Thia mean� DHS c;o\lld no1 pllMde ao.y meaninaful notice to the 
public, or CM.S� reprdina whether thC .flnllilcial impact ofthC �a.ct Re
Base Amendment will uSettle the � mvice agreement and· provider 
oontracts.. 

2. Wbt utaoriU)' dCa .DHS my on rw tiDe proposltkm dial JU� 'blld&du'J 
te...-id�cu fona a autrcient Jawft.d bull to ame��d •• ulsdq Sectiou !.H!(e) 
HCBS waivvl DHS' memoranda clearly,. urwnbiguously and � explain that the 
State of'Minnesota is motivated to propose the Budget Re-Base Amendment for state 
fucal budgetary reasons. For examph; DHS notified County Human Service .D:iiectorn on 
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Decemb« 16. 2002 that� of the state•• budFt ddt� it ia prudat md .DIICW8IU)' 
to wnew an CW'l"e!'tt spendi:nj tRnd5. Rebasb:Ju the MRillC wai:va 11 this tiJml hdpa to 
J(Siea �n.� that might haw to be tab:n la1er 'becaule of�� about 
the state budget" F� law outlines predse reaBODJ why a Stale may rcquat a Sedicn 
l91S(e) waiver. Those rt!l&llOO.J do not incll!de state fisad � .. 

•· F� ttatutcry Jaw mand!llta that the impam of any approwd WBivct I1Jdlt be 
conmtem with the purpose cfthe Ml!dieaid program. ·That il. the waiver plan 
should mabie the atate to "1iJmiah m.licil Wistma on bcbalf' oftluniliel with 
dilabltld dildml, ad ipd. btincl ud diAbl� indi� �� the inc:oaie ad 
�to :moot the com of1*eiaary JUedicaJ·semces.. and to help suchtamllies 
and� attain tiHl capebiJity for indepeuience or self-care."' SMMl § 
2108. Simply put, a state•s waiver prosnun may not substantially impair a 
r�cmt'o access to ttnicea ofadequa� quality» and DHS mw1t IUbmil to CMS 
"1\dfiQj• �,to �that fact. DHS" current Sedion 1SJ15(c) 
HCBS weivc:- would not havo been approved \mless DHS included -.aecaaary 
� .. to proteet the health md we1&r8 ofind.Mdual& provided scrvices 
onder lho w.ai'ver." Thoae � must include standards for provider · 

partiapation. · 4� U.S.C. §l396n(c). 
b. Whore DHS lw DOt gaunted the county fiscll impact of the Budget Jle..Bue 

Amendmmt .11 UK; &1IIJltl time it announced the ro-basing initictive. DHS hal 
iNuaiaent basi'. upon wiJigh to provid9 eufficient documcn� to _usure CMS 
1hat the Budlet ie--BBR Amendment ·will not impair aceess to services of 
adeqwna quality. 

c. DHS" Budget R�Bue Amcmdmcm placa no restrictions on counties from 
m� or lcsening a� oonBWne('s Qlli'tJlt·aanica w a�-�. 
eWtins wcs. MoreoVer. J'Ci'bllinl may trip the pro'Yid.r conr.:ract tenDi:oabon 
cl�U�CS ill any county that rcctives lea Mediadd revemse. Giftll the� 
caum1 by fii'ilin& to prohibit� 1tom reduc:ins eervices and rates, DHS 
CIWlOt dcmonsttate .that the Budpt Rc-Dase Azneudmeat will not substamWiy 
bnp.air a recipient's � to acrvi� nor -� DHS mMbOly usvre CMS that 
provider paniclpstion in countim that aumin tnaterial revenue� will 
remain at the same sumclent levels, 

d. l"here is no proW!ion under .Section 1915(c) that providn � �baium tor 
rettoactively cbauains previous oStlmales of w5t neutndity. nor docqJ DHS law 
IJJ.f huis fur doing so: Section 19t5(c) Wli� may only be� if'the Smts 
danonsttata that the upe.nditures for HCBS Wider the waiver plan will not· 
exceed the per capitA amotmJ: that would be ;pea\_ on institutional cac it no waiver 
were gfUted. CMS provides a detailed mathematical formula to demonstnP 
co�Sto-neuttality, and we pmwne DHS sati!hl that crileria upon submisBion of the 
initial waiver req�t and my aubsaquent modiiialtions.. In .fad. u we undmtand 
DHS' Budget JW.BDSe Amendment, DHS wncede; that the level of expenditures, 



Bruce H Nelson 
JJDUary 21, 2003 
Page7 

absent �. would not� the initial cost-netitnility -estimates t1w DHS 
provided to CMS. 

i. Fedeml bw � CMS from reopturing Federal Ymmcial Participation if a 
state"• expeaditum � tbe estimated costs previoualy .submitted to CMS at 
.the time the HCBS waiver wu approved. Fedend � providG:& that tho 
�"may I10t require. u a condition or approv.l. uta wuivcr ... :tbat the 
actual tots! expenditure� for home U(l c.ommuaity based suvicer: under. the 
waiver (anti" a daim for Federal fhwiQIII. parti�tion in �n&r• for the 
arvica) c=not.� the approved estimates b- �e Mt'Yim." 42 U.S.C. 
§ 1396s(cX6). C!eviy7 the fcdmJ law lllowiaJ HCBS waivtn .aka�· 
ha!th ad we!&re of redpi.U OWJJr eoaarma �the-- may tpericl Jm)te 
dum estimated or mticipsted. N� provisiOft of S� 1915(�) allow& DBS �o 
propose a modification of the HCBS waivet 011 the� U. tho Sf.aie .is 
� too awdJ money,. or that the state. will suBer or a_.-avate a· · 
budaetary deficit if it dot$ not i.base Medicaid. expendituraa county lty county. 
lfthc.S� W without authority to baac waiver deasiODI on �dual 
�to� s� «*imatos, the law lhould not be c:ona;rucd to 
allow tho St,ato oi� e&athomy·to modifY its waiver • • c:oat �� . 
mechanism; . 

ii. CMS will know. that tne fedmljudi� doel3 not allow states to elevate 1j().st 
aviDp over the Wd&rc �boacSciariu. · Stat.s � a duty 'UA<ler 42 U.S.C. 
§ 1396n(c) to adopt�� to protect the hWth ad wd.6R of 
individual! receiving �s wU'm' � In Wood� eta/. Y. T� 33 
F.ld 600 (6� Cir. 1994}, tho UDited State3 Cowt of Appeals fur the Si&1h 
Cu�t held dw fwnily m� havo a private rigln of aotion � 42 U.S. C. 
§1983 to challenge a saue•a musai to enroU a dcvdopmentally disabled cbild 
into the wai\'Cr prQgnun fur the "sole rcuon that [the State) would not ac.cept 
the mmlbecofhours {of &killed mtt5irJg setvicel] approved by the prosnim.'" ·In 
tiUit cue the Plliutifti al!e£ed the Bble agency impoaed a statewide cap . 
prev� eorolleei from m:eivin& arater than eieven hours ofnunins scrviee 
per day,. despite actual neud.. n:Bs• own.�er 11, 2002 WBriJina tO 
cowuies that they should remember the mticipmed .ra-buing whm Clmte&Otiating service agreememrs_,. coUpled with JtatemeJlb ttom counUeJ 
&eng re-buing thai they pe mviewinJ or temporBrily fi'eezing serVice 
agreements, �_to us that CMS �uld be conccmed whether the Bu� 
R�B&R Amendmeot i1J drivtm by the health ami welfant ofimfividuaJs �Wig 
home· care. or to· ave the �rate money. lbse .is ne fuderal st8tUtery basis to 
requeit a Section 191S(c) waiver modifiaticm on the grotmt!l of stste fiBc8l 
deficit� . 

3. What authority does DRS "If Oil for tile prepotitioa. that a State Ill&)' pApote aa 
aateadment tc a..o n�og Section 1915(c) BCBS waiver without providiq a tun 
jiuWic.atioa OD aU material pointl! It appears to me that DHS hopes to mbmit a 
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waiver modification requast without comple!ing the �ve malymia reqv.U1Id to 
aebiew: mHCBS waiver under &dian l91S(c). Pw1uant to 42 C.F..R. § 13� (�) 
waivem 8fWed for HCBS ""Jball be for Ill iaitial term afthree �and,. upon the rGqilcst 
of a sw� mau be e:uended for additional av.,ycar periods Wlle. tho Sewdmy 
determines fur tbe previous wmver period the uaurancn provided undm: � (2) 
have DOt hem met." 42 C.F .R. §·1396n(c)(3). �to SMM Z § 2109,. atalCJ may 
IUbmit �for modift� of approved� mthoritid' but·CMS � t<a 
moditiation must be �partied by ajidl justification and cost dallJ similar to tbat 
required fm a new or reuewal wt.ive! proposal.'" SMM2 § 2109· (emp.buis added). In 
rcviewiug waiver r�, CMS ·review� whaher put &SIIU11U1CeS .. cominue to be met " 
and �deta the "ad�uacy of the UlllhiiCO and dCC!Umelltation .. KUbmitted m the 
request. SMM4;. § 4444. It is app�tcmt to ua that since DHS. OOUiltitJs and providers bave 
not yet fully received, let �lone reviewed. the ftnanci.Z impact of the Budget Re-Bue 
Amendment, DHS aumot �Iy with this federal �ubmmmt beawte it lKb aut'Bcient 
data to a�Ul'e tlW the � implications willrwt m:luce senrices to edsting 
COD5Wn� mluce payment nues to �tins providers, result in contract tenniJiatio:nl or 
Wlicrttlo C'XiSfina mationship1 between � and their selected providers. · 

4. Wluat Wb dua DHS :bavt to believe CMS wiiJ approve a modifit.adou tht nt&es 
:Jaiuu toPJU�tioual pcoblesu! The .Budget Re-&se Amemhnent will .result in a 
de«eue of Medicaid n�vcnue to 10m� .;ouaties, and that will set in motion effbrtt to 
unsettle or dirlupt existing priYatc conttactual relatiomrhips. Thne �crual 
rdationmips hld* uot only conttaa. b«wceu � IUtd provi� but also JeniCe 
� with oonsumen. If counties � or tecb:e program !el'Vices they may also 
imp&ct and jcopllniize � or const;"uetion. oontrac:t:J that provider& obtained iD miance 
on coum:y approvab fur waivu applicBnt:J �for�- The Court of Appoam for 
the Eighth �t held that the Stato oi'Minnesota may not ilnpoM retroactive changes in 
payment for Mediarid services if those � \Ipse!  m impair mDating private COl'lti1ICb 
that were JawfW when entcml. Minnc:sok1Asa1i. of Health Ct11VIFacilitles.v. Pmpich 

5, W!Ht �uthority does DHS n!7 en for dat propo�itioa dad CMS will.appnrve_iu · 

BUAJ&et Re-BaM Ameadmmt retroactively to Jlmury 1, 2003? In the co-m- o--mau 
transmitting the Budget Re-But: A:inendincut. DHS �it ''Win be aaJcia8 thv feder& 
govemmem: fur retroactive approval of the umcndmcnta to January 1. 2003.:n We fiDd no 
buisdn.f�$tallaw tp BUthorize a retroactive appt'OVU Under 42 C.F.R. § 430.25� subd. 
(h), wuvm "'receive a p7� effective date determined. with State in)N� by the 
Admin.Utrator.... (m'IJ)hlisis added). HCBS Waiver Am1mdments "mua be approved [by 
CMSJ prior to the impleme:u.ation of the propelled dlangc.."' SMM4 § 4445. (eznphuis 
added) 

6. Bu DIIS rtperted to the Minnesota I.qis)ature that its Budge� Be-Due 
Ammdmeat uaay u.aattlc the C111'RUt ltllte law' a ohliption to detftale the waiver 
'Waiti.ua;list ad jeopardize compeuatiou menua provldl!d Direct Seniee 
Profe:uioaal!? DHS has failed to explain how mmuJKrVi�s and payment rata eat! be 
maintained when some counties QPcricnee Medicaid :revmue ml\1�. DHS i� � 
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tbl.t �mri� 11 the mging of the stata, bave recettly bmugbt dowu the HCBS waiwr 
waitJnB W ll1d tlill the� bas maadated CO�OD �·to Direa 
Savice Professionals. DHS pr-o�dal10 plan or t=c:planation � expected 5CI'Yicel em be 
� co�.�honored. �reduced payments to�. 
a. Bringiqg down the HCBS waiWlf lilttt wu 11 prudent instruction to eotmties. 

SU>tn at8 nquired by federal Jaw tc provide HCBS waiver services with 
� pmmptn.qs." Section 1902(a)(3) of the Scx:ial Seauity Act 
Impatieat Mediaid ru:piems �with lengthy HCBS waiYW &,ta have a 
.i'.u!icitlJy �reeab!e claim under 42 U.S. C. § 1983 to enforce this '"nuonabbe 
proxnptnea" standard. Uwi!R'P. NewMnico�moflh4ltlr, 2001 U.S. 
App. LBXIS 18510 (lOth Cii. Aug. 16, 2001). Given the unavailable 6rumcial 
dab regarding the BudFf lle-Buc Amendmeut. DHS cannot assure CMS 11m it 
win �ntinue to meet the ••reuonable promptness"' Jtandard tbr HCBS waiver 
seN�· 

Hopefu�, DHS will review thew C(.!IDIJ1t'!J1ta with the Offiec of the Attorney� for 
tho Srac*' of:Mimt�. We trust that DHS will not attempt to impose. unilaten&lly. the Bvdgct 
Re-Bue � prior to CMS' review and approval. DHS should remember that unilateral 
amendmenta to a Sl.tc Pl��n or waiver CO\lld � its onsoin& oblipticms to CMS. 
Unilatm.l reduction in paymenu to levels lw dian �tcrriplated l>y tbe cumJJJt � St.te 
Plan or � wuivcr may .also n::sult in DHS. liability to providers. fur undeJpayment.s. In 1993, 
OrbO'vkh & � Rpresented S3 hosp.itah in Weral and state court acti� sllcainiJ that DHS 
and HCF A officials paid hoJPitals Medicaid mea for dwlly ctiple patients at amountB leu than 
�uinxl·by the approved State Plm DHS CODCCdcd'that ita Medicaid payments for dually . 

digi"blc bendic-.iariea 'Wl:tc J� than ica State P!un repn:Kntmiont lo HCF A. and Jettled lbU 
Jitiaation fur $4.2 million. DRS wbsequently paid all other Minnesota hospitals the com:ct 
WOO\IIIta. 

PleaR do not hesitate to comaa me ifyw have Ill)' quationa or GOn� � thi�t 
opmaun. 
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:U; Bflwtbytbe��ofa...��jto�tbe-
StateGfYilllleaa�s falcnl HCBS waiVer pll1l to audaodzc:-budpt •..-a. for 
� . . 

D.-Mr. NeJaoa: 
AlUtM ....... �-· c.r.- a..terod- ucetUiA ...... the pl'Opoeed bUdget 

� fort&e MBIMC Wliwr by DHS will botppl'OVOd by the Ceattn.for� 8lld 
ModiGaicl Scnica rcMS") _.whether DBS' aaioJua ..port 1fidl ill Jawill authurity. I 
� 1lllt ADM may 01K � ab1re this opiaioa letts wid& 01ber irca..-J � 
�DBS .-other �catiue�.· Tothlt cetd ._.._.01Ditle4 aoy � client 
privllepd.,.,........., w:·� .. tllat OlbeDuiay m'iew ow CIODD"AAs. lbal mc:ns. 
of� tllatwehavc omiue4 !tom this..._. ay &Gaia npdiDa tho� lf&l) optio,as 
ad remediel1111t ABIM, iCIDJCOikrl, iw odaer � Dkehaldcn may have Co Japoml \o 
DBS" Jludpt ro--ba:Sms. I 

In dmwiu,J disopiaioa. we lave �  lllftiiiiMemarlada IIIII •llllil ;oaa� 
hiD ;nBS te ABBMud County 'BwDm  �DircGtorl. no.�� iD 
....-.1 � :DHs· proposecJ bud8er � pJaa-�the facton prope11ia&DH516 . 

�ne fldbl Mdcaicl ,II'O\'iliollue CCIIDpla ud aaca. !IUI:ject to vatYiDI imcqnallioas. 
CMS may iJDipret or apply Uaae replatioat a Jaws in ftWIIlerl wbich ..e illcollliltCDt_with 
thair _. tlmD. -a dieat ofOrbovialt A &ltaer10 Ait1lM *Y rely oa Ibis opillioa Jdb::r. 
1laird �may-. - Sboulcl llelc adYice fiom dicir OWlt � � fanilulltiD81hclir 
potidoa. We would axpect DHS ta obtlia111·opiaioa &om the Olice of'tbeAUomey Gaen1 of 
the State ofldiutsota as to the _po.iDts rDd hcRiD, illcJuding whr:dser feder81 waiver liW · 

liUiho.rila IUIICAdmeats based OBR�&c·buclJct��ry �deratioaf, bdin DHS �Ubmits � to 
CMS. 
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lab 'diD utioa. w. abo ..me .. ut.r.ms· ... ---£·�·--federal waiw:l' p1-, aaJed 
"Ptopoeed MRJMC Waiver Anftdmd act "Allocatioaoflllloun::et to Cou1ay Aalldet. .. 
(Mnd..a.r.-..teojojad)' Ia '"Budpt ...._ Amellllment")-.widllbe HDiil 
......... hal,. Slirley �dared 1-.y 14, 2003. In that ..... MJ. 
PlltenJoD .... CauDtJ !Iumia 5ervica DiNdon .... AlUOf 008 ..-.. UJIIil JaDuary 2111 
2003, to"*'*., �Dl "111 order to be�- bdnllRS IUbalih 1he WIMr 
.......... requwctotherear.l..,...... �toW.. P ... -, DHS aatirip8now 
CMS Mil iaue a ""llbwudwalppJ'D'IIIl eft!l.t ......_ m J..-y 1. 2om ... 

ltilmy 11p1 ...,. . oa IIIRIId IIOt&pprcM tt.Jkadscc-..Bue�• 
� .... ---it...._ ... ........ ... proaecbal�fideml--. 
� . ......... .. .... wily. ... eltdiua a ..UWfbr OciS' rNe1"� I Ua � 1blt 
DHS• illulllCO oftlaeB ... Jo.Buc Ameftdment raises a potamaJ coaflict With dear Jepl 
.... impoRd GIIDHS 'try CIUINilt ltltaJaw � �y ........, tomPfi"Mdon 
�to DinGt �Pro&s.ioaal ...... dew:lopmcatdy dilabled. 

Mcdjgfd WWtJ!lB 
As )'UU knowt .. ... -. . ...., � .. Mediclicl � ..... JIOijlal:e 

ami Nbait I ,_Piad' to the Sec:retaay of'Hafth llld Humm SeMc:eiJ for appmal. Peeler�� 
,........_ - stllutes prescribe IINitiplc requinmaa '*must be included ia acll State PJaa. 
SU. 42 U.S.C. § 13'96'&. Uadcr s=c. 191S(c) ot"tb; S\lGa1 SeGurity � •�tate 111117 ....-.a 
'Miver fOr -.ome IDd COIIIIIIlJnb:y buecl � (hatiaw!ter .•tfcaed to 11 "RCBS"'). AD HCBS 
'fl'livtr....,_ a ltate1o receMFederel FiDIDdal � dapile the tact lh.l tbeHCBS 
� wvuW- od&ttwilc liiU& the ltlict'tcnDI ofthcactcnl �State PJm 

' r� a.n.dy .. Miaaaola pnmdaHCBS � 10 a Section 1915(o) waiver 1br 
..,...,.. 'Wilh 8lCDIII nrarda1iDD or llllted COIIdicioA8 (JGI.MC). Tbie maaa tho s.e of 
Mblnaaca�Fedcnl ��to,.,.. pvvic1en ot� wppon 01' 
supponccs 1MAB •fko. lhc State of.Mbmcloti_...Mt6;aid mcauct to� wbo 
in mm catcrillto.� wil:hprowiden -� �.,......Dt&tor � 
� servic:e&. � amlractJ and� detail the Knl"' req\lircd amt. � 
... fer'tbole ICf'Yk.tJ. 

A� BCBS WaiwriDUII mtlllhc IUIIUIOIY nquioanella of4Z U.S.C. § 1396a{") 
as well u the� prcwJskxJs Of.,g C:.P.Il §§ +10.110; 441.300. S.... IIIIISt pzovide CMS 
with eearnl ����Ur�Jaa and lnt'om1doD under 42 C.l Jl § 441.302(a)-(t). Ia addi&ioA tv.� 
waiver RIQ� states shOuld lbllew come 1IWlliQgful pl'UGeS$ to provi* publiG uod.� tad 
Q)IIDelll repnlisag1he propoaed waiver pJaa.1 CMS bas�� .wa JDUJt fbDow 

� ..... MedioaiciJaw, ... .......... to�public�of., 
sipifk.wt propoRd dPDF iD itt mahods and -I-de forMtclicaid Pll}'ll*lta. 42 CJI.ll 
§ 447.206. A1tbwJb adS b more� repnliaa public;"*" for Sceticm llS waMrs, 

· � notice  and iapUt for Sedion 191S(c) waivers l$ aMsionecl by CMS. In lituatioJs 
� maniDJfi.d pubk input .on waiver propOI8II weft: allepdly ladd��t proWler and taJIIU'IIIer 
srOupl .u,. ftlied oa ltate.� ndemalciJ:Js pnMsioas to clmDenpthose proeedurll 
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.ift pntplliDs ...d •thoitti•c Stdioa ltiS(c) ..._.ill die SUite Mtldiaaid MlnuaJ (Jiereinafter 
:re&lred to .. -a&r). 

SMHCBS . . .... aclopaatiwa...tvet�iaMi....._ CMS• ,......., 
BaA...._. the ..UofNiJ.wuta•a iairill s.tioa 191S(e) HalS waiver-. after 
'""'· filmd tbe �· wawrteqUett caqled � fedlnl Jaw. . 

Camp.ira .leclefal Medkaid :t.a. to DBr ctioalasad itt Buclpt :a.a- Amcodmear 
._six .,.a&oc.o.a..m.tllal AIIM Jhaold tulmil toDBS tbtAipOIIIe ad� 
Buk ofd.o Co 1 ,....,. a.v.bc:cla fOftaullted.ia.a qatiCioD. ...._ .. with out ohltr...-iou 
- Gilalia.tto � audlority. 

1. Wt&atdl'ort ... DBS takea to aeek ............ pal& ad.......,........,. 
Ap�. DBS islucd the I'Propoaed MlVMC Waiver Alllandmad'J -I&� of 
�to Couaiy � oaJ�Jay 14, zcm. DHS pn9ioatly....,._. ill· 
\h'd l1rUUJd t.c svailabJc by the cad�- It -wU DOt. oa 1iauluy 14th. DRS 
�thodntls,yo-DIIil u..U�:a- SezW;a�• _.--. 
� inolucha ADM. DHS proviclcd ODiy ••• tor vosP&iidlt. Pdor to 
•• * J..., 14111 dnftl. DHS iJMCI rour M'emarallda"' co.y Humaa scna 
Dirauo dated Deccaabor 11. 2002. DCIZIIIbar lit 200%. D� 23, 2002 ..t 
� 29� 20CJl dacribiD& ita budpt � ratkmJe ill gaai tanu,. with DO 
�c � lilloc:ltiGa detail.3 
L n. ...... onms· �-a &bwt W�D���C���tpaivd arc� to 

prcwicle � Wlllmalt A1lhouab CMS does aot.dietate the procas tllal 
Stl1a IIIID1l ... 10 � �- tllliiiDDallt- � W1liYu .......... 
IIDilaaoua�� . ...... ... i»>fitt procea-
appan:ady auploycld by DBS to dal.. For ..aplo_ 4Z C.F.B.. § 447.205 CMS 
cm:attawlata.that &h.� S1dC will bave aodlcd 1bepublc � aay 
chaps inbeaeflu,_paymaatl, �.�del or provider iCicdioa." By 
BIUI!ogy,. tor a ........... .oorificalioD proGaS (Qr � lllS lV8ivcrl. CMS• 
.......,RK:bk:JN\'IIahmg�ia�Ofs=cnl cimalatioa 
with a� period DO._ tblra tbin)r ._ 

a-.. Ho.piltiiAW�& tJf Po, -' al Y. PtiDI!pt. of l'fi1Jiie ....... No. 119 M.D� 1994 (lltdal 
withrM opiaiam). . . 

:ta DOW appran.lhat die fipant:jaJ workpepcra JJUUII)r.t by AlUlM will DOt"" prvduced by 
DHS ua1iJ lljltr the close ottbe COAUIIenl period em .1a1u11y 21. 2003. . · 

· 

· �er Jdeaim{'·ia a ....;or QODCelll beCaule COUDiia receMna·ra. � DJAY 
Nn11inc1te pnMdes-�- CoiiiiUilen c:mmot rewne a tenaiDtted contrlel via.appial. 
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(.l) DB$ llllllled ID B_GiilY Ita pablie that viduiiJ OWlY l"nwider C0Jrma: 
........ Miolelola...,..,.-HCB$ p-ovidln ... ... . ..  
��to •lllmriM OD'UDiiei 10 leiJIIIifGie' 1llcir provid« 
�ill die ev.a rJ&e 11118 ...._the Mfldil:aid PI)IIMilf • ta. 
......,.. llleBwfpt� ........... GO'niUIIO ptO¥illoD 1baf 
)IPMIJID C'.Oidia &aa laaaiailltQis ••illiea provider mubc:b ot orherwile 
�ar�..W.eurr..,proviMdin...,.,...atemc:c 
..,........ ID'k. DBSJiu6mlriwly llprlaiiDd thiriliiDDI 
�COUI&Ito'D8iJ&Jin.;.m.,..,asanda.a...-l.oa 
Decctalk 11, 2CJ02., wanrd Coual:y Hpmg StiVice Diredorldlat diey 
Jay Wilt to bepiMiaila,. mild iD ... whft you maybe 
� terviee ........ or.prvyider 'fttl!lr ia.lallualy. DHS 
lhould dileiDac to .. � -to CMS, Wllldler ii1M6ivel CICJUldie w.iD 
.......... or u..w--.proYideraoatrtdl • ....,.. .......,.... d.w 
......... llld. ibbatitfotDHS" belief 

{4) :r. IICidllioa to r.a... to &ICiel'htia and &oiole wlu!tb!r � • 
...... cmdradl to nMIDae rata 8lld aervietl-apoatee:eM�J.
Mediaid � DBS hu 1iiJed ro !lotifj tilt public: tbat providas ue 
- obJipted to .. . ..  nplaeemtlll mrinct iftM'IIialled due to� 
..,..... it tho proYidtt �with either .. � .... a: n.tct. Jf 
� 'teimina provicler cudllds to � ratea, tllat __,tile 
Badptl.e-Bue � wiluptet � OIII'IWit relalioallipl 
'Wida-proddan. DRS ba W to acp1aiD ,..,_, u tllinl.,.. 
� �-.-,.bOible• IIUe Jtalellld couatyotllcialal ar 
� to ,�  cum:ftt RMce LMit- piO'¥iMt Nlatioultipa. 

($) DRS aduitled in ili'Dccaaber 29, 2WJ �dill it il 
lllldcrtekiq the Bwlpt�Bue�...-.- --.what 
ftt•aodal illlpiiGt tiro pJOpOaal it .for- c:ouaty •. DRS· atadecl. -w. have 
fliMo.tl � a  WUDty by ooun1y IUiylis aftho ,......_. (........., 
ldcW) It& GIAI'b&DHS fbrm1sttd She �·�oftfat 
.Budaa Jlo.Ba.Atllel._, -.,urt it:had...ScicMdata to ...... 
wJacdter &J&c Rblllaa WVUid. or would aot,llllduly � ialpla oer-. 
� l'bia-- DJIS ooald ll01; pnw:ide., UICIIJi.,.tbl DC6e fo the 
pubic. Ol � � VlhciJMirti: ....... iiDpact oftii.C hap :so. 
B&te�will..-..tlut�RrVic:C�-proWtu 
COIIIl1dl.. . 

2. waa� .. ..._ dOsDBSnJ.Fea ,... ... pnposldoa'llla1..,..1nldldll'7 
....,..ra._. r... • ...ar--. ....,_. .... tu ....d • aht'Da s-tie• Jft!(c). 
UCIS "'*-f DHS� mttnoiiDd& clearly,lllaDbipously IIJid aprealy explain that* 
Sllte oDfiJmaora is modvatecl to propose the Budget h-Bue Ameadmeat b' state 
fiiCil � teUODS. Fw camp� DHS ootitied County Human SeMc.e DiRCton oa 
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BmccH.Nefson 
1111U1ty 21. 2003 
'•' 

'\ftiwrmoclifbtioJl.....- withoul coaaplefilw die� _,.lllqUiRid to 
IChiac �aHCBS wtiwr uader Sdaa lt15(c). ,._to 42 C.F..R.. § 139&1 (c) 
waiw:nt lfilltccl ferBCBS -...n bllbr • illitill tam aftbne ,.n ..S, vpoadle ftWI&IIIt 
of a Stara. IIIII be ������dad tar......_.....,_ paiodsUDladao Secrclal) 
�--previoul Wliva'paiod biiUIIIC&I provided ........ ,.....,. (2) 
hive JIOt bel!ll met. .. 42 C.F.ll §-l396D(c)(3). � 10 SNM � 12109" _,IDilJ 
IU1ait � hiDOCfi8catiaa riiiJIPIOV8d _,.. ubmitid' but·CXS .,w.a ._ 
IBDdificltioll-be •OIIIplrlied bJ ajlllljaliflt:tiiiiii tiiiiii:GJI .., limillr to 1bat 
requind mr a 2W!W Ol' nu:wll WIMr propolll., SMM2 § 2109. (emp'-" lddcd). In 
rcritwilta waiwr ,...,..._ CMS·miewt ......_,_�S�UrDCCS •c:omimac to be· met, 
-�tm�of·----� .. �-
,.,... SMil4, I 4444. It is.,.._ ro-a dllt Ilia DBS. CDIJI8iew and providen .lave 
110t yet H)' fCIGiived, let..,_ reviewed, die llaarGill impact oftfle Bltd8af Ke-Bue 
� DHS caldiDt wmpty wi1:b ddt aden� � becla��eie lda·aa81cierlt 
data tO.....,. tllat dte .,_,_ implit..-atwill DOt r.eduoe tervicee to aistiDJ 
� ...._ payiaem ntet to ...., proWltn. teiUh iD CDIIII'IOt lamiaadom or 
unMtlo � relationsbipt between � aad their tdeeted providen. 

4. wr..t .._. cl.- DBSIMwt to Wwe CMS.will approw aiHCIIIIarle.a rJ.t raiJes 
ICriv• � pnblralf ThcJktdaet.h-Bue �willftrfUit in. 
dclcnuc vfltfediCBt nvcmuc to � oouaties. lad that wiiiHl ia motioa e:tiWtt tG 
umcttlo or di8nlpc adstiDI prMtc � rcladiouJhips. 1'hele � 
�hd-:aot ollly CODIPCU.b«w.,. � aad proviclcn. 1Nt..., r«via: 
� widl � lfoountiesrr-ar. or ncluc.-e ,._ service�  they JD8)' alto 
impd IIUljeopanlize .._or coastJuction OODba.ia tbat pnMden obraiiiCcl ill Nliaact 
oa CGUaJ IPProvlb b wanr applicaDIIwaftia8 1v --.. Tbo evort of �for 
the Ei,gkda �held tbat the Stato ol'MnDNOia � aot impow Ntroactive cJwJers in 
P1YmeD1 for Malicaid .-vice$ i£1hoa cbmps upset or impair Gilfinc, privllo OOIIDiida 
dJat 'WcR Jaw1bJ whea CRtfnd. � br� q{HIQ/IJJ C4N FGCilhtGv. Ptnplf:k 

5. WIW ..-tbGrit)o doa DBS n1J •·for tilt,...._ dlat 018 will apprfte ita 
lhidpt a.Bae�--� 1o la....,.l.2tHI3! ID tJ.cov. .-il 
ttan.miiaihg d&e lJudtd Re-B• �DDS ..S" ''Will be ukiDa d. £eckral 
gov� b �approval oftbe �to 18AUU)' 1. 2003.'"' We filld ao 
builm.ftdttallaw tp IUtborize a reuoadiYe appnMl Uadm' 42 C..F A i 430.25., .meL 
(h). waivers "'ltiOBive apr� c5:lcliVe dae � wJda Sm&o input by the 
Admiais1rator." (allphi&is added). HCBS Wliwr � "mual be .pproftld (by 
CMS]prior to the hnpi.CPICIJDiioA ofdlc propoxd dJiaF'" SMM4 § 4445. (arpb-ms 
added) 

6. Bat DBS nported to tlle......_teplaaare t11at iiiBadp.t -.
�-., UIDIDCtlc tlae C1llft!llt�tatelaw'a uliplioa te ........,..__. .. 
waltiac lin udjeopafdiu co ......... ..,._ ,.......... DiNa Semce 
Proratioaalt?' DHS has W to cq,laiD.how --. lm'isa IDi paymtDt ._ oae 'be 
lllliDtliDcd whaa some CO\Dllia � Mc6:li4 rcvoau- � DHS it� 
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