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RE: Carr11nt Problenu with tbe Admlalstralioa •uad FuadiDI ofMioaaota's1915(c:) Waiver 

Pear Mr. DuPre: 

The Minnesota Disability Law Center is 4esignatcd as the protection and $clvocaDy systan for person 
with disabiliti•s in the state of Minnesota. As part of ow work 011 behalf of c)jcnts, our office is 
involved i� ongoing diac:ussions with the state's Medicaid agehC)'. the Minnesota Oepa�tment of 
Human Services (DHS). about waiver service& UDder Minncsota'sl 91S(c) waiver for persons with 
mental �&dation and �lau:d conditions (MRJRC waiver). We also work with the individual 
oounties that administer the: MRIRC *aivcr on a locallevei. 

In respo�ee to Minne&Ota's �enr state blldgec deficit. DHS has taken administrative action to 
reduce the money allocated to countie$ to spend on MRIR.C waiv.sr servici:!S. We understand that 
DHS has submitted a waiver amendment to your asency soeking authoriution to change hs 
allocation methodology. However, rcUhcr thiiJl wait for apptaval of its waiver amendment request, 
DHS has proceede4 to implemenr its new allocation iormuJa. DHS has informed counties of their 
new waiver allocations. In many counties, these new allocations - made in the middle of the 
waiver· a fiscal year - have drastically :r�ctueed the money available f'or me remainder of the sen-ice 
year. Making matters worse_ DHS has made it& new allocations rotroa�tive to January I of this year, 
leaving counties with fewer than five :months remaining in Ute current waiver year to implement 1he 
couts imposed on their waiver budgets. 

Givc:n such !lltTOactive reductions, many counties have begun drastically cqtting clients• waiver 
budgets. Because th*ae actions have proceeded in an in11ppropriate and unlawfall marmer, and 
t.-.���•o thia: proeeu mrta.�u ilw b�cait'b Mli wC�IfAt; llloml pvr�Dibh; in12LiLutional11i�Uon ofrnany people 
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using the waiver, we are submitting this Jetter to request that CMS deny DHS's pet\dinJ waiver 
amendment request to permit a new allocation fonnula for rebasing. We also ask that CMS require 
tbat DHS restore service levels to all waiver reeipicnts. 

1. "Rdlaslas" b•ckground 

In the course of OllgoillJ. informaJ discussions with DHS in llecember 2002 �griing the status of 
a pending MRIRC waiver amMdment to expand "consumer directed community supports" services 
(CllCS). DHS infotmed the MDLC and various ather stakeholders of its intmtion to ·�base" its 
waiver allocations to counties. Such rebaain&- or reconfipration of the amount aiJocatcd to each 
county to serve its eJients on Oi' t;li8ible for the MRJR.C waiver- was necessary. we were 10ld, to 
address th' faster-than-ftpected growth in the program. DHS explained that ita rebasing was 'IICJI 
intended to red11ce total expenditures in the program beJow the prior year's Je"Vel or. more important, 
to result in service cuts to existing waiver recipient&. 

In early January, when DHS bcaan tc finalize its methodology for rebasiDg, DHS revealed tha1 it was 
coqsjd.erina a funclamontal change to its allo�tioa methodology. using paid claims data tfom fiscal 
year 2002, with slijht increases to cover� legislatively mandated cost ofliving increese and a small 
increase tQ aeoount for persons who were not fUlly in service during the yew.' 

Our ofli.ce as well BB county afficiaJs promptly voiced concer.n.s with DHS once: the nature of ita new 
rebasing metho4ology was explained. It became quit. clear that some counties' budgets, ineludlng 
the larger counties in the state.. would suffer iar greater cuts than others. Ir also b"ame clear that, 
at the level of cuts proposed by 'OliS, those countic:& most affected wo'Qld have to cut establishtcl 
waivcrreeipients' b'ijdgets,notwithstanding DHS • s prior asmuances and notwithstandins the elienls' 
undisputed needs (Qr t.be seMcc& provided under those budgets. 

1 As CMS i1 aWJm!, Minnesota's cwrmt MRIR.C waiver provides for eounty .. by.county 
allocations to be made basccl on a statewide "profile" systan. The C\in'eJlt profil• sysrem creates 
four aUocation eategories with itlcreasing dollar amounts usfgncd to each base4 on recipient 
characteristics and bi8torical cost o( &efVing persons with those identified characteristics and 
needs. The new rcbasing formula departs dramatically from this systtmt and focuses only on a 
single yoar•s paid claims data. Such an approach is inherently probl=atic because it is not 
directly Jinkc�d to reeipien• characttri6tic& or needs. Moreover, the nc:W robasins fbnnul.a is 
flawed because it uses paid claims data from an unu$ual waiver year in which a huge number of 
new waiver reoipimts were brought into the program at vU)'in$ times and at initial service levels 
far below what they act\Jally and presently require. 
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Thus, it was not until mid-Januazy that DHS began to infonn counties and aQ\'ocates lhat it was 
planning to (l) implement a rebuing fonnula that would result in certain clients suffering cuts to 
tbcir services due solely to the circumstances thac haPJ)ODc4 to exist in their Gounty; and (2) 
implemcmt the new methodology retro�tively 10 January n. 

This plan raised serious Bt81ewideness concams.2 It also raised serious health, safety, and welfare 
cone em� for those clients in the mo&t affected cownies. These concerns were clearly expressed to 
DHS in meetinp held i11 late Janwuy and early FebNary. 

In spite ofthcse clear prc;�blems. DHS proceeded to implement its rebuing. Beginning in mid-to-late 
January, DMS notified counties oftheir budget allocations fortb., remainder of the year and indicated 
that the r�basin8 was retroactive to J anuuy l. 

DHS took this action prior to pW.Uabing notice to aU affected stakeholders. 'More impottant. it 
apparently did so before submining its waiver amendment request 10 CMS and obviously before 
gening your agency's approval of its waiver amendmmn. 

In re&,pOnsc to DHS 's rcbasing, co11nties throughout Minnesota have been trying to determiDe what 
tht: new funding limitations illlposld upon them mean to the administt"ation of the waiver and what 
redut:tions in the services for current waiver recipient£ wm be required to stay within their overall 
county waiver allocatioas. The counties most severely affected bav� begun to notify waiver 
recipients and providers of cuts to their .-vice �U�tborizations and rates. including the foUowina: 

• In Ramsey County, the state's second largest county, budget= amounts 
avaiJa!Jle for many penons Uftder the waiver have been reduced by over 50% 
of the amoun.t allocated for the remaincler of the current fis&::lll year ending 
June 30. Copiea of notices sent February 14 (with cuts u high as 7?%) ure 
attached. 

• In Caver County, ap"ific budget reductions will not be sent to recipionts 
until April I (covcrina the rest oftbe calendar year). However, Ute County 
ba& told families that,famitin with waiver recipients at home wiJisuffer the 
largeat and disproportionate cut&. Carver County is so conconuM about the 
size and impact ofDHS's cut to its waiver alloeMion bl it Wrote to DHS 
wamms them that the County could not atsure that its clients I health and 
safety needs will be met. A copy cfthis letter dated February 26, l003, is 
attached. 

:r oxacerbating the statewideness pro�lem is tbat fact that some smauer ooua.tios under 
t)HS•s new reba&in£ fonnuJa have ICtU&IJy received incrc:ued a1Jocation amount,. 
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• In Dakota County, service providm have had their rates reduced by 7%. Ill. 
addition, waiver recipients using the CDCS option ha"lc had their budpml 
amounts reduced across the board by 20010 for reeipi�ts under age 1 R and 
15% for recipimts ovct aae 18. 

• ln Rock County, person& receivins day training and habilitati9Jl semces 
under the waiver uvo hacl their authomed service days reduced across the 
board, an action that will have an obvious impact on the need Cor additional 
rcsidontial service&. 

Other counties have yet to take specific action. However, lilc:e Carver County, Lac qui Parte County 
{a smallet outstate coun�y) has written to DHS to complain a'b01.n DHS. •s "refusal to provide an 
adequate and appropriate financial baae" for senring me county's waiver clients. A copy ofthllt letter 
is also attached. 

As m&Ay oftha counties and individual waiver recipients would agree, DHS' s actions have resulted 
in great ineQuity throughout the state•a MRIRC waiver praaram. Tbe rebasing, und the eoundes 
rushed response to it. threatens the: health and we:Im� af potentially hundreds or curronl waiver 
recipients. DHS 's nbuing also violates recipients• recopized c:fue process rights. For these 
reasons, explained more tUJly below. we ask thai CMS rcjec:t DHS' s current amendment request and 
inat:N�l the male �-t it must rescind its recent unauthorized and improper outs to county waiver 
allocations. 

2. Mlaaeaota'• reque�t that tbe waiver amead����eat be effective retroaetlYe to 
Jaoaary l, 2002 Is laeoaslsteat wltb federal polllcy. 

Minnesota•s pmpased waiver am.endmellt provides that it would be effective rettoacti\'e to Janu&Jy 
I, 2003. a.ltboujb the explicit provisions oflhat waiver were not published until February 18.2003. 
Given the retroactive dato. various c;ounties have been notifying clients o( substantial cuts to their 
authorized service budgets. 

The impaa oflhcae cu1s on individual recipients will bt sovere and exacerbated by the fact that most 
persons have an annual budget starting in July af each year. Many ofthese individuals will, if the 
amendment is approved and the proposed reductions are implemented, have nothing left for the 
balance of the waivi!J" year. 

Thes� actions and these results are inconsistent with federal policy. OlmsteQd Updo.� No: 4 (January 
10, 2001) at pages 4-5 permits a waiver amendment to be retroactive to the first day of the waiver 
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year in which the :request was submined. However, that $tatement is made in the context of a state 
seeking an amendment to increase me number of approved participants. 

Minnesota '5 proposed amendment does not increase the number of participants or increase the scope 
of services available to them. It lll'bitrarily harms many cwrcnt waiver participants. Such aetion is 
incmW�t«�.t with Umitadon�: em waiver amendments stated! in 0/nutei'Jd Update No: 4, at page B= 

A.ny reduction in lhe numbcrofpot.entia.l waiverTeeipi�ts must be accomplished in 
a tnahncr that continues to ltSSQte lhe health, welfiii'C'i. and rights of aU individ'I.JBls 
already enrolled in !he waiver. 

To tbat end. Otms1ead Update No: 4 states (paac 8) that. l(t be approved, the "State may provide an 
assuranee and tnethodology demonstraril'lg how illdividuall currently &GrYed by the waiver will not 
be advently affec;ted by the pmposcd amendment. •• Qrherthan reiterating to counties that tbeymust 
assure health and safety to eu:rent waiver'"ipicnts. DHS has provided no other standards, criteria, 
or guideJjnes to explain how countie& are to make such asSl:!rances. DHS hu included no such 
"�&urance and methadoloSY'' in the waiver amen�ent published f6r public comment. To our 
knowledge, DHS has not made any such submission to CMS. hi fact. it would be hard {()l OHS to 
d6 eo, because it has left the responmibility far making such assurances mtlreJyto the counties. most 
of which are ju&t now dtveJoping their rcdu�tions and notJfying eli�ts of cu.ts to their hud1eta. 

3. Retro1clive appllcatloa of 1\ftaaesall's proposed waiver ameudmeat 
oomproml•es tbe fair hC!arJag rJabts or c:urre111t panidpantl in tbe waiver 
prop am. 

A fundamental eompon.ent of 1he Medicaid progrun for bc:tth stMe plan &entices and home.- an4 
commW1ity-basecl.services ia the participant's right to �fair hearing prior to reduction or tennination 
of benefits. Minncsota•s MRJR.C waiver necessarily incltides specific due process protection for 
participant&. The ript to a hearing m the context of proposed reductions thai anncipato the effective 
d.ato of the proposed amendment caanot be disputed. 

Incl�dec:l in participants' due process rights is tht' risht to rosoeive advance notice of the propo&ed 
adverse action at least l 0 days before the effective date. 42 C.F.R. § 43l.lll. 

· 

Federal policy also dictate$ thai the waiver participant's 'light to roeeive a service is dependent on 
a finding that the jncJividual needs the service, based on qppropriate asa.csarncnt criteria that me State 
develops IIIld applies fairly to all waiver enrollees." Olmsletld Update No: 4, at IS. In the current 
rebasing context and resulting service euts. a fair hcarine pnlcess to address these questions of fact
whether proposed cutJ comport with client needs, meet basic care requiremen.ts. etc. -must be 
provided before the cuts are hnplmented. 
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A related component onhe fair hcanns process is the participant's right to continue assistance at the 
presentll!vel pendin& the hearine and detennination of the appeal. 42 C.F.R.. § 431.230. Tbo 
proposed amendment compromises this fundamental right because it is to be retroactive to January 
1. 2003. 

. 

I' or example. a waiver participant in Ramsey County may .thallellgt a proposed 50% reduction in 
the amount budgeted for her waiver year. If that panicipant rcque&is that benefits continue at the 
present level pending tlle appeal1 and if' the reduction proposed by the county agency it uphcld in 
whole or in put and appJ;ed retroactive to January 1, 2003. the reclpi.ent may very well be left wilh 
no remaining funcb for the rcmaind� of the waivtt bu4get year. This result is inconsiatcnt with tho 
federal policy quoted above from Olmstead Update No. 4 that any reductions in scmri� may only 
be made if rights of the participants are protected. 

4. Tbe propelled reduetlaa•luaervlee lor persoar preseatly parflelpatlng bl tiJe 
bome and commullllit)'·bued waiVer program cl�;;mobltratc tbat MlbDett�ta's 
proposed ameudmeat f• locoasllteat wttb tbe amouat. duration a'Dd seope 
n:qulra•Qts or 42 c.r.a I 440.l30(b). 

Olmstead UpiMte ND: 4 emphasizes (pqe 4} that section 191 S( e) does not authorize waiver of the 
eu.fficiency of amount. duration, and scope requirement of 42 C.F .R. § 440.2:JO(b}. That letter also 
State& that this resulation win apply to the entire waiver. The relevant test is stated in these terms 
(page 7): 

. . . whethor the amount, durMion and scope of all Chc services offcttd thrau&h the 
wai�er (together 1With the State's Medicaid plan and other services available to 
waiver cmroUee.s) is aufiicicnt to achieve the purpoce of the waiver to &ervice QS a 
community alwnative to institutionalization and assure the health and welf�U"e ofthe 
individuals who enroll. 

Tbe resulttJ of tbe proposed Bmendmmt can already be aeen. In several counties in the state. the 
pmpas� fundin.& allocation wbiGb liea at the heart of the amendment will cause substantial redu�on 
in the amount of service1 already found to be needed to meet the putpose or the program. These 
undispu.tcd needs have h=s identified in propo$ed plans of care approved by county case managers. 
1hese serviees we needed to avoid institutionalizatio'rl and to provide for the health and welfare of 
the individual. The fact that the �uts noted above are being made in counties around the state 
regardless of. and tontrary to. identified client needs demonstrates that th� proposed amendmem is 
inconsistent with the amount, duration and scope requirement. 
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s. Mluuesot.'s proposed ameadmeat ts also iucoa.sittent wltb tile statewlcteaets 
requJremeat of 41 u.s.c. § U!lfia(a)(l) aad 41 C.F.R.§4ll.50. 

Medical Assistance servics must be provided "statewide." Ser42 U.S.C. § 1396a(a)(l ); 41 C.F.lt 
§ 431.50. States can., throu&h waivers, "waive,. �mails federal MA requiremGDts, includina 
••statewiden�s. ··However. Minnesota h¥ never sought suth a waiver. Neitber Minn�ota's curreni 
waiver nor the proposed amendmenl waive the &tatcwideness requirement. 

Nevertheless. the rebasina methodology currently being implemented by DHS mates widespread 
and ftmdamental disparities among the levels ofservic., available to Q)icnts. depending on where they 
happen to iive. Thus. in Dakota County, one of Che countie& most affected by DHS's rebasina. 
service provicltra' rates are being cut The rates for thoso same services 'bmg provided by those 
same providers working across til� counl)' line in Hennepin County� nor presently being cut. 

Similarly, individuals whose budsets have: been cu' by .SO% or more in some counties are being 
denied the ability to access critically needed sentice. solel�,-bctause they happen to Jive in a coi.Uity 
where waiver spendiq per person was rcladveJy low in fiscal year lOOl. Many wai\'cr clients with 
similar needs and similar budg�s ir.1 othct counties are not being subjected 1o similar cuts. Some 
waiver recipients in "lucky" counties unaffected by rebasing are not being cut at all. 

Such a !itualion arbitrarily creates geographic disparities in the acce&£ to services that are 
indefensible in a statewide �vcr program. A$ your asency has empbasizcd to the states in 
Oltn&�ead Update No: 4 (J�uary 10, 2001) at pase S, "'the State is obliged to provide all people 
enrolled in the waiver wjtb the opportunity for access to aU needed Betiiices CGvttcd by the waiver 
and the Medicaid State plan.•• DHS's rebating and the county-by-county response to the rtbasing 
cQts violate this basie waiver requimuMt. 

6. Request for A!l•lelaaee 

DHS'& recent rcbMing actions have been driven soJely by budset c:oncerns. They have been rub, 
inexp«tJy designed, and poorly implemented. Th� threaten the stability of the waiver program 
overall. Mote important, they threaten tbc health and welfln! of numerous waiver recipients. 

We ask that CMS ace expeditiousJy and instruct DHS to reverse its administrative decisiOA to rebue 
tb.c allocations made for the remaindar ofth� �urrent fiscal ycBr {ending lune 30). To the extent 
some (QIID. ofrebiSing is wammtecl, we ask that CMS insnuct DHS to reconsider its methodology 
and focus on a reduction of the 1Jrofile" amounts currently used as the ba.se methodoloty. We ask 
that CMS rejec'l DHS's CW"Jmt waiver amendment request- We also ask that CMS insjst lhat any 
fu.Nre reduction in service amounts be prospective only and be supported by a showing that such cllts 
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will not threaten waiver recipients' heaJth and welfare or otherwise undmnine the basic puzpose of 
the waiver pmgram. 

Sincerely. 

MJNNBSOTA DJSA�JUTY LAw CENTER 

Barnett 1. R.osenlield 
Attorney-At-Law 
612.-146-378S 

BIR:ps 

CC: Alan Dorn 
Commissioner Kevin GoodM 
DanTimmel 

TnT.:::ll P_lilq 


