APR 23 1985

THE COMMUNI TY AND FAM LY LI VI NG AMENDVENTS OF 198 5
S. 873 SECTI ON- BY-
SECTI ON SUMVARY *

| NTRODUCTI ON - THE MEDI CAl D PROGRAM

A conpl ete understanding of how the provisions of the Community and
Famly Living Amendnments (CFLA) will work requires at |least a basic
under st andi ng of the framework of the Medicaid program

The Medicaid programis established in the Social Security Act by
Title XIX, "Gants to States for Medical Assistance Prograns,” which is
adm nistered by the Health Care Financing Adm nistration (HCFA) of the
Departnment of Health and Human Services (HHS).

Medicaid is a program managed by the individual states on the basis of
a state plan approved by the Secretary of HHS. Federal Financial
Participation or FFP, is the percentage paynent, based on a specified
formula, nade to the state for the cost of services provided to eligible
i ndi viduals. States have certain nmandates if they choose to participate in
the program and also certain options with respect to persons considered
eligible and services to be offered. In order to be eligible for
Suppl emental Security Income (SSI), a person who is under 65 nust neet the
Social Security disability test as well as have | ow i ncone and few assets.

Medicaid is an entitlenment program neaning that those persons who
neet eligibility requirements are entitled to receive the services they
need if such services are offered as part of the state plan. Anong other
eligibility criteria, persons receiving SSI benefits under Title XVI of the
Soci al Security Act are entitled to Medicaid services.

Section 1901 of the Social Security Act sets forth the purpose of the
Medi cai d program

o For the purpose of enabling each state, as far as
practi cabl e under the conditions in such state, to
furnish (1) nedical assistance on behalf of famlies
with dependent children and of aged, blind, or dis-
abl ed i ndividuals, whose income and resources are
insufficient to neet the costs of necessary nedica
services, and (2) rehabilitation and other services to
hel p such famlies and individuals attain or retain
capability for independence or self-care, there is
hereby aut horized to be appropriated for each fisca
year a sumsufficient to carry out the purposes of
this title. The suns nmade avail abl e under this
section shall be used for nmaking paynents to states
whi ch have subm tted, and had approved by the
Secretary of Health, Education and Welfare **, State
pl ans for nedical assistance.

*  April 19, 1985
** HEW now HHS
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O her sections of Title XIX which are particularly relevant to CFLA
are the follow ng

Sec. 1902 - State plans for nedical assistance
o sets forth the requirenents for Mdicaid
state plans, including those services
whi ch nust be offered and those indivi-
dual s who nust be covered.

Sec. 1903 - Paynent to States
o sets forth the FFP fornmul as and ot her
criteria and conditions of paynent; FFP
ranges from50% in states with high
per capita incone, to 78% in states
with | ow per capita incone.

Sec. 1905 - Definitions

0 includes descriptions of persons who nmay
be covered for Medicaid even though not
eligible for cash, SSI, or welfare pay-
nents .

o includes a list of those services (in
addition to those required) which nay be
paid for as "nedical assistance" if the
state chooses to include themin the
state pl an.

o includes definitions of services in inter-
medi ate care facilities and in internediate
care facilities for nentally retarded persons
or persons with related conditions; these are
optional services.

Sec. 1915

Provi si ons respecting inapplicability and
wai ver of certain requirenments of Title XI X

0 includes the hone or comunity-based services

wai ver provisions applicable to elderly or
di sabl ed people at risk of institutionalization.

THE COVMUNI TY AND FAM LY LI VI NG AVENDMENTS

The CFLA bill contains eleven sections, many of which make direct
anmendnents to the |anguage of Title XIX of the Social Security Act.
Followng is a summary of what each of the eleven sections of CFL?
provides. Please refer to S 873 for precise | anguage.

Section 1; Specifies the title as the "Community and Fam |y Living
Amendnents of 1985."

Section 2; Anends the definitions section of Title XIX (section 1905)
to include definitions of the followi ng terns:
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o

"Severely Disabled Individual"” is defined with the intent of

i ncl udi ng persons who fall within the Social Security
definitions of disability, with the further restriction that
such disability nust have manifest itself before the age of

35; except, that in the case of nental inpairnent, before the
age of 22. Earnings shall not be considered in determ ning
whet her an individual is under a disability. (To be eligible
for Medicaid, a severely disabled individual rmust al so neet the
appl i cabl e inconme and assests tests.)

io "Community and Family Support Services" are services
whi ch enabl e an individual to begin, resunme, or continue
living in a famly home or community living facility.
(They include a nunber of services specified in a new
Sec. 1919(a) added by Section 3(c) of CFLA. See bel ow.)

(0 "Famly Hone" includes an individual's or couple's home or
natural, adoptive, or foster famly hone.

0 "Community Living Facility" means a single household which
is no larger than 3 tines the area's average househol d si ze;
| ocated in a residential nei ghborhood popul ated prinmarily by
I ndi vi dual s who are not severely, disabled; neets HHS and State
safety, sanitation, and other standards; nmeets standards with
respect to resident's personal funds; and is staffed by
trai ned individuals who cooperate in the inplenentation of
the individual's habilitation plan.

0 "Witten Habilitation or Rehabilitation Plan" is a plan for

nmedi cal assi stance and ot her services for the individual which
is devel oped by an interdisciplinary team the individual, and
famly nmenbers or advocates as appropriate and which is re-
sponsive to the individual's needs; is designed to enable the
individual to attain to the greatest extent possible capabili-
ties for independence or self-care; is designed to pronote
interaction between di sabl ed and non-di sabl ed persons in the
conmmunity; and is re-evaluated at | east once a year

|0 "Case Managenent Services" nmeans services rendered by an in-

dependent professional who mai ntai ns an ongoing rel ati onship
with the individual; coordinates the devel opnent and i npl e-
nmentation of the individual witten plan; provides infornmation
about and assists in obtaining services in addition to those
under Title XIX; periodically reviews the individual's chang-
i ng needs; cooperates in the devel opnent of other individual
pl ans, such as educational or vocational plans; and is
available to the famly or individual for consultation or
crisis intervention.

0 "Individual and Fam |y Support Services" neans (1)

services for carrying out the activities of daily living
whi ch t he
i ndividual is unable to do, such as personal care and attend-
ant care, and (2) services to the famly which assist the






services; preventive services; and other services
defined by the state and approved by the Secretary.

(3) Excludes the followi ng services from payment as
community and famly support services: room and
board (except tenporary or for extraordinary costs
due to disabling condition); cash paynents; services
whi ch are covered under Title XVIII or other speci
fied sections of the Social Security Act; educational
services generally available free to citizens with
out regard to income; and services to persons in
hospitals, SNFs, or |CFs.

(49 Admnistrative costs are treated as other adm nistra
tive costs of the state plan.

Section 1919(b): Provides that community and fam |y support

services are in addition to other services for which the
i ndividual is eligible under the State Medicaid plan.

Section 1919(c): Establishes that, in order to receive pay-

ment for community, and fam |y support services provided
under the state plan after September 30, 1988, the state
agency adm nistering the state plan nust:

(1) enter into a community and famly living
i npl enmentation agreenent with the Secretary
of HHS;

(20 rmake reports to the Secretary as required;

(3) make the agreenment and reports avail able
for public inspection;

(4) provide for yearly review by an independent
auditor; and

(5 submt copies of the audit to the Governor
state legislature, and the Secretary.

Section 1919(d); Provides that the comunity and famly

l'iving inplementation agreenent mnust:

(1) include provisions to assure that: conmunity

living facilities are not unduly concentrated in
any area; staff are adequately trained; training
is made avail able to natural, adoptive and foster

fam |ies; case management and, as necessary,
i ndividual and fam |y support services are
avail able to any eligible severely disabl ed

i ndi vidual; protective intervention services are

avai l abl e, as necessary, to severely disabled
i ndi vidual s regardl ess of income or resources;
pl acements by public agencies will be made as

close to the natural home as possible; each com



munity living facility is accredited, |icensed, or
certified; periodic independent monitoring and
reviews of quality of services are conduct ed;
procedures are established for hearings and

appeal s regarding placenment; availability of quality
services will be adequate to neet changi ng needs and
to allow SSI beneficiaries to reside in famly honmes
or community living facilities; and suitable state
suppl ements will be avail able.

(20 with respect to severely disabled individuals
living in facilities which are not famly honmes
or community living facilities, assure that:
adm ssions will be restricted through the use of
community based services; individuals living in
SNFs, | CFs, board and care facilities, or other
facilities over 15 beds will be evaluated, in
cludi ng assessnment of their comunity needs,
and such population will be reduced over 10 years
(according to a plan set forth in the agreenent;
prior to transfer of persons fromsuch facilities to
community living facilities or famly homes, an
i ndi vidual community transfer plan will be devel oped
by the interdisciplinary team individual, and
famly menmber; notice will be given to the
i ndividual and famly prior to transfer; procedures
will be established for a hearing on the grounds
that community services are inappropriate or
i nadequate or are not yet available in the area;

alternate provisions will be made for individuals in
facilities which cease operation; facilities '
receiving state or federal funds wil | be
certified or accredited; and the state wll

cooperate in on-site surveys and inspections.

(3) i nclude descriptions of methods to be used to
achieve the following: to advise persons of
services available to themand the right to free
dom of choice of provider and to a fair hearing;
to assure fair and equitable provisions to pro
tect the interests of public enployees, including
training and retraining; to assure application
of fair enploynent standards and equitable conpen-
sation to enployees in private facilities; and to
assure timely subm ssion of data to the Secretary.

(4) Provides for "state maintenance of effort”
intended to ensure that states expand or insti-
tute new community-based services rather than

\ use federal Medicaid dollars to fund services

\ currently funded with state tax doll ars.

Section 1919(e): Provides that the Secretary may conduct an
I ndependent audit.



Section 1919(f): Provides that based on the audit,

t he

Secretary may treat as an overpaynent anmounts paid to the
state for services which do not conply with the Conmunity

and Fam |y Living Amendments.

Section 1919(g): Provides for conpliance reviews by the
Conptroller General of the U S. fromtime to time.

Section 1919(h); Provides for a waiver of the statew de

re-

qui rement (1902) for a state to provide any new service.

Section 3(d); Amends the ICF/ MR "definition" in Section 1905 to

require that, in order for a state to receive federal reinbursenent
for services rendered in an ICF/MR, a facility nust:

- assess each newly adm tted individual and devel op
i ndividual written habilitation plan including an

an

assessment of his needs for comunity and famly support

servi ces;

- be in a state which has an inplenmentati on agreenment
in effect including a plan for reduction of the nunber of
persons in facilities which do not nmeet the size and
| ocation requirements of community living facilities; and

- if not state-run, have agreed with the state agency

to cooperate in the inplenmentation agreenent.

Section 3(e): Includes several conform ng amendments to the Soci al
Security Act.

Section 4: Section 1903 is anended by adding a new subsection (s)

"Limtati on on Paynents for

Services Provided in Large Facilities."

The section provides that, on or after October 1, 2000, there will be
alimt on the total amount of Medicaid funding available to a state
services provided to severely disabled individuals under 65 in

SNF or ICF facilities having more than 15 beds. The limt is 15% of
the greater of:

for

() the anount paid to a state for ICF/ MR services in

any fiscal year (chosen by the state) ending prior
to October 1, 1985; or

(2) an annual amount based on the rate of federal pay
ment to a state for SNF and I CF services to
severely disabled individuals under 65 in facilities
havi ng nmore than 15 beds during the quarter ending
December 31, 1989.

The anount determ ned above will be adjusted for inflation
usi ng the Consuner Price |ndex,



Exenmpted fromthe requirenents of this section are paynents
for services to individuals:

o infacilities neeting the size and |ocation require-
ments of community living facilities;

o in facilities which were in operation and have not
i ncreased bed size since Septenber 30, 1985 and which
4 thave no nore than 15 beds (grandfather clause);

olin cluster hones;

olif the facility provides services which are necessary for
t he achi evenent of significant devel opnental or
t herapeutic objectives and are not available in famly
hones and community living facilities in the state, but
only to the extent that the length of stay is projected
bef orehand and when conbined with tine in other SNF or
ICF facilities (after Septenber 30, 2000) does not
exceed 2 years.

Section 5: Section 1903 is anmended by addi ng a new subsection (t)
"Reduction in Federal Matching for Services Provided in Large
Facilities.” Provides for a reduction in the FFP percentage be-
gi nning Cctober 1, 1988 (or 2 years after enactnent) at the rate
of 1% per quarter for ten years for services provided to severely
di sabl ed i ndividuals under 65 in SNF and ICF facilities. This
provision results in a 40%reduction in the federal match over
10 years. (For exanple, 50% federal Medicaid percentage woul d be-
cone 30% by 1998; 7 5% woul d becone 45%)

For those states not having a community and famly |iving
i npl enentation agreenent in effect, an alternate forrmula results
in a 60%reduction in federal match over the 10 year period. (For

exanpl e, 50% federal Medicaid percentage woul d become 20% by 1998;
75% woul d beconme 30% )

Exenpted fromthese provisions are paynents for services de-

scri bed above as exenmpt fromthe 15%Ilimt (Section 4 or new Section
1903( 5)(2)).

Section 6: Adds a new subsection to new Section 1919 which requires
the state, as a condition of paynent, to have in effect a systemto
prot ect and advocate the rights related to nedi cal assistance under the
Act of severely disabled individuals eligble for those services. The
Agency i nplenenting the system nust be independent of service providing
agenci es; have the authority to pursue legal, adm nistrative, and

ot her appropriate renedi es; and have the authority to obtain access
to records.

Section 7: Adds a new subsection to Sec. 1919 which establishes the
ri ght of any person injured or adversely affected by a violation of
Section 1919 or CFLA by the State agency adnministering the state plan
to sue for an injunction. The suit nmay be brought in US. District
court and reasonable attorney's fees may be recovered. A requirem 1




Secti

Sect i

is made for notification of the Secretary of HHS, the U S. Attorney
General, and the state agency of intention to sue.

on 8 Requires that the state Medicaid plan nust provide for paynent
for community and fam |y support services through the use of rates
which the state assures the Secretary are reasonable and adequate: (1)
to ensure services in conformty with state and federal |aw and
applicable quality and safety standards, and (2) to assure that
severely disabl ed individuals have reasonabl e access to comunity and
fam |y support services of adequate quality.

on 9(a): ( Provisions in Section 9 (a)-(c) are designed to elim -

Sect i

nate sone of the current "institutional bias" in the Medicaid program

Amends Section 1902 to include a new subsection (k) which allows
the state, at its option, to provide community and famly support and
ot her Medicaid services to severely disabl ed individuals who spend (or
the famly spends) at |east 5 percent of adjusted gross incone for
necessary nedical care and community and fam |y support services as
defined in Sec. 1919. The state nmust set forth the criteria for
identifying such individuals in its state plan. Conformng anmendnents
are made to Sec. 1903(f)(4) concerning paynents.

on 9(c): Anends Section 1902 to. provide that if a state

Sect i

Secti

establishes a separate incone standard for Medicaid eligibility for
individuals in nedical institutions, the state nust establish the sane
separate i ncone standard for all severely disabled individuals. (The
present limt on this separate standard is $912 per nonth; such incone
is avail able for co-paynent.)

This section al so adds a provision that a state nay choose
to provide services under the plan to disabl ed individuals who

woul d be eligible for SSI except for resources deened to them as
children or spouses.

on 9(d): Adds a new subsection (5) to Sec. 1902 (e) which provides
for persons who would otherwi se be eligible for SSI (and therefore
Medi cai d) except for Social Security benefits they receive as an
"adult disabled child" of a retired, disabled, or deceased worker.

This section provides that they will be deened to be receiving SSI
which wll make themeligible for community and fam |y support service:

on 10:

(a) Provides that the Secretary conduct a study of the status of
di sabl ed individuals in each state who are eligible or en-
titled to receive services under the Social Security Act.

He/ she shall report to the Congress at |east every two years
on the states' progress in achieving the national goal of
access to community-based services and appropriate |iving
arrangenents for all disabled individuals. The Secretary nust
make a conprehensive report to Congress by 1997 including the

i npact of federal law, fiscal and denographic data, and any
recommendati ons for changes in Federal I|egislation.
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(b) Wthin 12 months of enactment, the Secretary must publish
proposed regulations regarding this Act and must issue
final regulations not later than 18 months following
enactment. The Secretary shall be prepared to receive and

prelimnarily review state implementation agreements by
June, 1987.

Section 11: Provides that the effective date of the Act shal
be October 1, 1986.
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