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Page 2 - Program Regulation - NPRM P.L. 101-496 and 103-230

This Notice of Proposed Rulemaking (NPRM) proposes . ).
to amend the current regulations to implement
changes made by the Developmental Disabilities
Assistance and Bill of rights Act Amendments of
1990 (Pub. L. 101-496) and by the 1994 Amendments
(pub. L. 103-230). The regulations propose to:
provide guidance on redesignation of the
Protection and Advocacy system and the appeal
process; include requirements on the Protection
and Advocacy annual statement of objectives;
address state Developmental Disabilities Council
responsibilities and those of the Designated State
Agency; set new program standards for the
University Affiliated program; and make other
clarifying, technical, and conforming changes.

Agencies, organizations, and interested
individuals have a 60-day comment period to submit
comments. The comment period ends July 17, 1995.

INQUIRIES:

COpy TO:

ATTACHMENT:

Administration on Developmental Disabilities
Attn: John P. Doyle
Hubert H. Humphrey Building, Room 309D
200 Independence Avenue, S.W.
Washington, D.C. 20201
Telephone: (202) 690-5983

Regional Administrators, ACF, Regions I-X

Bo illiams
commissioner
Administration on Developmental

Disabilities

Regional Administrators, ACF, Regions I-X
Director, Regional Operations Staff, ACF
Executive Director, National Association on
Developmental Disabilities Councils
Interim Manager, Consortium of Developmental
Disabilities Councils
Executive Director, National Association of
Protection and Advocacy Systems, Inc.
Executive Director, American Association of
University Affiliated Programs
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DEPARTMENT OF HEALTH AND disabilities designated as developmental Act through Fiscal Year 1993 end made

)HUMAN SERVICES disabilities. The 1970 Amendments revisions that:
defined developmental disabilities to (1) Add to the purpose of the Act the

Administration for Children and include individuals with mental commitment toward enabling all people
Families retardation, cerebral palsy, epilepsy and with developmental disabilities,

4S CFR Parts 1385, 1386, 1387 and
other neurological conditions closely including those with severe disabilities.
related to mental retardation which to achieve interdependence and

1388 originated prior to age 18 and inclusion into society;
RIN 097o-AB11 constituted a substantial disability. It (2) Strengthe" the independence of

also creeted State Planning Councils to State Protection and Advocacy systems:
Developmental Disabilities Program advocate for, plan, monitor and evaluate

(3) Establish core awards for
AGENCY: Administration on services for persons with developmental University Affiliated Programs training
Developmental Disabilities, disabilities; and authorized grants for projects; andconstructing, administering andAdministration for Children and

operating Universitr, Affillated (4) Broaden the purpose of Projects of
Families, HHS. Facilities. The legis etion authorizing National Significance to include
ACTION: Notice of proposad rulemaklng the Developmental Disabllities,ljrograrn supportive liVing and quality of life

SUMMARY: This rule proposes has been revised periodically. he mejor opportunities.
changes of note included the following: The Developmental Disabilitiesclarifications and new raquirements to

(1) The 1975 Amendments (Pub. L. Assistance and Bill of Rights Actimplement changes made by the
94-103) deleted the construction Amendments of 1994, Pub. L. 103-230,Developmental Disabilities Assistance
authority, authorized studies to (the Act), extends authorization of

and Bill of Rights Act Amendments of
determine the feasibility of having appropriations for programs under the

1990 and the Developmental Disabilities
University Affiliated Facilities establish Act through Fiscal Year 1986 and madeAssistance and Bill of Rights Act
Satellite Centers, established the revisions that:Amendments of 1994.
Protection and Advocacy System and (1) Include findings that emphasize

DATES: To ensure consideration added a section on "Rights ofthe respect for individual dignity, personalcomments must be submitted on or Developmentally Disabled:" , preferences, and cultural differences in
before July 17, 1995. (2) The 1978 Amendments (Pub. L. the provision of services. supports and"; ADDRESSES: Please address comments 95-602) included a functional definition other assistance. and recognize that't, ;f; to: Commissioner, Administration on of developmental disabilities; , individuals with developmental"\,\~': l' Developmental Disabilities, Room 329- (3) The Developmental Disabilities disabilities and their families are the

t
~:~1ti. D (Regulations), Hubert H. Humphrey Amendments of 1984 (Pub. L. 98-527) primary decision-makers regarding )c··,lt Building, 200 Independence Avenue added a new emphasis regarding the services. supports. and other assistance, '~, ,'~·ll SW, Washington, DC 20201. purpose of the program, to assist States they receive;r },~, . It would be helpful if agencies and to assure that persons with (2) Ensure thet racial and ethnici

~.
organizations s~bmitted copies in developmental disabilities receive the individuals from diverse backgroundsduplicete. Two;)!{eeks after the close of care, treatment and other services are fully included at aU levels and in aU
the comment period, comments and necessary to enable them to achieve activities authorized under this Act.letters will be available for public their-maximum potential through This includes language regarding
inspection in Room 309-0, Hubert H. increased independence, productivity unserved and underserved populetions
Humphrey Building, 200 Independence and integration into the community; and and "culturaUy competent" services,
Avenue SW, Washington, DC 20201, (4) The 1987 Amendments (Pub. L. supports and other assistance;
Monday through Friday. 8 a.m. to 4 100-146) established an 'annual report (3) Require Stete Developmentalp.m.. telephone (202) 690-5841. to Congress on the Developmental Disabilities Council activities to
FOR FURTHER INFORMATION CONTACT: John Disabilities program. The promote systemic change, capacity
P. Doyle, Director. Administration and Administration on Developmental building and advocacy;
Planning Staff, Administration on Disabilities (ADD) compiles this report (4) Clarify the responsibilities of theDevelopmental Disabilities, Telephone: using information received from the State Developmental Disabilities(202) 690-5504 (Voice), (202) 690-6415 State Planning Councils, the Protection Council and the Designated State(TDD). These are not toU·free numbers. and Advocacy Systems, the University Agency;This document will be made available Affiliated Programs and grantees of the

(5) Require the Protection andin accessible formats upon request. Projects of Netional Significance. Also
Advocacy System (P8<A) to hire and

SUPPLEMENTARY INFORMATION: 'ncluded in the 1987 Amendments was maintain sufficient numbers and types
I. Program History

a special 1990 Report to Congress on the of qualified starr to carry out the P&A'sscope and effectiveness of services function;In 1963, 'hp Mental Retardation provided to persons with developmental
(6) Protect the confidentiality of client

Facilities and Construciion Ad iFu~. L. l' ~ 1 'I"'~" ..... <:! .....Q an",nri_ Anti ~n
,,'f;lRIU III , ......... "n.................... -..___~4 ,.... & ..~~A•• ~&~.. "'J _._ ......

88-164) was enacted to plan activities analysis of consumer satisfaction. The recoras;
and construct facilities to provide State Planning Councils prepared the (7) Require development of new
services to persons with mental State Reports to ADD and this program standards for University
retardation. This legislation was information was used as a basis for the Affiliated Programs: and
subsequently amended by the Report to Congress. (8) Direct the Secretary to support

.Developmental Disabilities Services and The Developmental Disabilities grants to conduct an investigation on )Facilities Construction Amendments of Assistance and Bill of Rights Act the expansion of part B programs (State
1970 (Pub. L. 91-517) which constituted Amendments of 1990, Puh. L. 101-496, Developmental Disabilities Councils) to
the first Congressional effort to address (the Act), extended authorization of individuals with severe disabilities
the needs of a group or persons with appropriations for programs under the other than developmental disabilities.
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n. Developmental Disabilities Program

A. Federal Assistance to State
Developmental Disabilities Councils

Fonnula grants ate mada to eacb State
to support State Developmental.
Disabilities Councils. The
responsihilities of the Councils are to
promote, through systemic cbange,
capacity building and advocacy
activities: the development of a
consumer and family-eentered,
comprehensive ·system: Slid, a
ceonlinated array of services, supports
and olller wistmK:e. These activities are
designed to achieve iIu:lependence,
productivity, iRtogration and Inclusion
iDle the <:tlmmUBityfor iRdividuals with
develepmental tllsahiUties.

B:ProtBCtionQJIol Aolvocacy of the
IUghts ofIndividuals With
Developmental Disabilities

Formula·gnuits 8I'8I!11Me to States for
Ike eslalolishment of a system to protect
and advocale.for the rights of
Individuals ·with developmental
disabilities. This system must have the
authority to pursue lagal, adminislIatlve
and other appl'<>prlale remedies t6
eJlSur9 the protection ofthe rights of
iJKtlviduals With developmental
,Usabilities who are receiving, or who
81'8 eligible to receive, treatment or
hahlUtatifln services.

C. Clniversity Affiliated Progt01llS

Grants are nll,,1e to unlvenities, or to
public or nonprofit entities associated
with a collage "r unlv....lty, to establish
University AffiUa\etl: Programs (UAPs).
A<:Iiviti"s of University Affilialed
Programs are to be conducted In a
culturally compalenl manner and
include: Interdisci:r.iinary pre-service
preparation of slu ents and fellows:
community service activities whlcb
include community training and
tecbnical assislance: and the
dissemination of subsequent
lnfonnation and research findings.

D. Projects ofNational Significanc{J
. This program provides funding

through grants and contracts to public
or nonprofit privale entities for projects
which support national Initiatives. Sucb
Initiatives include the collection of
necessary data: provision of technical
assistance to Slale Developmental
Disabilities Councils, protection and
advocacy systems and university
affiliated programs: and support to other
nationally significant activities, sucb as
employment ahd housing..

ID. Discussion ofPniposed Regulations
Overall, the proposed regulations

have been developed to establish new

requirements based on the cbanges
made by two reauthorizations: (1) The
Developmental Disabilities Assistance
and Bill of Rights Act Amendments of
1990 (Pub. L. 101-496) and (2) the
Developmentel Disabilities Assistance
and BlII of Rights Act Amendments .of
1994 (Pub. L.I03-230).

Key proposed provisions are as
follows: .

A. Section 1386.20, Designated State
Protection and Advocacy System, the
current rule has been revised to address
requirements concerning the •
redeaignation of the Protection and
Advocacy System (1990 Amendments):

B. Section 1368.21, Requirements of
the Prolection and Advocacy System,
Ille regulotions regardlngconfldentiality
ofclient records has been ravised
p~t to section 14Z(j) (19~4
Amendments): ..

C. Section 1386.23, Periodic reports:
P!Oledien and Advocacy System,
oegulalOry language Is being proposed to
MQressthe statutory lOq\1iJement for an
anaual slalemenl ofobjecUves and
priorities and a statement er the
rallonale used tct._bllsh auch
objectiv.... (1990 Amendments):

D. Secti"n 1386.30, Slale plan
requl~ments,the >agU!aUon regarding
State DevelopmentalDisahllities
COuncil responaibiYties has been
revised 10 address new requirements
regarding the development of the State
plaD and the hiring and supervision of
staff (1994 Amen~enls):

E. The current !&gUlalQry language for
pert 1388 has been revised 10 Include
new program standards for Univenlty
Affiliated Programs (UAPs) (1994
Amendments):

A ~on'by·section discussion of the
cbanges we are proposing follows:

~AflT 1315 FlEQUll'lEMENTS
AJllIIlUCAIH.E TO THE .
DEVELOI"MEtn'-ilL PISA8IUTlES
f'IItOGIIlAM

In § 1385,1. General, the changes
being proposed are 10 replace lbe
reference to Basic State Granl with a
reference 10 Federal Assistance to the
State Developmental Disabilities
Counclla and to cbange the Protectionlib" Advocacy System reference to
~'individuals" .."!ther than "persons"
with developmental disabilities.

In § 1385.3 Definitions, editorial
changes are being proposed to
incorporate the reference to the
Administration for Cilildren and
Famllies rather than the Office of
Human Development Services. This
action Is required because the
Administration on Developmental
Disabilities was made a pari of the

Administration for Children and
Families. A notice was published in the
Federal Reglsler on April 16. 1991 (See
56 FR.15885). We are also proposing to
include a definition of "Protection and
Advocacy System" to mean the •
organization or agency designated in a
State to administer and operate a
protection and advocacy program for
individuals with deyelopmental
disabilities under part C of the
Developmental Disabilities Assistance
and Bill of Rights Act, as amended.by
Pub. L. 103-230142 U.S.C, 6041, 6042);
and advocacy programs under the
Protection and Advocacy for Mentally
III individuals Act 1988 (PAlMI Act), as
lIJ\lended (42 U.S.C.I0601et seq.): the
Protection and Advocacy of Individual
Rights Program (PAIR), (29 U.S.C. 7940):
and the Tecbnology·Related Assistance
for Individuals wilb Disabilities Act of
1988. as amended (29 U;S.C. 2212(e)).
ProtectiOR and Advocacy System alse
may be designated by the Governor of a
Slate to coRdlict the Client Assistance
Program (CAP) authorized by section
112 of the Rehabilitation Act of 1973, as
amended. (2IlU.S.C. 732). Finally, the
Protection and Advocacy System may
provide advocacy services under other
Federally fundedprogrsms.

SecIlon 1385.4 Is amended 10 ",-word
"persons with developmental
disabilities" to "iJldivlSuals with
developmental disabilities" In the title
and paragraphs (a), 11», and (c). The
slatutory citalion in paragraph's (h) and

\ Ic) have been updated to conform with
the 1994 Amendments.

TIle regulations of § 1385.5 Recovery
of Federal funds used for construction
of facilities and § 1385.7 Waivers have
been J:Omoved and those sections have
been reserVed. Sucb action has been
done because section 105. Recovery. has
been removed from l/1e Act (1994
Amendments). As Indicated in the
Senate Report. number 183-120, pages
25 and 28, section 105, Recovery, has
been deleted because the COmmittee
underslood that all facilities for whicb
part B or pari D funds had been used
towards constroctlon cosls, have been
completed for more than 20 years
making this section no longer relevant.

We are proposing to revise § 1385.6 by
using the tenn "individuals with
disabilities" 11994 Amendments). This
term is meant to be consistent with
"handicapped person" as defined under
45 CFR 8U(j). We are also proposing to
include language whicb clarifies grantee
responsibilities regarding affinnative
actio.n pursuant to section 109 of the Act
(42 U.S.C. 6008) and to reference the
Americans with Disabilities Act (42
U.S.C. 12101 et Seq.) with respect to
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employment of individuals with
disabilities.

In § 1365.8, Formula for determining
allotments, editorial changes afe being
proposed, which includes the deletion
of the concept of Basic State program
which is no longer applicable under the
Act. Paragraph (c) is being revised to
update references (1994 amendments).

In § 1365.9 (a) and (bJ, Grants
administration requirements. an
editorial change is being proposed to
update the term Special Project to
Proj<1Cts of National Significance (1967
Amendments). Paragraph (d) addresses
the issue of the Department keeping
information about individual clients
confidential when making audits and
examinations and taking excerpts and
transcripts of records of grantees and
subgrantees. Tbis paragraph is being
revised to include a reference to part
92-Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments for grants awarded
to State Developmental Disabilities
Councils. University Affiliated Programs
and Projects of National Significance
and to remove the reference to the
Protection and Advocacy System, We
are then prOposing a new paragraph (e)
to address the new requirement of

.section 142(j) and the language of
" . 'Sonate Report 120, 103rd Cong.. 1st

Sass., page'39 (1993). Tbe Report
indicated'" ." ,"''' that for any audit.
report'or evaluation required under this
Act. the Secretary shall not require the
P&A system to "disclose the identity of,
or any personally identifiable
information related to, any individual
requesting assistance under such
program." This requirement is
consistent with the Rehabilitation Act
Amendments of 1992 which contains
similar language pertaining to the
confidentiality of client records during
Federal reviews of P&A systems. The
Committee does not intend to limit the
monitoring responsibilities of the
Administration on Developmental
Disabilities to assure that P&A systems
are in compliance with the Act." In
paragraph (e)(l) the regulation indicates
that for any audit, report or evaluation
required under the Act. tb. Secretary
shall not require the Protection and
Advocacy system to "disclose the
identity of. or any personally
identifiable information related to. any
Individual requesting assistance under
such program." In paragraph (e)(2) the
proposed regulation indicates that if an
audit. monitoring review. evaluation, or

. other investigation by the Department
produces evidence that the system has
violated the Act or the regu lations, the
system will bear the burden of proving

its compliance. The System's inability
to establish compliance because of the
confidentiality of records will not
relieve it of this re"'ponsibility. The
eligibie system may elect to obtain a
release from all individuals requesting
or receiving services at the time of
intake or application. The release shall
state that only information directly
related to client and case eligibility will
be subject to disclosure to officials of
the Department.

ADD is particularly interested in
receiving comments on the regulations
being proposed in peragraph (e)(2).

PART 1386-FORMULA GRANT
PROGRAMS

In part 1366. subpart A-Basic
requirements. we are proposing in
§ 1366.1. General. that the reference to
the Basic State grant program be deleted
because there is no statutory basis for
this language and the reference to the
State Developmental Disabilities
Councils be included in its place. We
are proposing additional language in
§ 1366.2(b)(1). Obligation of funds, that
would implement an expanded
definition of obligation given in section
125(c) of the Act (42 U.S.C. 6025(c)). as
amended (1994 Amendments).
regarding State Interagenry Agreements.
We are proposing several technical
changes to paragraphs (c)(l) and (2). In
paragraph (1). we are proposing to
replace the phrase Protection and
Advocacy "office" to Protection and
Advocacy "System" and reference
"individuals" with developmental
disabilities rather than "persons" with
developmental disabilities. In paragraph
(21. we are proposing to reword the
phrase "developmentally disabled
persons"to "individuals with

~ developmental disabilities" (1994
Amendments); to replace the reference
to Basic State Grants with the legislative
language for Part B-Federal Assistance
to State Developmental Disabilities
Councils (1994 Amendments); and
reword the last sentence for consistency
with the regulatory language contained
in § 1386.2(a) regarding the Federal
fiscal year.

In part 1366, subpart B, the heading
has been revised to read"State System
for Protection and Advocacy of the
Rights of Individuals with
Developmental Disabilities," This
revision clarifies how this program is
referenced. Accordingly. we are
proposing editorial chaoges in the
regulations to reflect this change.

We are proposing a new § 1366.19.
Definitions, to include definitions for
subpart B. § 1366.20 and § 1366.21. ADD
is proposing a definition of "designating

official" to clarify who has the
responsibility in the State to designate
the Protection and Advocacy System
under section 142 of the Act
(§ 1366.20(a)). Addition of this
definition will permit us to simplify the
wording of several provisions relating to
protection and advocacy agencies. .We
are then proposing the following
definitions of terms used in the
proposed regulations in § 1366.21(c)(1)
and (3). (§ 142(a)(2)(B)) and
(§ 142(a)(2)(I)): "full investigations"
means the access to clients. public and
private facilities and entities and their
staff, and the records regarding the
operation of the institution that is
necessary for a reasonable person to
make an informed decIsion about
whether the alleged or suspected abuse
is taking place or has taken place;
"probable cause" means a reasonable
ground for belief that an individual or
group of individuals with
developmental disabilities may now be
subject to or bave been subject to abuse
or neglect; and "record of an individual
with a developmental disability"
includes reports prepared or received by
any staff of a facility rendering care or
treatment, or reports prepared by an
agency or staff person charged with
investigating reports of incidents of
abuse or neglect. injury or death
occurring at such facility that describes
incidents of abuse, neglect, injury, Or
death occurring at such facility and the
steps taken to investigate such
incidents, and discharge planning
records.

For reasons of consistency, we are
proposing to revise the heading of
§ 1366.20 to read, Designated State
Protection and Advocacy System rather
than Designated State Protection and
Advocacy Office.

We are proposing a change in
§ 1386,20(a) to include the proposed
term "designatmg official" as defined in
§ 1366.19.

We also are proposing to revise
§ 1386.20(d) to address the procedure to
be followed in order for a State to
designate 8 new agency to administer
and operate the Protection and
Advocacy system pursuant to section
142(a)(4) of the Act, (4? U.S.C.
6042(a)(4)). Stete Protection and
Advocacy agencies are responsible for
administering and operating State
advocacy systems. These systems must
be independent of State public and
private service systems. provide
information and referral. and have the

.authority to pursue legal. administrative
and other appropriate remedies to
ensure the protection of the rights of
individuals with developmental
disabilities and individuals with mental

)
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illness. (See sections 102(2). 103 and
105 of the Protection and Advocacy for
Mentally III Individuals Act of 1986, as

"\ amended (42 U.S.c. 10802(2), 10803
) and 10805). "The tenn 'eligible system'

means the system established in a State
to protect and advocate the rights of
persons with developmental disabilities
under part C of the Developmental
Di..,bilities Assistance and Bill of Rights
Act. " Therefore. the Protection and
Advocacy System provides services to
both individuals with developmental
disabilities and to individuals with
mental illness. The purpose of these
proposed requirements is to ensure that
a Protection and Advocacy System is
only redesIgnated to a new agency for
reasons,which constitute good cause.
The action lIiving rise to good cause
should be ola substantial nature.

Redeslgnation for good cause may
include. but is notlimlted to,
eliminating longstanding or pervasive
Inefficiency. However, merely technical
or minor shortcomings will not support
such a finding. Further, in order to
qualify as good cause, the allegation
must be made in good faith. which
means that it was not made for the
purpose of frustrating the
accomplishment of the goals of the Act.
these regulations. the Protection and
Advocacy for Mentally III Individuals
ACt (42 U.S.C.' 10801 et seq.). the
Protection and Advocacy of Individual
Rights Program (29 U.S.C. 794(e), the
Technology-Related Assistance for
Individuals With Disabilities Act of
1\l88, as amended (29 U.S.C. 2212(e)),
and any other Federal advocacy
program that Is administered by the
State Protection and Advocacy System.
The Administration on Developmental
Disabilities encourages Governors and
Protection and Advocacy agencies to
consult with one another and seek
resolution before Involving the public.
In § 1386.20(d)(1). we are proposing to
provide current Protection and
Advocacy agencies and the public a
period of no less than 45 days
concurrently to respond to notices given
ofthe intention to redesignate the
Protecllon and Advocacy agency. In
developing the regulations we are
proposing timeframes for notices which
are conSidered timely and are similar to
those used in other activities required
by Federal regulations. We are also
proposing to revise the requirements for
contents of the public notice provided
for in paragraph (d)(2) by requiring that
it include the follOWing new o. revised
~quirements:

(1) The Federal requirements for the
Protection and Advocacy System for
individuals with developmental
disabilities (section 142 of the Act); and.

where applicable, the requirements of
the Protection and Advocacy for
Individuals with Mental Illness Act of
1986. as amended (42 U.S.C. 10805 and
10821); the Protection and Advocacy of
Individual Rights Program (29 U.S.C.
794(e) and the Client Assistance
Program (29 U.S.C. 732). of the
Rehabilitetion Nct of 1973. as amended;
the Technology-Related Assistance for
Individuals With Disabilities Act of
1988. as amended by Pub.t. 103-218
(Protection and Advocacy contracts and
grants); or any other Federal advocacy
program that is administered by the
State Protection and Advocacy System;

(2) The goals and fUnction of the
State's Protection and Advocacy S'lstem
including the current Statement 0
Objectives and Priorities;

(3) The name and address of the
agency currently designated to
administer and operate the Protection
and Advocacy Systom; and an
indication of whether the agency also
operates other Federal advocacy
programs;

(4) A description of the current
Protection and Adv<JC8CY agency and
the system it administers and operates
including, as applicable, descriptions of
oth~ Federal advocacy programs it
operatesj

(5) A clear and detailed explanation of
the good cause for the proposed
rttdesignation;

(6) A statement suggesting that
interested persons may wish to write the
current State Protection and Advocacy
agency to obtain a copy of its response
to the notice initiating the
redesignation. Cupies shall be provided
in accessible formats to individuals -.vith
disabilities upon request;

(7) The name of the new agency
proposed to administer and operate the
Protection and Advocacy System under
the Developmental Disabilities program.
This agency will be eligible to
administer other Federal advocacy
programs;

(8) A description of the system which
the new agency would administer and
operate. includIng a description of all
other Federal advocacy programs the
agency would operate; and

(9) The timetable for assumption of
operations by the new agency and the
estimated costs of any transfer and start
up operations.

We are proposing that the public
notice must include information on the
requirements for all other Federal
Protection and Advocacy Programs
which are currently administered by the
P&A agency and are subject to
redesignlltion as well as the Protection
and Advocacy System for individuals
with developmental disabilities. The

rationale for this requirement is that a
redesignation of the Protection and
Advocacy agency for individuals with
developmental disabilities under
section 142 of the Act also has an
impact on other Federal Protection and
Advocacy Programs. Federal legislation
!'lakes the State's designated Protection
and Advocacy agency for individuals
with developmental disabilities eligible
to receive funding for operating the
other Federal advocacy programs listed
above. Redesignation of the
Developmental Disabilities agency may
result in the redesignation of the other
programs. Therefore. the regulation
seeks to insure that iDdividuals with
other disabillties, their families and
representatives have an opportunity to
make infonned comments on the
proposed redesignation. The other new
requirements for the notice are being
included so that members of the public
can become fully infonned about the
reasons for and consaquences of the
redesignation.

In paregraph (d)(3) we are requiring
that copies of the notice of proposed
redesignation must be made generalll£.
available to individuals with
'developmental disabilities and
individuals with mental illness who live
in residential institutions through
posting or some other means. The need
for notice is to ensure that individuals
who reside in institutional settings also
are infonned of the reasons for and the
consequences of the proposed
redesignation. The notice could be
accomplished by mailing a copy of the
original notice to such facilities and
requesting that it be made available to
residents through posting. This notice
also could be sent to other advocacy
groups for individuals with disabilities
in the State. This new requirement is
based on the intimate connection
between the Protection and Advocacy
program serving individuals with
developmental disabilities and the
Protection and Advocacy program
serving individuals with mental illness.
Also. we are proposing in paragraph
(d)(3) that the public notice.must be in
a format accessible to individuals with
developmental disabilities or their
representatives. e.g.. tape. diskette
(section 142(a)(4)(8) of the Act).

In paragraph (d)(4). we are proposing
that after the expiration of the 45-day
public comment period required by
paragraph (d)(I). the designating official
must conduct a public hearing on the
redjlsignation proposal. After
consideration of an public and agency
comments, the designating official must
give notice of the final decision to the
currently designated agency and the
public through the same means used
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under.paragraph (d)(3). !fthe notice to
the currently designated agency states
that the redesignation will take place, it
must also inform the agency of its right
to appeal this decision to the Assistant
Secretary, Administration for Children
and Families. The redesignation shall
not he effective until 10 working days
after notifyin3 the current Protection
and Advocacy agency or. if the agency
appeals. until the Assistant Secretary
has considered the appeal.

We are proposing new requirements
in § 1386.20(e) to address the
procedures by which a Protection and
Advocacy agency which has been
redesignated may appeal the
designation to the Assistant Secretary.
The Assistant Secretary will consult
with administrators of Federal advocacy
programs that will be directly affected
by the proposed redesignation in
making a final decision on the appeal,
including the Center for Mental Health
Services, the Rehabilitation Services
Administration, the National Institute
on Disability and Research. and any
other Federal agencies which administer
advocacy programs that will be directly
affected by the proposed redesignation.

The AdministratIOn on
Developmental Disabilities is
particularly. interested in receiving
comments on this area.

In § 1386.21(a) we are proposing to
.update the reference from the Basic
Support Program to the State
Developmental Disabilities Council. In
paragraphs (b) (1) and (2) we are
proposing to revise the regulations to
incorporate the prohibition of
compelled disclosure of information in
client records pursuant to section 142(j)
of the Act, as amended (1994
Amendments). This includes a reference
to Federal law in the final sentence of
paragraph (b)(1) that is consistent with

. the intent of the existing regulation.
whicb is to allow parents or legal
guardians accesS to a client's record
except when such access is legally
prohibited.

We are proposing regulations in a new
paragraph (c)(l) to indicate that the
Protection and Advocacy System must
have access to records of an individual
with a developmental disability as
provided by section 142(a)(2);.) of the
Act and the authority necessary to
conduct full investigations of abuse and
neglect on the Protection and Advocacy
System's determination of probable
cause or if the incidents are reported to
the System as provided by section
142(a)(2)(B).

Questions have arisen over whether
P&As are reqUired to have authority to
obtain records of individuals who are no
longer living. The required authority for

access to records of persons with
developmental disabilities is described
in section 142(a)(2)(I). This provision
includes a requirement for authority to
access records of persons who. by
reason of mental or physical condition.
are unahle to authorize the System's
access to such records. and afB without
a legal guardian or conservator, or for
whom the legal representative is the
State; and ahout whom the System has
had a report of abuse or neglect or as the
result of monitoring or other activities
has probable cause to believe such
individual has been subject to abuse or
neglect. Section 142(f) defines "record"
to include reports of deaths occurring in
a facility prepared by an agency or staff
person charged with investigating the
event. Based on these provisions. ADD
is proposing to reference. in paragraph
(c)(1) the P&A's authority to access
records of persons with developmental
disebilities who are no longer living.

ADD understands that P&As
undertake investigations of incidents of
abuse and neglect based on media
reports. general investigations.
inspection reports or other credible
information regarding ahuse and
neglect. P&As also may use information
gained through telephone calls or
informal complaints by residents. staff.
relatives or friends. The proposed
regulations are intended to confirm the
authority of P&As to rely on such
information as grounds for
investigations of incidents of abuse and
neglect either because they are reports
of incidents. or because they constitute
"probable cause." Some facilities have
claimed that P&As must make
individual-specific findings of probable
cause before they may investigate. The
definition of probable cause includes
"the reported existence of conditions or
problems that are usually associated
with abuse and neglect,"

In peragraph (c)(2) we are proposing
Protection and Advocacy Systems must
have trained staff to conduct full
investigations of suspected instances of
abuse and neglect or if the incidents are
reported to the System. In paragraph
(c)(3) we are proposing to require that
Protection ana Advocacy Systems have
authority to have access at reasonable
times and locations to residents of any
private or public facility that is
providing services. support. and other
assistance to such residents. This
requirement is based on section
142(a)(2llH) of the statute. In addition.
the proposed paragraph (c)(3) requires
that Protection and Advocacy Systems
have authority to access at reasonable
times and locations staff of private or
public facilities when investigating
incidents of abuse and neglect. This

requirement is based upon section
142(a)(2)(B). ADD views the authority
for access to staff of facilities as a
necessary part of the authority to
investigate incidents of abuse and
neglect.

Also. the Administration on
Developmental Disabilities wants to
address the concerns raised by P&As
that their authority continues to be
challenged in the areas of access to
records and determining probable cause
tied to abuse and neglect cases. The
statutory definition of "record," which
appears at section 142(f) and is
reiterated in the proposed § 1386.19.
encompasses the records a facility
would have on an individual with a
developmental disability. and reports
which were prepared by investigators in
connection with incidents of ahuse or
neglect. We believe this definition must
be interpreted liberally in order to
ensure proper exercise of the authority
to investigate incidents of abuse and
neglect which P&As mast have under
section 142(a)(2)(B). ADD also believes
that it is critical to this investigative
function that Systems be given accesS to
records promptly. Undue delay can
prevent a System from intervening to
prevent further abuse or neglect.

The Act and the proposed regulations
refer to the authority of P&As to
determine probable cause in connection
with investigation of incidents of abuse
and neglect. The Agency is concerned
that in the exercise of their required
authority under section 142(a)(2)(8) to
investigate incidents based on probable
cause that P&As not be unduly
hampered. The Act does not require a
judicial or other third party
determination of whether probable
cause exists. In the ordinary situation. a
belief by P&A staff that an individual
may be subject to or has been subject to
abuse or neglect should be sufficient to
establish probable cause. In order to
clarify the meaning of probable cause.
we have proposed a definition in
§ 1396.19.

In paragraph (c)(4), we are proposing
that the Protection and Advocacy
Systems must be authorized to keep
confidential the names and identity of
individuals who furnish infonnation
that forms the basis for a determination
that probable cause exists. We believe
that disclosure of this information
would compromise the effectiveness
and integrity of the investigation and
could expose sources and already
vulnerable clients to retaliation.
Moreover, such disclosure would likely
provide a disincentive to other potential
informants to come forward in the
future.

)
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The Administr.tion on
Developmental Disabilities recognizes
that the requirement in the proposed
regulation for access to private
institutions m.y be problem.tic,
especially rel.ting to existing St.te l.w
and rights of access to records and
privacy issues. Therefore, we are
particularly interested in receiving
comments on the possible imp.ct of
these provisions on Protection .nd
Advocacy Systems, St.te Governments
and priv.te institution,. '.

A new paragraph (d) is being .dded
which .ddresses the issue of a
Protection and Advocacy System
restricting the use of .ppropri.te
remedies .on behalf of individu.ls with
development.1 disebilitles through
litigation or legalaetlon pursu.nt to
section 142(.)(2)(A)(i) .nd (h)(l) of the
Act (1994 Amendments). We .re adding
a new paragraph (e) to .ddress seetlon
142(a)(2)[J) of the Act regarding hiring
freezes, reductions in force, or
prohibitions on st.ff travel. For
paragraph (0 we are proposing th.t •
Protection and Advocacy System m.y
exercise their .uthority under St.te l.w
where the .uthority exceeds the

,; authority required by the .
.,~- ,"., Developmental Disabilities Act.
.""'.:,... . However, the Protection and Advoc.cy

m.'.('\,; .•il.·... System must have at least the .uthority
'k' .;.:;t:c required under the Act, and m.y h.ve
.'1;:' ')" •.:,.·.·.;.ddition.i.uthority granted by the
.,\ .," St.te
~;. "".".,,::;;l;",; - '. • be' dd dii" ..,,,,: .•, Sachon 1386.22 IS mg. e to
i:~ .;,·;iI;; Oil establish. new section for the
~i::.":)';; ::;1 Protection and Advocacy Systems
,iLlY'" reg.rding Public Notice of Federal

Onsite Review pursu.nt to section
142(kJ of the 1994 Amendments. Prior
to .ny Feder.l review of the St.te
program, • 30 d.y notice .nd .n
opportunity for public comment must
be provided. As this .ctivity is an on
going administrative function. such
notice will not be given through the
Federal Register.

in § 1366,23, Periodic reports:
Protection .nd Advocacy System, we
are proposing to revise the title from
"system" to "agency". Also, we are
deleting the currentlangu.ge contained
in p.ragr.ph (.) regarding .ssur.nces of
compliance .s such records .re on file.
Paragr.ph (a) now proposes regul.tions
reg.rding the submission of the
Protection and Advocacy annu.l report.
We .re proposing that the report
submilled by the Protection and
Advocacy .gency be submitted by
J.nu.ry 1 of each ye.r in • format
design.ted by the .Secretary to ensure
uniform reporting-on the activities and
accomplishments carried out under the
system during the previous ye.r for the
Report to Congress, An Inform.tion

Collection Request for Reinst.tement
will be submitted to OMB. in
§ 1386.23(bJ editori.l changes.re being
proposed regarding the fin.ncial report
to incorpor.te 8 reference to the
Administration for Children and
Families rather th.n the Office of
Human Development Services. This
Information Collection is an approved
OMB document. We are proposing to
include new requirements in p.r.gr.phs
(c) and (d) to address the annu.l
statementof objectives .nd priorities of
the Protection .nd Advocacy system
pursuant to section 142(a)(2)(C) ofthe
Act (42 U.S,C. 6042(.)(2)(C)) and saction
107(b) of the Act (42 U.S,C. 6006(b)),
ADD will be submitting .n inform.tion
Collection Request to OMB. ADD is
particularly interested in receiving
comments on the public review and
comment process for this report because
we want to make sure that indivldu.ls
with developmental disabilities and
their families infiuence the
development end .re .ware of the
Protection and AdvOCl1cy priorities so
they know what they canexpect from
the Protection and Advocacy System.

in § 1386.24 Non-allow.ble costs for
the Protection .nd Advocacy System,
we .re revising paragraph (.J to repl.ce
"persons" with developmental
dis.bilities to "individuals" with
development.l disabilities in (a)(l) .nd
renumbering current paragraph (b) as
(a)(2). We are proposing. new
paragraph (b) on .\Iomeys fees being
considered as program income and as
such, must be used to furiher the
objectives of the progr.m pursuant to
section 142(hj(2) of the Act (1990 and
1994 Amendments).

The Administration on
Developmental Dis.bilities encourages a
Protection .nd Advocacy System to use
program stand.rds for self-evalu.tions
•nd peer consultations to identify the
need for technical assist.nce or other
qu.lity enh.ncementintervention.
Perform.nce stend.rds include all
.pplicable st.tutory .nd regul.tory
requirements as well .s stand.rds of
qu.lity develored in coll.bor.tion with
a comml\lee 0 represent.tives of State
Protection and Advocacy Systems,

In part 1386, subp.rt C will read__
St.te Plan for Assisting in the
Development of a Comprehensive
System of Services and Supports for
Individuals with Developmental
Disabilities. We are proposing to revise
the title to more .ccurately reflect how
the provision of service related activities
and supports are tied to the $t.te Pl.n
(t994 Amendments).

In § 1386.30, State plen requirements,
we are proposing to revi,se and include
new regulatory I.nguage to clarify the

respective roles and responsiblllties of
the St.te Developmental Disablllties
Council .nd the Designated St.te
Agency, Pursuent to se,ction 124(c)(3) of
the Act (42 U.S.C. 6024(c)(3)), we.re
proposing l.nguage in § 1386.30(.) to
require that the development .nd
submission of the State plan is the
responsibility of the St.te
Development.l Disabilities Council.nd
th.\ the State Developmental
Disabilities Council will consult with
the Design.ted Siate Agency before
submitting the St.te pl.n to ensure th.t
the St.te plan is not in conflict with
.pplic.ble St.te laws, Paragraph (.) also
indicetes that the design.ted State
.gency shall provide .ssUrllnces and
support services to the Co\lncil pursuant
to section 124(d)(3)(A) (42 U,S.C.
6024(c)(3)) of the Act:

We .re proposing to revise paragr.ph
(c)(l) to delete the langu.ge
'~administr8tionof the pl.n" and
indicate th.tthe St.te plan must.
identify the program unit(s) within the
Designated St.te Agency responsible for
providing assurances and fisc.l and
other support services. We,are then

r.
roposing in p.ragraph (c)(3) to include

anguage that the St.te Pl.n must
.ddress how the Developmental
Disabilities network in the St.te(i.e..

. Developmental Disabilities Councils:
Protection and Advocacy System .nd
University Affili.ted Program(sn is
working with the disabilities
comm\1Uity to bring about bro.d
systems change 10 benefit individuals
with developmental disabilities, and,
where .pplic.ble, the w.ys in which
individu.ls with other disabilities m.y
benefit as well. The current State Pi.n
guideline has OMB approv.l. ADD will
pi-epare an Information Collection
Request to OMB based on the new
requirements of the 1994 Amendments.
We are pr0r.0sing to include new
regul.tory angiJage in § 1386.30(e) to
address section 124(c)(4)(A)
Demonstration of New Appro.ches
(1994 Amendments). The State Pl.n
may provide for funding of projects to
demonstrate new approaches to enhance
the independence, productivity; and
integration and inclusion into the
community of individuels with
developmental disabilities. Such

. projects are not to exceed three years in
duration and may include assistance in
developing strategies for sacuring funds
for continuation of the project from
sources other than funds received under
the Act. This requirement is based on
our experien~e' iri admihistering the
Developmental Dlsablllties Program. We
are then proposing to rename current
paragraphs (e) to (0 in § 1386.30. We are
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removing Ihe regulation on individual
habilitation plan pursuant to the 1994
Amendments and moving human rights
(current (e)(3) to the new (0(2)). We are
proposing a new paragraph (3) to
address the accessibility of buildings
used in connection with activities
assisted under the Plan to ensure that
individuals with disabilities are able to
participate in the work of the Council.
en § 1386.30(0(4) we are proposing new
language to address the responsibility of
the. State Developmental Disabilities
Council regarding budgeting, staff hiring
and .upervision and staff assignment
pursuant to section 124(c) (8), (9), and
(10)) of the Act (42 U.S.C. 6024(c) (8),
(9), and (10)). Of particular note, we are
clarifying that the Intended meaning of
the phrase In the statute, "consistent
with state law" means that the hiring of
State Developmental Disabilities
Council staff must be done in
accordance with State personnel
policies and procedures, except that a
State .hall not apply hiring freezes,
reduction in force, prohibitions on .taff
travel, or other policies, to the extent
that such policies would impact staff or
functions funded with Federal funds
and WOUld.prevent the Council from
carrying out its functions under the Act.

en § 1386.31, Plan submittal and
approval, we are proposing to alid a new
paragraph (a) in response to section
122(d)(1) of the Act (1994 Amendments)
on a publiC' review and comment
process on the State Plan. We
.ubsequently renumbered the current
paragraphs and revfsed paragraph (b) to
reference a "final State Plan" or
"amendment(s)" to incorporate the
public comment process.

en § 1386.32, Periodic Reports: Basic
State grants, we are proposing to revise
the Utle to 1'BIld § 1386.32 Periodic
reports: Federal assistance to State
Developmental Disabilities Councils
(1994 Amendments). en !i'1386.32(a) an
editorial change is being made to
reference the Administration for
Children and Families. ADD will submit
an Information Collection Reinstatement
Relluest to OMB for this requirement. en
§ 1386.32(b) we are proposing to revise
the l'Ill!ulalory language to reference the
Annu., t'rogram Performance Report
(annual report requirements pursuant to
section 107(a) of the Act (42 U.S.C.
6006(a)), thus requiring a format
de.ignated by the Secretary. Use of a
uniform format wili facilitate Council
reporting, ADD data collection and
analy.i., and preparation of the
Secretary'. Annual Report to Congre.s.
ADD wili prepare an Information
Collection Rein.tatement Reque.t to
OMB for this requirement.

en § 1386.33. Protection of employee's
intere.t., we are revi.ing paragraph (a)
to update the .tatutory references to
•ection 122(c)(5)(K) of the Act (1994
Amendment.) and to replace the phra.e
"alternative community living
arrangements" to "community living
activities." en a new § 1386.34, entitled
"Designated State Agency", we propo.e
regulations in response to section
124(d)(2)(D) of the Act (1994
Amendment.) on the rede.ignation of
the De.iguated State Agency and the
right to appeal by non-State agency
members of the State Developmental
Disabilities Council to the A••i.tant
Secretary. (The Secretary has delegated
the authority to hear .uch appeal. to the
A.si.tant Secretary for Children and
Families.) We are proposing an editorial
change to the heading of § 1386.35 to
read, "Allowable and non-allowable
cost. for Federal as.istance to State
Developmental Di.abililies Council."
and an editorial change to paragraph
(b)(1) to change the word "person." to
..individual.... We are then propo.ing to
add a new paragraph (d) to clarify
implementation of the non-Federal
share requirements. We are also
proposing an editorial change to the
heading of § 1386.36 to read, "Final
disapproval of the State plan or plan
amendments" and in paragraph (e) an
editorial change i. being propo.ed to
incorporate the reference to the
Assi.tant Secretary for Children and
Families rather than the Assi.tant
Secretary for Human Development
Service•. Finally, we are propo.ing a
new § 1386.37, Public Notice of Federal
On.ite Review for the State
Developmental Di.abilitie. Col1ncil•.

·Thi. requirement complement.
§ 1386.22, Public Notice of Federal
On.ite Review for the Protection and
Advocacy System•. ADD wants to
en.ure that individuals with
developmental dlsabilitie. are aware
and have an opportunity to comment on
the action. of the Council. Prior to a
Federal review of the State program a 30
day notice and an opportunity for
public comment mu.t be provided. As
this activity i. an on-going
·admlnl.trative function, the ftOtice is
noi being given through the Federal
Regi.ter.

The Administration on
Developmental Di.abilitie. encourage.
State Developmental Disabilitie.
Councils to use program standards in
self·evaluations and peer consultations
to identify the need for technical
assistance or other quality enhancement
intervention. Performance standards
include all applicable .tatutory and
regulatory requirements as well as

standard. of quality developed in
collaboration with a committee of
representative. of State Developmental
Disabilitie. Council•.

en part 1386, .ubpart D-Practice and
Procedure for Hearing. Pertaining to
State.' Conformity and Compliance with
Developmental Disabilities State Plans.
Report. and Federal Requirement•. we
are propo.ing an editorial change in
§ 1386.80 Definition., to Incorporate the
referenee to the Admini.tration for
Children and Familie. rather than the
Office of Human Development Services;
clarify that the term "Pre.lding officer"
means anyone designated by the
Assi.tant Secretary to conduct any
hearing held under this .ubpart; and
include a definition of the term
"payment or allotment" for subpart D.
The term "payment or allotment" i.
being introduced into the regulation. in
order to en.ure uniformity in the
terminology used in subpart D to refer
to assi.tance provided to State. under
Part B or C of the Act. en § 1386.85,
Filing and service of papers, In
paragraph (a) the phrase "HOS Hearing
Clerk" i. being replaced with
"designated individual" to incorporate
Admini.tration for Children and
Familie. procedures. A. part of the
notice of hearing, the Assi.tant
Secretary will designate an individual t
receive all papers filed in connection
with a proceeding under subpart D.

en § 1386.90, Notice of Maring or
opportunity for hearing, we are making
editorial change. which include: the full
referenee to the State Developmental
Dlsabilitie. Council; changing the
Protection and Advocacy Office to the
Protection and Advocacy System; and
reference the designated official rather
than official for the Protection and
Advocacy Sy.tem. en § 1386.92, Place.
we are including language on
aceessibllity regarding the place of the
hearing. en § 1386.93, Issue. at hearing.
we are making an editorial change to
paragraph (c)(2)(i) by deleting the (I).
Also, the reference to "the report of the
description of the State protection and
advocacy .y.tem" in paraJ!raphs (c)(2)
anet (d) are being deleted becau.e the
Act no longer requires .uch a report. In
paragraph (c)(2), we are .ub.tituting
reference. to ..the activities of the
State'. protection and advocacy sy.tem"
and providing that a ..document
explaining change. in the actlvitie. of
the State's Protection and Advocacy
System on which the Slate and the
A••i.tant Secrelary have .ettled mu.t be
sent to the partie.... en paragraph (d), .'
are clarifying the reference to the Stat
plan under part B of the Act and adding
a reference to the activities of the State's
Protection and Advocacy Sy.tem.

)

)
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In § 1386.94, Request to participate in'
hearing, the following changes are being
proposed in paragraphs (a), (b)(2) and
(c)(1). The full reference of the State
Developmental Disabilities Council is
being included along with updating the
language to reference the Protection and
Advocacy program as a "System" rather
than an "Office."The wording "HDS
Hearing Clerk" is hP.ing replaced with
"designated individual." We are
proposing editorial changes in
§ 1386.101, Authority of presiding
officer, in paragraphs (a)(11) and (c).
Also, we are updating the references in
§ 1386.111 Decisions following hearing,
paragraphs (c) and (d) and § 1386.112
Effective date of decision by the
Assistant Secretary, paragraphs (a) and
(b) to reflect amendments to the Act and
to make other editorial changes. The
references to "report for the State
Protection and Advocacy system" are
being deleted beceuse the Act no longer
requires such a report. In its piece we
are substituting references to "the
activities of the State's Protection and
Advocacy System" in §§ 1386.111(c)(1)
and 1386.112(b). The terms "Federal
financial participation," "the State's
total allotment," "further payments,"
'ipaymerits, It Hallotment" and "Federal
funds" in § 1386.111(c) and § 1386.112
(a) and (b) are being replacad by the
term "payment or allotment" which will
be defined in the proposed revision of
§ 1386.80. In § 13~6.111(c)(1), we are
changing the reference to "sections 122,
127 and 142" to "sections 122, 127 or
142." This change is necessary because
the provision applies to heerings held
under any of the three provisions and
not only to hearings held under all three
provisions. In § 1386.111(c)(2), we are
substituting a reference to section 127
for the current reference to section 135.
which has been removed from the Act..
We ato also substituting 8 reference to
section 129 for the current reference in
§ 1386.111(d) to section 138.

In § 1386.112(a), we are substituting e
reference to section 122 for the reference
to section 135, which has been removed
from the Act. Section 122 is the correct
reference because the provision covers
hearings relating to the conformity of
State plans with Federal requirements.
In § 1386.112(b), we are substituting
references to sections 127 and 142 for
the current references to sections 113
and 133, which have been removed
from the Act. Section 127 is the correct
reference because the provision covers
hearings relating to theState's
compliance with the requirements of the
State ·plan.

PART 1387-PROJECTS OF
NATIONAL SIGNIFICANCE

We are proposing to revise regulatory
language in Part 1387-Projects of
National Significance, § 1387.1, General
requirements. In paragraph (a), we
propose to change the phrase "the
developmentr.lly disabled," to
"individuals with developmental
disabilities" as in~'cated in the 1994
Amendments. Regarding the
announcement on proposed priorities.
paragraph (b) requires a statutory update
(1994 Amendments). In paragraph (d),
we are proposing language to more
clearly define the type of project ADD
would consider for funding with this
limited amount of discretionary money.
We are proposing that Projects of
National Significance, other than
technical assistance and data collection,
must be exemplary and innovative
models and have potential for
replication at the local level as well as
nationally, or otherwise meet the goals
of Part E of the Act.

PART 1388-UNIVERSITY AFFILIATED
PROGRAMS

We are proposing to revise regulatory
language In Part 1388-The University
Affiliated Programs by updating the
standards (section 153(b) olthe Act
1994 Amendments). The current
standards for UAPs were published in
the Federal Register on November 20,
1987. As stated in the Conference
Report on S. 1284, the description of the
purpose and scope of UAPs has been
revised to incorporate updated concepts
about these university-based programs.
"The description of UAPs recognizes
the fact that UAPs are located in, or
affiliated with universities, and, as such,
provide an important foundation for
higher education's response to the needs
of individuals with developmental
disabilities and their families. UAPs
contribute to and reflect the overall
mission of their host universities, and
seek to ensure that the activities,
resources, and expertise of the
university are responsive to individuals
with developmental disabilities and
their families. advocacy organizations,
and service systems and providers. to

Therefore, ADD is proposing to revise
the standards to reflect this new
ciescription of UAPs (section 151 of the
Act-Purpose snd Scope of Activities,
1994 Amendments). The standards will
continue to "reflect the special needs of
all individuals with developmental
disabilities who are of various ages" as
required in section 153(b).

The proposed program criteria are the
basic requirements that a VAP must

meet if it is to receive a grant under this
program. They relate to, (1) The mission
of the UAP; (2) the governance and
administration of the program; (3)
preparation of personnel: (4) services
and supports regarding community
training and technical assistance (direct
services-optional): and (5)
dissemination of information and
research findings. For each area, there is
an introductory statement found at
paragraph (a) and the program criteria
begin with paragraph (b). Compliance
with the program criteria is a
prerequisite for the minimum funding
level of a univenity affiliated program.
However, compliance with the program
criteria does not, by itself, constitute an
assurance of funding. The
Administration on Developmental
Disabilities Is particularly interested in
receiving comments on the proposed
program criteria.

Also, the Administration on
Developmental Disabilities will be
issuing draft Guidelines, at a later date.
to provide examples of Indicators of
COIlformance with the Program Criteria.
These indicators would illustrate the
types of measures which could be used
to demonstrate that the program criteria
have been achieved. The Administration
on Developmental Disabilities plans to
use the indicators of conformance as a
technicalassistance/partnership model
with University Affiliated Programs to
further program outcomes.

We are proposing to revise § 1388.1
Definitions, to indicate what is now
meant by "program criteria" and are
deleting the definitions for "qualitative
criteria" and "measurements of program
outcome". In addition, we are defining
other terms as used in pan 1388. For
example, "accessible", "capacity .
building" and "collahoration". Section
1388.2 Program criteria-purpose
remains unchanged. We are deleting all
the current regulatory language of
§ 1388.3 Program criteria
administration, § 1388.5 Program
criteria-training, § 1388.6 Program
criteria-technical assistance, and
§ 1388.7 Program criteria-information
dissemination. Of particular note.
regarding the dissemination of
information, we are proposing that
materials disseminated by the UAP
must be available in formats accessible
to individuals with a wide range of
disabilities, e.g.. audiotape and
computer disk. We are proposing
changes to the current regulations found
in § 1388.4 Program criteria-services.
Section 1388.6 Program criteria
services and supports, paragraph (c),
will now cover Direct Services. These
regulations are optional because the
requirement that UAP's provide direct
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services is now optionai pursuant to
section 151 of the Act (1994
Amendments). As the 1994
Amendments deieted the authority for
Satellite Centers, § 1388.8 Use of
program criteria for Satellite Centers is
being deleted and reserved. Finally. we
are revising the current regulations,
§ 1388.9 Peer Review to incorporata
changes from the 1994 Amendments
(section 153(£)(2)). Paragraph (a)
describes the purpose of the peer
review. The reference to Satellite
Centers has been deleted and the
provision of including on-site visits or
inspection as necessary has been
Included. Paragraph (b) has been revised
to simply state that applications for
funding opportunities under part 0,
Section 152 of the Act, must be
evaluated through the peer review
process. In paragraph (c), language is
being revised regarding the composition
of the panel which is to be composed of
non-Federal individuals wbo, by
experience and trsining, are highly
qualified to assess the comparative
quality of applications for assistance.

Impact Analysis

Executive Order 12866

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles. An assessment
of the costs and benefits of available
regulatory alternatives (including not
regulating) demonstrated that the
approach ta~ .. in the regulation is the
most cost·effective and least

burdensome while still achieving the
regulatory objectives.

The NPRM proposes to amend current
regulation to implement changes made
by the Developmental Disabilities
Assistance and Bill of Rights Act
Amendments of 1990 (Pub. L. 101-496
and by the 1994 Amendments (Pub. L.
103-230). The regulations propose to
provide guidance on redesignation of
the Protection and Advocacy System
and the appeal process; include
regulations on the Protection and
Advocacy annual statement of
objectives; address State Developmental
Disabilities Council responsibilities and
those of the Designated State Agency;
set new program standards for the
University Affiliated Program; and make
other clarifying, technical, and
conforming changes.

We estimate that these regulations
will not result in additional costs to the
Federal government, the States,
universities and any other organizations
to which they may apply.

Regulatory Flexibility Act of 1980
Consistent with the Regulatory

Flexibility Act (5 U.S.C. Ch.8), we try to
anticipate and reduce the impact of
rules and paperwork requirements on
smallbusinesses. For each rule with a
"significant economic impact on a
substantial number of smail entities",
we prepare an analysis describing the
rule's impact on smail entities. The
primary impact of these regulations is
on the States, which are not "small
entities" within the meaning of the Act.
However, they will affect small private
institutions providing services to
individuais with developmental
disabilities. This impact will be

minimal in that the institutions will
.;mply be subject to review at no cost
when a complaint is made against them.
For these reasons, the Secretary certifies
that these ruies will not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980, Pub.L. 96-511, all Departments
are required to submit to the Office of
Management and Budget (OMB) for
review and approval any reporting or
recordkeeping requirement contained in
a proposed or final rule.

This proposed rule contains a new
information collection requirement at
§ 1386.23(c}. an annual statement of
objectives and priorities of the
Protection and Advocacy system
pursuant to section 142(a)(2)(C) of the
Act (42 U.S.c. 6042(a)(2)(C)}. As
required, ADD will submit this new
information collection requirement to
OMB for review. The other sections
(listed below) which are being amended
in this proposed rule contain
information collection requirements.
some are already approved by OMB,
while others will require reinstatement
to OMB due to requirements from the
1994 Amendments. Organizations and
individuals desiring to submit
comments on the new infonnation
collection requirement should direct
them to the agency off>ciai designated
for this purpose whose name appears in
this preamble, and to the Office of
Information and Regulatory Affairs.
OMB, New Executive Office Building
(Room 3002), Washington, DC 20503.
ATTN: Desk Officer for HHS/ACF.

)

REPORTING AND RECORDKEEPING REQUIREMENTS IN PART 1386 OF THE NPRM

sec. No. J""",Cl

1386.23(a).. Existing (OMB approval expired, re-approval to be requested) ..
1386.23(b).. Existing .
1386.23(c).. New .
1386.3O(c).. Existing .
1386.32(a).. Existing (OMB approval expired, re-approval to be requested) ..
1386.32(b).. Existing (OMB approval expired, re-approval to be requested) .

Annual Annual bur-OMBNo. number of den "oursrespondents

Il98O-{)160 56 2.240
0348-0039 56 112

N1A 56 2.800
1l98O-{)162 56 5.800
09ll()-q.!12 672 2.912
0960-0172 55 4.400

There will be no specified format for
the submittal ofthe State plan "nd
assurances required in § 1386.30. States
may select any format they wish as long
as they meet the requirements in the Act
and these regulations.

Recordkeeping and Reporting
requirements for Part 1387 and part
1388 will be satisfied with the
submission of an acceptable grant
application. The discretionary

programs, Projects of National
Significance (part 1387) and University
Affiliated Programs (part 1388) use the
OMB approved Standard Form 424
series. Application for Federal
As~;~tance and Budget Information.

List of Subjects

45 CFR Part 1385

Disabled, Grant programs/education.
Grant programs/social programs,
Reporting and recordkeeping
requirements.

45 CFR Part 1386

Disabled. Administrative practice and
procedure. Grant programs/education,
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ACF means the Administration for
Children and Families within the

3. Section 1385.3 is amended by
revising the definitions of ADD and
Commissioner and adding
alphabetically a definition for ACF. and
Protection and Advocacy System. to
read as follows:

§ 1385.3 Dellnltlons.

1. The authority citation for part 1385
continues to read as follows:

Authority: 42 U.S.C. 6000 et seq.

2. Section 1385.1 is amended by
revising paragraphs (a) and (h) and
republishing the introductory text to
read as follows:

§ 1385.1 General.

Except as specified in § 1385.4. the
requirements in this part are applicable
to the following programs and projects:

(a) Federal Assistance to State
Developmental Disabilities Councils;

(h) Protection and Advocacy of the
Rights of Individuals with
Developmental Disabilities;
" " " " "

••••

§ 1385.5 [RemOVed and rasarved)
5. Section 1385.5. Recovery of Federal

fu,!ds used for construction of facilities
is removed and reserved.

6. Section 1385.6 is revised to read as
follows:

§ 1385.8 Employmenl 01 Individuals with
disabilltiea.

E: ch grantee which receives Federal
funding under the Act must meet the
requirements of section 109 of the Act
(42 U.S.C. 6008) regarding affirmative
action. The grantee must take
affirmative action to employ and
advance in employment and otherwise
treat qualified individuals with
disabilities without discrimination
based upon their physical or mental
disability in all employment practices
such as the following: Employment,
upgrading. demotion or transfer.
recruitment. advertising. layoff or
tennination. rates arJay or other forms
of compensation. an selection for
training. including apprenticeship. This
obligation is in addition to the
requirements of 45 CFR part 84. subpart
B, prohibiting discrimination in
employment practices on the basis of
disability in programs receiving
assistance from the Department.
Recipients of funds under the Act also
may be bound by the provisions of the
Americans with Disabilities Act (Pub. L.
101-336.42 U.S.C. 12101 et seq.) with
respect to employment of individuals
with disabllities. Failure to comply with
section 109 of the Act may result in loss
of Federal funds under the Act. If a
compliance action is taken. the State
will be given reasonable notice and an
opportunity for a hearing as provided in
subpart D of 45 CPR part 1386.

§ 1385.7 [Removed and raserved)
7. Section 1385.1 Waivers, is removed

and reserved.
8. Section 1385.8 is amended by

revising the introductory text to read as
follows:

§ 1385.8 Fonnulalor detennlnlng
allotments.
_The Commissioner will allocate funds

appropriated under the Act for the State
Developmental Disabilities Councils
and the Protection and Advocacy
Systems on the following basis:

9. Section 1385.9 is amended by
ravising the first sentence of paragraph
(a); revising paragraphs (b). (cl. and (d)
and adding a.new paragraph (e) to read
as follows;

§ 1385.9 Grants administration
requirements.

(al The following parts of title 45 CFR
apply to grants funded under parts 1386

•

•

•

•

•

••

•

•

Protection and Advocacy System
means the organization or agency
designated in a State to administer and
operate a protection and advocacy
program for individuals with
devalopmental disabilities under part C
of the Developmental Disabilities
Assistance and Bill of Rights Act. as
amended by Pub. L. 103-230 (42 U.S.C.
6041.8042); snd advocacy programs
under the Protection and Advocacy for
Mentally III Individuals Act of 1986
(PAlMI Act). as amended. (42 U.S.C.
10801 et seq.) the Protection and
Advocacy of Individual Rights Program
(pAIR). (29 U.S.C. 794(e); and the
Technology-Related Assistance for
Individuals With Disabilities Act of
1988. as amended (29 U.S.C. 2212(e)).
Protection and Advocacy System also
may be designated by the Governor of a
State to conduct the Client Assistance
Program (CAP) authorized by section
112 of the Rehabilitation Act of 1973. as
amended. (29 U.S.C. 732). Finally. the
Protection and Advocacy System may
provide advocacy services under other
Federal programs.

ADD means the Administration on
I?evelopmental Disabilities. within the
Administration for Children and
Families.

Commissionpr means the
Commissioner of the Administration on
Developmental Disabilities.
Administration for Children and
Families. Department of Health and
Human Services or his or her deSignee.

* '" * '" '"

4; Section 1385.4 is revised to read as
follows:

§ 1385.4 Rights ollndlvlduala with
- d.velopmental disabilities.

(a) Section 110 of the Act. Rights of
Individuals with Developmental
Disabilities (42 U.S.C. 6009) is
applicable to the programs authorized
under the Act. except for the Protection
and Advocacy System.

(h) In order to comply with section
122(c)(5)(G) of the Act (42 U.S.C. •
6022(c)(5)(Gll. regarding the rights of
individuals with developmental
disabilities. the Slate must meet the
requirements of 45 CFR 1386.30(e)(3).

(c) Applications from university
affiliated programs or for projects of
national significance grants must also
contain an assurance that the human
r.ights of individuals assisted by these
programs will be protected consistent
with section 110 (see section 153(c)(3)
and section 162(c)(3) of the Act).

Department of Health and Human
Services.

•••••

Grant programs/social programs.
Reporting and recordkeeping
requirements.

45 CFR Part 1387

Disabled. Grant programs/education.
Grant programs/social programs.

45 CFR Part 1388

Colleges and universities. Grant
programs/education. Grant programsl
social programs. satallite center.
university affiliated program.
(Catalog of Federal Domestic Assistance
program. Nos. 93.630 Developmentel
DiseblliUes Besic Support and 93.631
Developmentel OisablliU_Projects of
NaUonal Significance. and 93.632
Developmental Disabilities-University
Affiliated Program)

Approved: April 25. 1995.
Mary/oBane,
Assistant Secretaryfor Children and Families.

For the reasons set forth in the
preamble. subchapter I, chapter XIII. of
title 45 of the Code of Federal
Regulations is proposed to be amended
as follows:
SUBCHAPTER !-THE ADMINISTRATION
ON DEVELOPMENTAL DISABILITIES.
DEVELOPMENTAL DISABILmES
PROGRAM

PART 1385-REQUIREMENTS
APPLICABLE TO THE
DEVELOPMENTAL DISABILITIES
PROGRAM

)

",.



Z1l784 Federal Register I Vol. 60, No. 96 I Thursday, May 18, 1995 I Proposed Rules

and 1388 of this chapter and to grants
for Projects of National Significance
under section 162 of the Act (42 U.S.c.
6082).

(b) The Depamnental Appeals Board
also has jurisdiction over appeals by
grantees which have received grants
under the University Affiliated program
or for Projects of National Significance.
Tha scope of the Board's jurisdiction
concerning these appeals is described in
45 CFR part 16.

(c) The Departmental Appeals Board
also has jurisdiction to decide appeals
brought by the States concerning any
disallowances taken by the
Commissioner with respect to specific
expenditures incurred by the States or
by contractors or subgrantees of States.
This jurisdiction relates to funds
provided under the two formula
programs-part B of the Act-Federal
Assistance to State Developmental
Disabilities Councils and part C of the
Act-Protection and Advocacy of the
Rights of Individuals with
Developmental Disabilities. Appeals
filed by States shall be decided in
accordance with 45 CFR part 16.

(d) In making audits, examinations.
excerpts and transcripts of records for
the State Developmental Disabilities
Councils, the University Affiliated
programs, and the Projects of National
Significance grantees and subgrantees,
as provided for in 45 CFR part 74 and
part~;!, the Depamnent wlll keep
information about individual clients
confidential to the extent permitted by
law and regulations..

(e) (1) In making any periodic audit,
report, or evaluation of the performance
of the Protection and Advocacy System,
the Secretary does not require the
Protection and Advocacy System to
disclose the identity of, or any other
personally identifiable information
related to, any individual requesting
assistance under the p'rogram.

(2) However, notwIthstanding
paragraph (e)(l) of this section, if an
audit, monitoring review, evaluation. or
other investigation by the Depamnent
produces evidence that the System has
violated the Act or the regulations, the
System wlll bear the burden of proving
its compliance. The System's inability
to establish compliance because of the
confidentiality of records wlll not
relleveit of this responsibility. The
eligible system may elect to obtain a
release from all individuals requesting
or receiving services at the time of
intake or application. The release shall
state that only information directly
related to client and case eligibility wlll
be subject to disclosure l<l officials of
the Department.

(b) (1) A State incurs an obligation for
acquisition of personal property or for
the performance of work on the date it
makes a binding, legally enforceable.
written commitment, or when the State
Developmental Disabilities Council
enters into an Interagency Agreement
with an agency of State government for
acquisition of personal property or for
the performance of work.
* * * * *

)
§ 1388.4 IRemoved and reserved]

13. Section 1386.4, Eligibility for
services is removed and reserved.

14. The heading of subpart B is
revised to read as follows:

Subpart &-State System lor
Protection and Advocacy of the Rights
of Individuals With Developmental
Disabilities

15. A new § 1386.19 is added to
includa definitions as follows:

§ 1388.18 Dennltlon..
As used in §§ 1386.20 and 1386.21 of

this part the following definitions apply:
Designating official means the

Governor, or other State official, who is
empowered by the Governor or State
legislature to designate the Slate official
or public or private agency to be
accountable for the proper use of funds
by the State Protection and Advocacy
System.

Full investigations means the access
to cllents, public and private facTlities
and entities and their staff, and the
records regarding the operation of the
insUtution that is ne<;essary for a
reasonable person fo make an informed
decision about whether the alleged or
suspected abuse is taking place or has
taken place.

Probable cause means a reasonable
ground for belief that an individual or
group ofindividuals with
developmental disabilities may now be
subjec1 to or have been subject to abuse
or neglect. The reported existence of
conditions or problems that are usually
associated with abuse and neglect will
be Probable Cause.

Record ofan individual with 0
developmentol disability includes
reports prepared Or received by any staff
of a facility nmdering care or treatment,
or reports prepared by an agency or staff
person charged with investigating
reports of incidents of abuse or neglect.
injury or death occurring at such facility
that describes incidents of abuse,
neglect, injury, or death occurring at
such facility and the steps taken to
investigate such incidents, and
discharge planning records.

16. Section 138ti.20 is amended by
revising the heading: revising
paragraphs (a), (d), and (e); and adding
a new paragraph (0 ,oJ read as follows:

, § 1388.20 De8lgnafed Stala ProI8C1k>n and
Advocacy Sys1efIl.

(a) The designating official must
designate the State official or public or
private agency to be accountable for thF
proper use of funds and conduct of the
State Protection and Advocacy System.
.. .. .. .. It

•••••

PART 1386-FOflMULA GRANT
PROGRAMS

10. The authority citation for part
1386 continues to read as follows:

Authority: 42 V.S.c. 6000.t seq.

Subpart A-Baslc Requirements

11. Section 1386.1 is revised to read
as follows:

§ 1388.1 General.
All rules under this subpart are

applicable to both the State
Developmental Disabilities Councils·
and the Protection and Advocacy
System.

12. Section 1386.2 is amended by
revising paragraphs (b)(1) and (c) to read
as follows:

§ 1388.2 Obligation 01 lunda.

(c) (1) The Protection and Advocacy
System may .Iect to traat entry of an
appearance in judkaaland
administrative proceedings on behalf of
an individual with a developmental
disability as a besis for obligating funds
for the litigation costs. The amount of
the funds obligated must not exceed a
reasonable estimate of the costs, and the
way the estimate was calculated must be
documented.

(2) For the purpose of this paragraph.
litigation costs means expenses for court
costs, depositions, expert witness fees,
travel in connec1ion with a case and
similar costs and costs resulting from
litigstion in which the sgency has
represented an individusl with
developmental disabilities (e.g.
monitoring court orders. consent
decrees), but not for salaries of
employees ofthe Protection and
Advocacy System. All funds made
available for Federal Assistance to State
Developmantal Disabilities Councils
and to the Protection and Advocacy
System obligated under this paragraph
are subjec1 to the requirement of
paragraph (a) of this section. The.se
funds, if reobligated, may be reobligated
only within a two year period beginning
with the first day of the Federal fiscal
year in which the funds were originally
awarded.

•••••
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(d)(l) Prior to any redesignation of the
agency which administers and operates
the State Protection and Advocacy
System, the designating official must
give notice of the Intention to make the
redeslgnation to the agency currently
administering and operating tha State
Protection and Advocacy System by
registered or certified mail. The
designating official must also publish a
public notice of the proposed action.
The agency and the public shall have a
reasonable period of time, but not less
than 45 days to respond to the notice.

(2) The public notice must Include:
(I) The Federal requirements for the

Protection and Advocacy system for
individuals with developmental
disabilities (section 142 of the Act); and.
where applicable, the requirements of
the Protection and Advocacy for
individuals with Mental Illness Act of
1986, as amended, (42 U.S.C. 10805 and
10821); the Protection and Advocacy of
Individual Rights Program (29 U.S.C.
794(e) and the Client Assistance
Program (29 U.S.C. 732), of the
Rehabilitation Act of 1973", as amended;
the Technology.Related Assistance for
Individuals Act of 1988, as amended by
Pub.L. 103-218 (Protection and
Advocacycontracts and grants); or any
other Federal advocacy program that is
administered by the State Protection
and Advocacy System.

(Il) The goals and function of the
State's Protection and Advocacy System
including the, current Statement of
Objectives and Priorities;

(ill) The name and address of the
agen'cy currently designated to
administer and operate the Protection
and Advocacy System; and an
indication of whether the agency also
operates other Federal advocacy
programs;

(iv) A description of the current
Protection and Advocacy agency and
the system it administers and operates
including, as applicable. descriptions of
other Federal advocacy programs It
operates;

(v) A clear and detailed explanation of
the good cause for the proposed
redesignation;

(vi) A statement suggesting that
interested persons may wish to write the
current State Prolection and Advocacy
agency at the address provided In
paragraph (d)(2)(iii) of this section to
obtain a copy of its response to the
notice required by paragraph (d)(l) of
this section. Copies shail be provided in
accessible formals to individuals with
disabilities upon request.

(vii) The name of the new agency
proposed to administer and ope~ate the
Protection and Advocacy System under
the Developmental Disabilities program,

This agency will be eligible to
administer other Federal advocacy
programs.

(viii) A description of the system
which the new agency would
administer and operate, including a
description of ail other Federal
advocacy programs the agency would
operate: and

(ix) The timetable for assumption of
operations by the new agency and the
estimated costs of any transfer and start
up operations.

(3) The public notice, as required by
paragraph (d)(l) ofthis section, must be
in a format accessible to individuals
with developmantel disabilities Or their
representatives, e.g., tape, diskette. The
designating official or entity must
provide for publication of the notice of
the proposed redesignation using the
State register. State-wide newspapers,
public service announcements on radio
and television, or any other legally
equivalent process. Copies of the notice
must be made generally available to
individuals with developmental
disabilities and mental illness who live
in residential facilities through posting
or some other means:

(4) After the expiration of the public
comment period required in paragraph
(d)(l) of this section. the designating
official mllst conduct a public hearing
on the redesigllation proposal. After
consideration of ail public and agency
comments. the designating official or
entity must give notice of the final
decision to the currently designated
agency and the public through the same
means used under paragraph (d)(3) of
this section. If the notice to the
currently designated agency states that
the redesignation will take place. it also
must inform the agency of its right to
appeal this decision to the Assistant
Secretary. Administration for Children
and Families. The redesignation shail
not be effective until 10 working days
after notifying the current Protection
and Advocacy agency or, if the agency
appeals, until the Assistant Secretary
has considered the appaal.

(e}(l) Following notification pursuant
to paragraph (d}(4) of this section. the
Protection and Advocacy agency which
is the subject of such action may appeal
the redesignation to the Assistant
Secretary. To do so. lhe Protection and
Advocacy agency must submit an
appeal in writing to tha Assistant
Secretary within 10 working days of
receiving official notification under
paragraph (d}(4) of this section. with a
separate copy sent by registered or
certified mall 10 Ihe designating official
or entity which made the decision
concerning redesignation.

(2) In the event that the agency subject
to redesignation does exercise its right
to appeal under paragraph (e)(l) of this
section, the designating official or entity
must give public notice of the Assistant
Secretary's finai decision regarding the
appeal through the same means utilized
under paragraph (d)(3) of this section
within 10 days of receipt of the
Assistant Secretary's final decision
under paragraph (e)(6) of this section.

(3) The designating official or entity
within 10 wvrking days from the receipt
of a copy of the appeal must provide
written comments to the Assistant
Secretary (with a copy sent by registered
or certified mail to the Protection and
Advocacy agency appealing under
paragraph (e)(l) of this section), or
withdraw the redesignation. The
comments must include a summary of
the public comments received in
response to the public notice concerning
the proposed redesignatlon under
paragraph (d)(2) of this section, the
resuits of the hearing provided for under
paragraph (d)(4) of this section, and may
provide any additional relevant
infonnation.

(4) In the event that the designating
official withdraws the redesignation
while under appeal pursuant to
paragraph (e)(l) of this section. the
designating official must notify the
Assistant Secretary, and the current
agency. and must give public notice of
his or her decision through the same
means utilized under paragraph (d)(3) of
this section.

(5) As part of their submission under
paragraph (e}(l) or (e)(3) ofthis section.
either party may request. and the
Assistant Secretary may grant. an
opportunity for an informal meeting
with the Assistant Secretary at which
representatives of both parties will
present their views on the issues in the
appeal. The meeting will be held within
20 working days of the submission of
written comments by the dasignating
official or entity under peragraph (e)(2)
of this section. The Assistant Secretary
will promptly notify the parties of the
date and place olthe meeting.

(6) Within 30 days of the informal
meeting under paragraph (e}(5) of this
section. or, if there is no infonnal
meeting under paragraph (e)(5) of this
section, within 30 days of the
submission under paragraph (e)(3) of
this section, the Assistant Secretary will
issue to the parties a final written
decision on Whether the redesignation
was for good cause. Redesignation for
good cause may include, but is not
limited to. eliminating longstanding or
pervasive inefficiency and correcting
unacceplable performance. The
Assistant Secrelary will consult with
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Federal advocacy programs that will be
directly affected by the proposed
redesignation in making a final decision
on the appeal.

(0(1) Within 30 days after the
redesignation becomes effective under
paragraph (J)(4) of this section, the
designating official must submit an
assurance to the Assistant Secretary that
tha newly designated Protection and
Advocacy agency meets the
requirements of the statute and the
regnlations.

(2) In the event that the Protection
and Advocacy agency subject to
redesignation does not exercise its rights
to appeal within the period provided
under paragraph (e)(l) of this section,
the designating official must provide to
the Assistant Secretary documentation
that the agency was redesignated for
good cause. Such documentation must
clearly demonstrate that the Protection
and Advocacy agency subject to
redesignation was not redesignated for
any actions or activities which were
carried out under section 142 of the Act,
these regulations or any other Federal
advocacy program's legislation or
regulations.

17. Section 1386.21 is revised to read
as follows:

§ 1388.21 R.,qulremen18 01 the ProteeUon
and Advocacy Syetem.

(a)1n order for a State to receive
Federal financial participation for
Protection and Advocacy activities
under this subpart. as well as the State
Developmental Disabilities Council
activities (subpart Cl, the Protection and
Advocacy System must meet the
requirements of section 142 of the Act
(42 U.S.C. 6042) and that system must
be 0yerational.
. (b The client's record is the property
of the Protection and Advocacy agency
which must protect it from loss,
damage, tampering, or use by
unauthorized individuals. The
Protection and Advocacy a~ency must:

(1) Keep confidential all mformation
contained in a client's records, which
includes, but is not limited to.
information contained in an automated
data bank. For purposes oi any periodic
audit, report, or evaluation required
under the Act. the Secretary shall not
require a program to disclose the
identify of, or any other personally
identifiable information related to, any
individual requesting assistance under
such program. This regulation does not
limit access by parents or legal
guardians of minors unless prohibited
by State or Federal law. court order or
the rules of attorney·client privilege:

(2) Have written policies governing
access to. storage of. duplication of. and

release of information from the client's
record: and

(3) Obtain written consent from the
client. if competent. or his or her
guardian. before it releases infonnation
to individuals not otherwise authorized
to receive it.

(c) (1) A Protection and Advocacy
System must have access to records of
an individual with a developmental
disability, including a person who is no
longer living, as provided by section
142(a)(2)(I) of the Act and the authority
necesssry to conduct full investigations
of abuse and neglect on the Protection
and Advocacy System's determination
of probable cause or if the incidents are
reported to the System.

(2) A Protection and Advocacy
System must have trained staffto
conduct full investigations of abuse and
neglect upon the System's
determination of probable cause or if the
incidents are reported to the System.

(3) Protection and Advocacy Systems
must have authority to have access at
reasonable times and locations to
residents of any private or public
facility that is providing services,
supports, and other assistance to such
residents as provided in section
142(a)(2)(H) of the Act. Systems must
also have authority to have access at
reasoneble times and locations to staff of
private or public facilities when
investigating incidents of abuse and
neglect under the authority reqUired in
section 142(a)(2)(B).

(4) Protection and Advocacy systems
must be authorized to keep confidential
the names and identity of individuals
who report incidents of abuse and·
neglect and individuals who furnish
information that forms the basis for a
determination that probable cause
exists.

(d) A Protection and Advocacy
System shall not implement a policy or
practice restricting the remedies which
may be sought on the behalf of
individuals with developmental
disabilities or compromising the
authority of the Protection and
Advocacy System to pursue such
remedies through litigation. legal action
or other forms of advocacy.
. (e) A State shall not apply hiring
freezes. reductions in force. prohibitions
on staff travel. or other policies, to the
extent that such policies would impact
staff or functions funded with Federal
funds and would prevent the system
from carrying out its mandates under
the Act.

(f) A Protection and Advocacy System
may exercise its authority under State
law where the authority exceeds the
authority required by the
Developmental Disabilities Assistance

and Bill of Rights Act, as amended.
However, State law must not diminish
the required authority of the Protection
and Advocacy System.

18. Section 1386.22 is added to read
as follows:

§ 1386.22 Public noUce 01 Federal onslte
revlow.

Prior to any Federal review of the
State program, a 30 day notice and an
opportunity for public comment must
be provided. Reasonable effort shall be
made by the appropriate Regionel Office
to seek comments through notification
to major disability advocacy groups, the
State Bar, other disability law resources.
the State Developmental Disabilities
Council and the University Affiliated
Program. for example. through
newsletters and publications of those
organizations. The findings of public
comments may be consolidated if
sufficiently similar issues are raised and
they shall be included in the report of
the onsite visit.

19. Section 1386.23 is revised to read
as follows:

§ 1386.23 Periodic reporl8: Protoctlon and
Advocacy Syotem.

(a) By January 1 of each year the
Protection and Advocacy System shall
submit an Annual Program Performance
Report as required in section 107(b) of
the Act, in a format designated by the
Secretary.

(b) Financial status reports must be
submitted by the Protection and
Advocacy Agency according to a
frequency intervel specified by the
Administration for Children and
Families. In no case will such reports be
required more frequently than quarterly.

(c) By August 15 of each year, the
Protection and Advocacy System shall
submit an Annual Statement of
Objectives and Priorities for the coming
fiscal year as required under section
142(a)(2)(Cj of the Act. It shall include:

(1) The rationale for the Statement;
(2) A budget for the System's

operations for the next fiscal year;
(3) Documentation of the process and

outcome of soliciting public input as
described in paragraph (d) of this
section;

(4) An explanation of how public
comments were reflected either in the
Statement of Objectives and Priorities or
were not reflected, and ifnot. why;

(5) A description of how the
Protection and Advocacy System
operates and how it coordinates the
Protection and Advocacy program for
individuals with developmental
disabilities with the following Federal
Advocacy programs: Protection and
Advocacy of Individual Rights program

)
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(c)· ••
(1) Identify the program unites) within

the Designated State Agency responsible
for providing assurances and fiscal and
other support services.
• • • • *

(3) Describe how the Developmental
Disabilities network In the State (i.e.,
Developmental Disabilities Council,
Protection and Advocacy System. and

_ University Affiliated programs(s)) is
working with the disabilities
community to bring about broad ,
systems change to benefit individuals
with developmental disabilities, and,
where applicable. the ways in which
individuals with other disabilities may
benefit as well.

(e) The State Plan may provide for
funding of projects to demonstrate new
approaches to enhance the
independence, productivity, and
integration and inclusion into the
community of individuals with
developmental disabilities. Such
projects are not to exceed three years in
duration and may include assistance in
developing strategies for securing funds
for continuation of the project from
sources other than funds received under
tha Act.

(fl The State Plan must contain
assurances that:

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

State Developmental Disabilities
Council. The State Developmental
Disabilities Council will provide
opportunities for public input during
planning and development of the State
Plan. In addition, the State
Developmental Disabilities Council will
consult with the Desi8'1ll.ted State
Agency before the State'Plan is
submitted to the Secretary to ensure that
the State Plan is not in conflict with
applicable State laws. The Designated
State Agency shall provide support
services as requested by and negotiated
with the Council.

(2) The human rights of individuals
with developmental disabilities will be
protected consistent with section 110 of
the Act (42 U.S.C. 6009).

(3) Buildings used in connection with
activities assisted under the Plan must
meet all applicable provisions of
Federal and State laws pertaining to
accessibility, fire, health and safety
standards.

(4J The State Developmental
Disabilities Council shall follow the
requirements of section 124(c)(8). (9)
and (10) regarding budgeting. staff
hiring and supervision and staff
assignment. Budget expenditures must
be consistent with applicable State laws

(a) will require an Infonnation Collection Re
approval Request to be prepared by ADD.
Previous Office of Management and Budget
control number was 0980-0160. The
requirements under paragraph (b) are
approved under control number 0348-0039
by the Office of Management and Budget.
Infonnation collection requirements
contained in paragraph (cl are new
requirements pursuant to section 142(a)(2)(C)
and section t07(b) of the Act. This
information will reql~jre Office of
Management and Budget approval).

20. Section 13B6.24 is amended by
revising paragraph (a). redesignating
paragraph (h) as (aJ(2J: and adding a
new paragraph (h) to read as follows:

§ 1386.24 Non-allowable coa1a for the
Protection .,d Advocacy Syatam.

(a) Federal financial participation is
not allowable for:

(1) Costs incurred for activities on
behalf of individuals with
developmental disabilities to solve
problams not directly related to their
disabilities and which are faced by the
general Dopulace: and

(2J· \
(h) Attorneys fees are 'considered

program Income pursuant to Part 74
Administration of Grants and Part 92
Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments and
must be added to the funds committed
to the program and used to further the
objectives of the program: This
requirement shall apply to all attorneys
fees. including those received after the
project period in which they were
earned.

21. The heading ofsubpart C is
revised to read as follows:

Subpart C-State Plan for Assisting In
the Developmenl of a Comprehensive
System of Services and Supports for
Individuals With Developmental
.I)lsabUitles

22. Section 1386.30 is amended by
revising paragraphs (aJ and (c)(lJ;
redesignating paragraph (e) as (/1;
revising newly redesignated paragraphs
(/1 (2). (3). and (4); and adding new
paragraphs (c)(3) and (e) to read as
follows;

§ 1386.30 State Plan requirements.
(a) In order to receive Federal

financial assistance under this subpart,
each 'State Developmental Disabilities
Council must prepare and must submit
to the SeCl8tary and have In effect a
Stale Plan which meets the
requirements of sections 122 and 124 of
the Act (42 U.S.C. 6022 and 6024) and
these regulations. The development of
the Slate Plan and applicable annual
amendments, is the responsibility of the

(PAIR) and Client Assistance Program.
(CAP), (Rehabilitation Act), the Long
Tenn Care Ombudsman' program (Older
Americans Act). the Protection and
Advocacy System for Mentally 111
Individuals program (PAIMJ),
(Protection and Advocacy for the
Mentslly 111 Act). Assistive Technology
Protection and Advocacy Projects
(Technology-Related Assistance for
individuals with Disabilities Technical
Assistance Act) and State
Developmental Disah:lities Council and
UAP advocacy activities. This
description must address the System's
intake process. Internal and external
referrals of eligible clients. duplication
and overlap of services and eligibility.
streamlining of advocacy services.
collaboration and sharing of information
on sarvice needs and development of
Statements of Objectives and Priorities
for the various advocacy programs: and

(6) A description of the procedures
usad for infonning Individuals with
developmental disabilities. their

. families. disability organizations, the
State Bar Association. other disability
law resources and the public of the
Protection and Advocacy's priorities
and services including use of referrals to
other sources of legal advocacy.

\: (d) Each fiscal year. the Protection
and Advocacy Agency shall:

(1) Obtain formal public Input on its
Statement of Objectives and Priorities:

(2) At a minimum. publish a proposed
Statement of Objectives and Priorities
for the next fiscal year in a publication
of general distribution and make it
accessible to individuals with
developmental disabilities and their
representatives. allowing at least 45
days from the date of publication for
comment;

(3) Provide to the State
Developmental Disabilities Council and
the University Affiliated Program a copy
ofthe proposed Statement of Objectives
and Priorities for comments
concurrently with the public notice:

(4) Address any comments received
through the public input and any input
received from the State Developmental
Disabilities Council and the University
Affiliated Program in the final _
Statement submitted to the Department;
and

(5J Address how the State
developmental disabilities network (the
Protection and Advocacy System; State
Developmental Disabilities Council; and
the University Affiliated Program) wili
collaborate with each other and with
public and private entities outside the

)
developmental disabilities network.
(Information collection requirements
regarding the report referenced in paragraph



26788 Federal Register I Vol. 60, No. 96 I Thursday, May 18, 1995 I Proposed Rules

f
II

r

and policies regarding grants and
contracts and proper accounting and
bookkeeping practices and procedures.
In relation to staff hiring, the clause
"consistent with State law" means that
the hiring of State Developmental
Disabilities Council staff must be done
in accordance "'6h Slate personnel
policies and procedures, except that a
State shall not apply hiring freezes,
reductions in force, prohibitions on staff
travel, or other policies, to the extent
that such policies would impact staff or
functions funded with Federal funds
and would prevent the Council from
carrying out its functions under the Act.
(lnfonnation collection requirements
contained in paragraph (al are approved by
the Office of Management and Budget under
control number 098lHl162. ADD will
prepare an Inionnation Collection Request to
OMB based on the new requirements of the
1994 Amendments.)

23. Section 1386.31 is amended by
redesignating the current paragraphs (a),
(h), (c), and (d) as (h), (c), (d) and (e); .
adding a new paragraph (a); and
revising the newly redesignated
paragraph (h) as follows:

§ 1386.31 .$t,ate Plan submittal snd
approval.

(a) The public review process for the
State Plan required by Section 122(d)(l}
ofthe Act shall include at least:

(1) Issuance of a public notice,
announcin8,~om the Governor or the
Governor's designee, the availability of
the proposed State Plan or State Plan
amendment. The notice shall be
published In formats accessible to .
individuals with disabilities (e.g., tape,
diskette) and the general public, and
shall provide a 45 day period for public

, review and comment.
(2) Provisions for addressing and

incorporating significant comments or
suggestions about the proposed State
Plan. Councils will consider and
respond to suggestions which call for
elimination, substitution, or addition of
a Plan goal or objective. Councils will
also respond to questions or comments
about the use of Federal funds or other
resources.

(3) 1'. ,n completion of the tasks
reqUired by paragraphs (a) (1) and (2) of
this section and submission of a State
Plan to the Regional Office, issuaqce of
a second public notice, also in fonnats
accessible to individuals with
djsabilities (e.g.. tape, diskette) and the
general public, on the availability of the
State Plan or Plan amendments.
Councils may use the second public
notice as the vehicle for responding to
questions or comments referred to in
paragraph (a)(2) of this section.

(b) The final State Plan and, where
applicable, State Plan amendments,
must be submitted to the appropriate
Regional office of the Department 45
days prior to the fiscal year for which
it is applicable. Unless State law
provides differently, the State Plan and
amendments or related documents must
be approved by the Governor or the
Governor's designee as may be required
by any applicable Federal issuance.
* * * * ..

24. Section 1386.32 is revised to read
as follows:

§ 1388.32 Periodic reports: Fadersl
asslstence to Slate Developmental
Disabilltles Councils.

(a) The Governor or the appropriate
State financial officer must submit
financial status reports on the programs
funded under this subpart according to
a frequency interval whicb wHl be
specified by the Administration for
Children and Families. In-no case will
such reports be required more
frequently than quarterly.

(h) By January 1 of each year an
Annual Program Perfonnance Report
must be submitted, as required In
section 107(a) of the Act (42 U.S.C.
8006a), in a fonnat designated by the
Secretary.
(Infonnation collection requirements
contained in P8l1lgraphs ta) and (b) hava
expired and wi 11 require an Information
Collection Re.approval Request to be
prepared by ADD. Previous Office of
Management and.Budget control number for
paragraph (a) was 096lHl212 and for
paragraph (h) was 096lHll72. The
Information Collection Request for Re·
approval concerning the reports will be
modified pursuant to the 1994 Amendments).

25. Section 1386.33 is amended by
revising paragraph (a) as follows:

§ 1386.33 ProteaUon of employee'.
interests.

(a) Based on section 122(c)(5)(K) of
the Act (42 U.S.C. 6022(c)(5)(K), the
State plan must provide for fair and
eqUitable arrangements to protect the
interest of all institutional employees
affected by actions under the plan to
p.rovide community living activities.
Specific arrangements for the protection
of affected employees must be
developed through negotiations between
the appropriate State authorities and
employees or their representatives. Fair
and equitable arrangements must
include procedures that provide for the
impartial resolution of disputes between
the State and an employee concerning
the interpretation, application. and
enforcement of protection arrangements.
The State must infonn employees of the

State's decision to provide for
community living activities... .. .. ..

26. Section 1386,34 is added to read
as follows:

§ 1386.34 Designated Slate Agency.
(a) If the State Developmental

Disabilities Council requests a review by
the Governor (or legislature) of the
Designated State Agency, the Council
must provide documentation of the
reason for cbange and recommend a
preferred Designated Slate Agency.

(h) After the review is completed. a
majority of the non·State agency
members of the Council may appeal to
the Assistant Secretary for a review of
the designation of the designated State
agency if the Council's independence as
an advocate is not assured because of
the actions or inactions of the
desigIlated State agency.

(c) The follOWing steps apply to the
appeal of the Governor's (or
legislature's) determination of the
Designated State Agency.

(1) Prior to an appeal to the Assistant
Secretary, Administration for Children
and Families, the State Developmeotal
Disabilities Council, at the request of the
noneState Agency members, must give a
30 day written notice, by certified mail,
to the Governor (or legislature) of the
majority of non·State members'
intention to appeal the designation of
the Designated State Agency.

(2) The appeal must clearly identify
the grounds for the claim that the
Council's independence as an advocate
is not assured because of the actions or
inactions of the designated State agency.

(3) Upon receipt of the appeal from
the State Developmental Disabilities
Council, the Assistant Secretary will
notify the State Developmental
Disabilities Council and the Governor
(or legislature). by certified mail, that
the appeal has been received and will be
acted upon within 60 days. The
Governor (or legislature) shall within 10

.working days from'the receipt of the
Assistant Secretary's notification
provide written comments to the
Ass;stant Secretary (With a copy sent by
registered or certified mail to the
Council) on the claims in the Council's
appeal. Either party may request, and
the Assistant Secretary may grant, an
opportunity for an infonnal meeting
with the Assistant Secretary at which
representatives of both parties will
present their views on the issues in the
appeal. The meeting will be held within
20 working days of the submission of
written commen·ts by the Governor (0'
legislature). The Assistant Secretary \\
promptly notify the parties of the date
and place of the meeting.

)
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(h)' ••
(1) COsts Ineurred by Institutions or

other residential or non·residential
programs which do nOlcomply with the
COngressional findings >yith respect to
the rights ofindividuals with
developmental disabilitias in section
110 of the Act (42 U.S.C, 6009).

(4) The Assistant Secretary will
review the issue(s) and provide a final

, written decision within 60 days
followinll receipt of the State
Developmentsl Disabilities Council's
appeal. If the detemination is made that
the DesiljDated State Agency should be
redesignated, the Governor (or
legislature) must provide written
assurance of compliance within 45, days
from receipt of the decision.

(5) During any time of this appeals
process the State Developmental
Disabilities Council may withdrew such
request if resolution has been reached
with the Governor (or l81jlslature) on the
desiljDation of the Designated State
Agency. The Governor (or 181jlslature)
must notify the Assistant Secretary in
writing of such an OCcurrence.

27, Section 1386.35 Is amended by
revising the heading and paragraph
(h)(1) and adding new paragraphs (d),
(e), and (0 to read as follows:

51388.35 Allo_1e end no.....Io_I.
coats for Federal_stan.. to S_
Developmental DI_IIIa.. Cflunclls.
.. • .. .. *

(d) For purposes of determining
aggregate minimum State share of
expenditures, there are three categories
of expenditures: .,

(1) Expenditures for priority area
projects carried out directly by the
Council and Council staff, as described
in section 125Alaj(2)of the Act,
requiring no non·Federal aggregata
participation;

(2) Expenditures for priority Iirea
projects in poverty Iireas but not carried
out directly by the COuncil and Council
staff, as described in section 125A(a)(1)
of the Act, requiring a minimum Of 10
percent non-Federal aggregate
participation; and

(3) All other expenditures, requiring a
minimum of 25 percent non-Federal
aggregate particlpati<>n.

(e) As a consequence of paragraph (d)
of this section, the minimum aggregate
non-Federal expenditure required under
the Act is calculated as the sum of:

(1) One-ninth of Federal expenditures
for projects in poverty areas, such
projects not being directly carried out by
the Council and Council staff: and

(2) Plus ,one-third of all other Federai
expenditures except those supporting

(c)" .. *
(2) Prior to the removal of an issue, in

whole or in part, from a hearing
involving issues relating to the
conformity with Fede",1 requirements
under Part B of the Act. of Ihe State plan
or the activities of the State's Protection

32. Section 1386.90 is revised to read
as follows:

§ 1388.90 NoUae of _nu or opportunity
for helirlng.

ProceedIngs are commenced by
mailing a notice of hearing or
opportunity for hearing from the
Assistant Secretary to the State
Developmental Disa~i1itiesCouncil and
the Designated State Agency, or to the
State Protection and Advocacy System
or designated official. The notice must
state. the time and place for the hearing.
and the issues which will be
considered. The notice must be
published In the Federal Regisler,

33. Section 1386.92 is revised to read
as follows:

51388.92 Place.
The hearing musl be 'held on a date

and at a time and place determined by
the Assistant Secretary with due regard
for convenience, and necessity of the
parties or their representatives. The site
of the hearing shall be accessible to
individuals with disabilities.

34. Section 1386.93 is amended by
revising peragraphs (Cj(2) and (d) to read
as follows:

§ 1388.93 Issu.. at hearing.
• .. .. ..' *

conduct my hearing held under this
subpart. The term includes the Assistant
Secretary If the Assistant Secretary
presides over the hearing. '

\ Payment or AlJ.otment means an
iU1lount provjdedunder Part B or C of
the Developmental Disabilities
Assistance and Bill of Rights Ac\.This
term includes Fed"ral funds provided
unMr the Act irrespective of whether
the State must match the .federal
portion of the expenditure"This term
shall include funds previously covered
by the terms "Federal financial
participation," "the State's total
allatment," "further peyments,"
"paym.ents," I'allotment" and "Federal
funds,"

31. Section 1386.85 is amended by
revising paragraph (e) to read as follows:

51388.85., Filing and setvt.. of papers.
(aJ All papers in the proceedings must

be filed with the designated individual
In an original and two copies. Only the
originals of exhibits and transcripts of
testimony need be filed.
• • .. .. *

priority area activities'dlrectly carried
out by the Council and Council staff.

lO The non·Federal expenditures
must support activities authorized by
the Act and approved by the COuncil,
but may include non·Federal support
for implementation aciivities pursuant
to section 125A(a)(2) of the Act, as well
as functions of the desiljDated State
agency.,

28. Section 1386.36 is amended by
revising the section, heading and
paragraph (e) to read as follows:

51388.38 Final disapproVal of the Sl8l8
plan or plan _menta.
'" * • .. ..

(e) A State has filed its request for a
hearing with the Assistant Secretary
within 21 days of the receipt of the
decision. The request for a hearing must
be sent by certified maUto the Assistant
Secretary. The date of mailing the
req\lest is considered the date of filing
if it is supported by independent
evidence of mailing, otherwise the date
of receipt shall be considered the date
of filing.

29. Section 1388.37 is added to read
as follows:

§1387.37 l'ubllc noU.. of Federal 0_
revIeW.

Prior to any Federal review of the
State Developmental Disabilities
Council, a 30 day notice and an
opportunity for comment will be

, provided. Reasonable effort will be '
made by the awropriate Regional Office
to seek comments through notification
to major disability groupS, the State
Protection and Advocacy agency and
the University Affiliated Program, for
example, through newsletters and
publications of those organizations. The
findings of public comments may be
consolidated if sufficiently similar
issues are raised and they will be
included in the report of the onsite visit.

SUbpart D-Praotlce and Procedure for
Hearings Pertaining to States'
Conformity and Compliance With
Elevelopmental Disabilities Stalll Plans,
Reports and Federal Requirements

:10. Section 1386.80 is revised to read
as follows:

§ 1388.80· DennlUons.
, For purposes of this subpart:
,Assistont SecretaIY means the

Assistant Secreta ry for Children and
Families (ACF) or a presiding officer,

ADD means Administration on
Developmental Disabilities,
Administration for Children and
Families,

Presiding officer means anyone
designated by the AssIstant Secretary to

•.' .••

)
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(c)(t) Any interested person or
organization wishing to participate as
amicus curiae must file a petition with
the designated individual before the

35. Se,ction 1386.94 is amended by
revising paragraphs (a), (hJ(2), and (c) to

Tead as follows:

§ 1388;84 'Request to pertlclpete In
hearing.' .

(a)Th"'ilepari.ment, the State, the
State Developmental Disabilities
Council, the Designated Btate Agency,
and the State Protection and Advocacy
System, as appropriate, are parties to the
hearing without making a specific
request to participate.

(b)" " "
(2) Any individual or group wishing

to participate as a party must file a
petition with the designated individual
within 15 days after notice of the
hearing has been published In the
Federal Register, and must serve a copy
on each party of record at that time in
accordance with § 1386.85(h). The
petition must concisely state:

(i) Petitioner's interest in the
proceeding;

(ii) Who will appear for petitioner;
(iii) The issues the p~titioner wishe;

to address; and
(iv) Whether the petitioner intends to

present witnesses.
*' " " " "

and Advocacy System, the Assistant
Secretary must provide all parties other
than the Department and the State (see
§ 1386.94(h)) with the statement of his
or her intention to remove an -issue from
the hearings and the reasons for that
decision. A copy of the proposed State
plan provision or document explaining
changes in the activities of the State's
protection and advocacy system on

, which the State and the Assistant
.Secretary have settled must be sent to
the parties. The parties must have an
opportunity to submit in writing within
15 days their views as to, or any
information bearing upon, the merits of
the proposed provision and the merits
of tlie reasons for removing the issue

,from the hearing.
(d) In hearings involving questions of

noncompliance of a State's operation of
its program underPart B ofthe Act with
the State plan or with Federal
requirements or compliance of the
State's Protection and Advocacy System
with Federal requirements, the same
procedure set forth in paragraph (cJ(2) of
this section must be followed with
respect to any report or evidence
resulting in a conclusion by the
Assistant Secretary that a State has
achiev~~,compliance.

"

)

••••

specify whether the State's payment or
allotment for the fiscal year will not be
authorized for the State or whether, in
the exercise of his or her discretion, the
payment or allotment will be limited to
the parts of the State plan or the
activities of the State's Protection and
Advocacy System not affected by the
noncompliance.

(2) In the case of a hearing pursuant
to section 127 ofthe Act that the State
is not complying with the requirements
of the State plan, he or she must also
specify whether the State's payment or
allotment will not be made available to
the State or whether, in the exercise of
his or her discretion, the payment or
allotment will be limited to the parts of
the State plan not affected by such
noncompliance. The Assistant Secretary
Jrlay ask the parties for
recommendations or briefs or may hold
conferences of the parties on these
questions.

(d) The decision of the Assistant
Secretary under this section is the final
decision of the Secretary and constitutes
"final agency action" within the
meaning of 5 U.S.C. 704 and the
"Secretary's action" within the mean.ing
of section 129 of the Act (42 U.S.C.
6029). The Assistant Secretary's
decision must be promptly served on all
parties and amici.

38. Section 1386.112 is amended by
revising paragraphs (a) and (h) to read
as follows:

§ 1388.112 Effective date of decision by
the Assistant Secretary.

(a) If, in the case of a hearing pursuant
to section 122 of the Act, the Assistant
Secretary concludes that a State plan
does not comply with Federal
requirements. and the decision provides
that the payment or allotment will be
authorized but limited to parts of the
State plan not affected by such
noncompliance, the decision must
specify the effective date for the
authorization of the payment or
allotment.

(h) In the case of a hearing pursuant
to sections 127 or 142 of the Act, if the
Assistant Secretary concludes that the
State is not complying with the
requirements of the State plan or the
activities. of tho State's Protection and
Advocacy System do not comply with
Federal requirements, the decision that
further payments or allotments will not
be made to the State, or will be limited
to the parts of the State plan or activities
ofthe Slate's Protection and Advocacy
System not affected, must specify the
effective date for withholding payments
of allotments.

•••••

commencement of the hearing. The
petition must concisely state:

(I) The petitioner's interest in the
hearing;

(Ii) Who will represent the petitioner,
and

(iii) The issues on which the
petitioner intends to present argument.

(2) The presiding officer may grant the
petition if he or she finds that the
petitioner has '8 legitimate interest in the
proceedings, that such participation will
not unduly delay the outcome and may
contribute materially to the proper
disposition of the issues.

(3) An amicus curiae may present a
brief oral statement at the hearing at the
point in the proceedings specified by
the presiding officer. It may submit a
written statement of position to the
presiding officer prior to the beginning
of a hearing and must serve a copy on
each party. It also may submit a brief or
written statement at such time as the
parties submit briefs and must serve a
copy on each party.

36. Section 1386.101 is amended by
revising paragraphs (a)(l1) and (c) to
read as follows:

§ 1388.101 Authority of presiding officer.
(a) * * *
(11) If the presiding officer is a person

other than the Assistant Secretary, he or
she shall certify the entire record,
including recommended findings and
proposed decision, to the Assistant
Secretary;
* * * * *

(c) If the presiding officer is a person
other than the Assistant Secretary, his or
her authority is to render a
recommended decision with respect to
program requirements which are to be
considered at the hearing. In case of any
noncompliance, he or she shall
recommend whether payments or
allotments should be withheld with
respect to the entire State plan or the
activities of the State's Protection and
Advocacy System, or whether the
payments or allotments should be
withheld only with respect to,those
parts of the program affected by such
noncompliance.

37. Section 1386.111 is amended by
revising paragraphs (c) and (d) to read
as follo>ys:

§ 1388.111 Declslona following hearing.

(c) If the Assistant Secretary
concludes:

(1) In the case of a heerlng pursuant
to sections 122, 127, or 142 of the Act,
that a State plan or the activities of the
Stalfi's Protection and Advocacy System
does not comply with Federal
requirements, he or she shall also

•••••r
r
t

I
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PART 1387-PROJECTS OF
NATIONAL SIGNIFICANCE

') 39. The authority ci.lation for part
1387 continues to read as follows:

Authorily: 42 U.S.C. 6000 et seq.

40; Section 1387.1 is being amended
by revising paragraphs (a), (b), and (d)
to read as follows:

§ 1387.1 General requlremenlS.
(a) All projects funded under this part

must be of national signi£' ~ance and
serve or relate to individuals with
developmental disabilities to comply
with section 182 of the Act.

(b) Based on section 162(d), proposed
priorities for grants and contracts will
be published in the Federal Register
and a 60 day period for public
comments will be allowed.

(d) Projects of National Significance,
other than technical assistance and data
collection grants, must be exemplary
and innovative models and have
potential for replication at the local 
level as well as nationally or otherwise
meet the goals of part E of the Act.

41. Part 1388 is revised to read as
follows:

,.PART 1386-THE UNIVERSITY
" AFFILIATED PROGRAMS$\"-

( ) Sec.',q'" .1388.1 Definitions.
;:"'t.~ 1388.2 Program criteria.....:.purpose.

1388.3 Program criteria-mission.
1388.4 Program criteri~ovemance and

administration.
1388.5 Program criteria-preparation of

personnel.
1388.6 Program criteria-services and

supports.
1388.7 Program criteria-dissemination.
.1388.8 [Reservedl.
1388.9 Peer review.

Authorily: 42 U.s.C. 6063 et seq.

§ 1388.1 DellnlUons.
For purposes of this part:
Accessible means UAPs are

characterized by their program and
physical accommodation and their
demonstrated commitment to the goals
of the Americans with Disabilities Act.

Copacity Building means that UAPs
utilize a variety of approaches to
strengthen their university and their
local, State. regional and National
communities. These approaches
include, but are not limited to such
activities as: (1) Enriching program
depth and breadth, for example,
recruiting the dental school to
participate in the UAP; (2) acquiring
additional resources, for example.

( )grants. space. and volunteer manpower:
and (3) carrying out systems changes.

'.

• • • • •

for example, promoting community
based programming for persons with
developmental disabilities across all
ages.

Collaboration means that the UAP
cooperates with a wide range ofpersons.
systems, and agencies, whether they
utilize services of the UAP or are
involved in UAP planning and
programs. These entities include
individuals with developmental
disabilities and family members, as well
as the Developmental Disabilities
Network, advocacy and other disability
groups, university components, generic
and specialized human service agencies,
State agencies and citizen and
community groups. An example of this<
cooperation is the Consumer Advisory
Committee, a required element in each
UAP.

Culturally competent manner means
provision of services, supports, or other
assistance in 8 manner that is
responsive to the beliefs, interpersonal
styles, attitudes, language and behaviors
of individuals who are receiving
sarvices, and that has the graatest
likelihood of ensuring their maximum
participation in the program. .

Diverse network means that although
each UAP has the same mandates under
the Act, the expression of these common
mandates differs across programs. Each
UAP must implement these mandates
within the context of their host
university, their location within the
university. the needs of the local and
State community, the cultural
composition of their State, their
resources and funding sources, and their
institutionai history. These factors
converge -to create a network of unique
and distinct programs. bound together
by common mandates but enriched by
diverse composition.

Interdisciplinary training means the
use of individuals from different
professional specialties for UAP training
and service delivery.

Lifespon approoch means that UAP
activities address the needs of
individuals with disabilities who are of
various ages.

Mandoted core functions means the
uAp must perform: (1) Interdisciplinary
preservice preparation: (2) community
service activities (community training
and technical assislance); and (3)
activities related to dissemination of
information and research findings.

Program criteria means a statement of
the Department's expectation regarding
the direction ano desired outcome of the
University Affiliated Program's
operation.

State.ol·the-art means that UAP
activities are of high quality (using the
latest technology). worthy of replication

(consistent with available resources),
and systamically evaluated.

§ 1388.2 Progrem .rtterla-purpose.
The program criteria will be used to

assess the quality of the University
Affiliated Programs (UAP). The overall
purpose of the program criteria is to
assure the promotion of independence,
productivity, integration and inclusion
of individuals with developmental
disabilities. Compliance with the
program criteria is a prerequisite for a
UAP to receive the minimum funding
level of a UAP. However, compliance
with the program criteria does not, by
itself, assure funding.

§ 1388.3 Program _18 mlMlon.

(a) Introduction to mission: The
purpose and s~ope of UAP activities
must be consistent with the Act as
amended and include the provision of
training, service, technical assistance
and dissemination of information in a
culturally competent manner. UAPs
must include in their activities the
underserved, and provide for
meaningful participation of individuals
from diverse racial and ethnic
backgrounds. UAP principles and
operations must be consistent with the
UAP's mission statement. (The concept
of "diverse network" as defined in
§ 1388.1 of this part applies to
paragraphs (b), (f), (g), and (h) of this
section.)

(b) The UAP must develop a wriUen
mission statement that reflects its values
and the goals of the university in which
it is iocated. The UAP's goals. objectives
and activities must be consistent with
the mission statement.

(c) The OAP's mission and programs
must reflect a life span approa~h•
incorporate an interdisciplinary
approach and include the active
participation of individuals with
developmental disabilities and their
families.

(d) The UAP programs must address
the needs of individuals with
developmental disabilities, including
individuals with developmental
disabilities who are unserved or
underserved. in institutions. and on
waiting lists.

(e) The UAP's goals, objectives. and
activities must incorporate and
demonstrate culturally competent
services and practices, which arB in
response to local culture and needs.

(f) The UAP's mission must reflect its
unique role as a bridge between
university programs. individuals with
developmental disabilities and their
families. service agencies and the larger
community.



26792 Federal Register / Vol. 60. No. 96 / Thursday. May 18. 1995 / Proposed Rules

(g) The UAP's goals. objectives. and
activities must use capacity building
strategies to address State needs.

(h) The UAP's goals. objectives, and
activities must reflect interagency
collaborations and strategies to effect
systemic change within the university
and in State and local communities and
service systems.

§ 1388.4 Program crlterl&-1l0vemance
and administration.

(a) Introduction to governa",:e and
administration: The UAP must be
associated with. or an integral part of. a
univarsity. (The concept of "diverse
network" as defined in § 1388,1 of this
part applies to paragraphs (b), (c). (d),
(il, and (I) ofthis section,)

(b) The UAP must have a written
agreament or charter with the univarsity
that specifies the UAP designation as an
official university component. the
relationships between the UAP and
other university components. the
university commitment to the UAP. and
the UAP commitment to the university.

(c) Within the university, the UAP
must maintain the autonomy and
orgs.nizational structure required to
carry out the UAP mission and provide
for tha mandated activities,

'" 'ld) The UAP must be responsible to
report directly to a University
administrator who will represent the
interests of the UAP within the
University.

(e) The University must demonstrate
its support for the UAP through the
commitment of financial and other
resources.

(I) UAP senior professional starr must
hold raculty appointments in
appropriate academic departments of
the host or an affiliated university.
consistent with University policy.

(g) UAP faculty and starf must
represent the broad range of disciplines
and backgrounds necessary to
implement the full inclusion of
individuals with developmental
disabilities in all aspects of society,
consonant with the spirit of the
Americans with Disabilities Act. (ADA).

(h) The UAP must meet the
requirements of section 109 0' the Act
(42 U.S.C. 6008) regarding affirmative
action. The UAP must take affirmative
action to employ and advance in
employment and otherwise treat
qualified individuals with disabilities
without discrimination based upon their
physical or mental disability in all
employment practices.

(1) The management practices of the
UAP. as well as the organizational
structure. must promote the role of the
UAP as a bridge between the University
and the community. The UAP must

actively participate in community
networks and include a range of
collaborating ~artn.rs,

(j) The UAP s Consumer Advisory
Committee must meet regularly. The
membarship of the Consumer Advisory
Committee must reflect the racial and
ethnic diversity of the State or
community in which the UAP is
located. The deliberations of the
Consumer Advisory Commillee must be
reflected in UAP policies and programs.

(k) The UAP must maintain
collaborative relationships with the
State Developmental Disabilities
Council and the Protection and
Advocacy System. In addition. the UAP
Ijlust be a member of the State
Developmental Disabilities Council and
participate in Council meetings and
activities. as prescribed by the Act.

(l) The UAP must maintain
collaborative relationships and be an
active participant with the UAP network
and individuals. organizations. State
agencies and Universities.

(m) The UAP must demonstrate the
ability to leverage resources.

(n) The UAP must have adequate
space to carry out the mandated
activities.

(0) The UAP physical facility and all
program initiatives conduc.ed by the
UAP must be accessible to individuals
with disabilities as provided for by
Section 504 of the Rehabilitation Act
and Titles II and III of the Americans
with Disabilities Act.

(p) The UAP must integrate the
mandated core functions into its
activiti~s and programs and must have
a written plan for each core function
area.

(q) The UAP must have in place a
long range strategic plan~ing capability
to enable the UAP to respond to
emergent and future developments in
the field,

(r) The UAP must utilize state-of·the
art methods. including the active
participation of individuals. families
and other consumers of programs and
services to evaluate programs. The UAP
must refine and strengthen its programs
based on evaluation findings.

§ 1388.5 Program crllefta-preparation of
_nnel.

(allntroduction to preparation of
personnel: UAP interdisciplinary
training programs at the preservice level
prepare personnel concerned with
developmental disabilities.

(b) Interdisciplinary training programs
must be based on idenhJled personnel
preparation needs centered around a
conceptual framework with identified
outcomes.

(c) The interdisciplinary training
process. as defined by the UAP. must

reflect a mix of students from diverse
academic disciplines/academic
programs and cultures that reflect the
diversity of the community. Faculty
represent a variety of backgrounds and
specialties. including individuals with
disabilities and family members. and a
variety of learning experiences. as well
as reflecting the cultural diversity of the
community. Trainees must receive
credit as appropriate for participation in
UAP training programs.

(d) Preservice training must be
integrated into all aspects of the UAP.
including community training and
technical assistance, direct services (if
provided). and dissemination.

(e) Trainees must be prepared to serve
in a variety of roles. including advocacy
and systems change. The UAP must
encourage graduates to work in varied
situations, settings, or jobs.

(I) The UAP must influence
University curricula to prepare
personnel who, in their future career in
a broad range of social and community
roles. will contribute to the
accommodation and inclusion of
individuals with developmental
disabilities. as mandated in the
Americans with Disabilities Act.

(g) The UAP core curriculum must
incorporate cultural diversity and
demonstrate cultural competence.
Trainees must be prepared to address
the needs of individuals with
developmental disabilities and their
families in a culturally competent
manner.

§ 1388.8 Program crlterl&-88rvlces and
supports.

(a) Introduction to services and
supports: The UAP engages in a variety
of system interventions and may also
engage in a variety of individual
interventions.

(b) UAP community training and
technical assistance activities must use
capacity building strategies to
strengthen the capability of
communities. systems and service
providers.

(c) Direct Services (Optional)
(1) A UAP must integrate direct

services and projects into community
settings. These services may be
provided in 8 service delivery site or
training setting within the community
including the university. Direct service
projects may involve interdisciplinary
student trainees. professionals from
various disciplines. service providers.
families and/or administrators. Direct
services must be extended, as
appropriate. to include adult and
elderly individuals with developmental
disabilities.

)

)

)
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(2) Services and projects provided In
community-integrated settings are to be:

)
(I) Scheduled at times and In places

that are consistent with routine
activities within the local community;
and

(Ii) Interact with and involve
community members, agencies. and
organizations.

(3) Tbe bases for the services or
project development must be:

(i) A local or universal need that
reflects critical problems in the field of
developmental disabilities; or

(il) An emerging. critical problem that
reflects current trends or anticipated
developments in the field of
developmental disabllitles.

(4) State-of-the-art and innovative
practices Include:

(I) Services and project concepts and
practices that facllitate and demonstrate
independence for the individual,
community integration, productivity.
and human rights;

(il) Practices tbat are economical.
accepted by various disciplines. and
highly beneficial to individuals with
developmental disabilities. and that are
integrated within services and projects;

(Ill) innovative cost-effective concepts
and practices that are evaluated

. -~ according to accepted practices of
).. scientific evaluation;

t ) (Iv) Research methods that are usad to
. ..... test hypotheses. validate procedures,

.~. and field test projects; and
~[

•

( )

(v) Direct service and project practices
and models that are evaluated, packaged
for replication and disseminated
through the information dissemination
component.

§ 1388.7 Program crltarta-dlssemlnatlon.
(a) Introduction to dissemination: The

UAP disseminates information and
research findings, including the
empirical validation of activities related
to training, services and supports. and
contributes to the developroent of new
knowladge.

(b) The UAP must be identified to the
community 8S a resource for
information, produce a variety of
products to promote public awareness
and visibility of the UAP, and facilitate
replication of best practices.

(c) Specific target audiences must be
Identified for dissemination activities
and include individuals with
developmental disabilities, family
members. service providers.
administrators, policy makers.
university faculty, researchers. and the.
general public.

(d) UAP dissemination activities mllst
be responsive to community requests for
information and must utilize a variety of
networks, including State
Developmental Disabilities Councils.
Protection and Advocacy Systems, other
University Affiliated Programs, and
State service systems to disseminate
information to target audiences.

(ej Tbe process of developing and
evaluating materials must utilize the
input of individuals with
developmental disabilities and their
families.

(0 The values of the UAP must be
reflectad in the language and images
used in UAP products.

(g) Dissemination products must
reflect the cultural diversity of the
community.

(h) Material, disseminated by the
UAP must be available in formats
accessible to individuals with a wide
range of disabilities, and appropriate
target audiences.

§ 1388.8 [R_Ned]

§ 1388.' Peer review.
(a) The purpose of the peer review

process is to provide the Commissioner I

ADD, with technicaland qualitative
evaluation of UAP applications,
including on-site visits or inspections as
necessary.

(b) Applications for funding
opportunities under Part 0, section 152
of the Act, must be evaluated through
the peer review process.

(cl Panels must be composed of non
Federal individuals who, by experience
and training, are higbly qualified to
assess the comparative quality of
applications for assistance.
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