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UNPUBLISHED OPINION

SCHELLHAS, Judge

Relator challenges the designation of her dogs as “dangerous animals” under the

St. Paul Legislative Code, arguing that (1) she was deprived of her due process rights,

(2) the hearing officer’s decision was unsupported by substantial evidence and was



arbitrary and capricious, and (3) the definition of “dangerous animal” in the St. Paul
Legislative Code is preempted by state law. We affirm.
FACTS

In October 2007 a St. Paul police officer responded to a report that a woman and a
14-year-old girl were chased and bitten by two dogs. One victim was bitten on her right
knee and upper left hamstring, and the other was bitten on her upper left thigh. The
officer described both bites as two or three inches in length and looking like “scratch
marks.” A family member of the victims, B.H., who tried to scare away the dogs, also
was bitten by one of the dogs, resulting in a “small scrape” on his knee about one-and-
one-half inches long. The officer filed an incident report in which he reported that each
of the three victims suffered an “apparent minor injury” as a result of the dog bites. The
dogs were subsequently identified as two boxers, named Sadee and Brutis, owned by
relator Malisa May Brunotte.

Relator’s dogs were seized on October 10, 2007. Respondent City of St. Paul,
Office of Safety & Inspections, addressed two letters to relator, also dated October 10,
2007, notifying her that her dogs were declared “dangerous animals” under the St. Paul
Legislative Code (SPLC). St. Paul, Minn., Legislative Code § 200.12(a)(1), (2) (2007).
The letters informed her that she had until October 25, 2007 to request a Dangerous
Animal Seizure Hearing. Relator requested a hearing, which was held on October 22,
2007.

At the hearing, B.H. testified that he was in the basement of his nephew’s house

when one of the victims ran inside and told him that she and her companion had been



bitten by dogs. He came outside, saw one dog, and tried unsuccessfully to shoo it away.
In an attempt to prevent it from biting, he grabbed the dog by the head when a second
dog approached. One of the dogs bit B.H. on his left knee but he did not know which dog
bit him. B.H. admitted that he had been drinking alcohol at the time of the incident. The
female victims did not testify at the hearing.

Relator testified that on the date in question her dogs got loose when she took
them outside. While looking for her dogs, she encountered one of the female victims
who reported that the dogs had bitten her. Relator testified that the female victims had
marks that looked like scratches, but that B.H.’s knee looked like a “big chunk was taken
out of [it], like he had fallen.” Relator testified that she then saw one of her dogs being
chased down a hill by two men, one carrying a chair and the other carrying a dowel.
Relator also testified that she took good care of her dogs and that neither of them acted
aggressively before the incident. Relator offered three letters as evidence of her dogs’
temperament and history, but the hearing officer rejected two of the letters because they
did not contain addresses for the authors and one of them contained the author’s typed
name but no signature. The hearing officer accepted a third letter by an author who also
testified.

In November 2007 the hearing officer issued Dangerous Animal
Notification/Agreements for each dog, informing relator that the dogs were determined to
be dangerous animals and that relator had to meet several conditions to prevent her dogs
from being destroyed. Thereafter, relator (1) procured muzzles and a secure outdoor-

cabling system, (2) posted her residence with two dangerous-animal warning signs,



(3) had microchips implanted in her dogs, (4) affixed dangerous-animal tags to her dogs’
collars, (5) provided a certificate of liability insurance to the city, (6) purchased two St.
Paul lifetime dog licenses, (7) registered her dogs with Ramsey County, and (8) paid two
annual registration fees. As a result of meeting these conditions, relator’s dogs were
returned to her in early December 2007. Relator initiated certiorari appeal challenging
the determination that her dogs are dangerous animals.

DECISION

On certiorari review, the court is limited to considering whether (1) the agency had
jurisdiction, (2) the proceedings were fair and regular, and (3) the agency’s decision was
unreasonable, oppressive, arbitrary, fraudulent, without evidentiary support, or based on
an incorrect theory of law. Dietz v. Dodge County, 487 N.W.2d 237, 239 (Minn. 1992).
Evidence is reviewed “only to determine whether it supports the findings of fact or the
conclusions of law, and whether the municipality’s decision was arbitrary or capricious.”
In re Dakota Telecomm. Group, 590 N.W.2d 644, 646 (Minn. App. 1999).

l.

Relator claims that respondent deprived her of her due-process rights when it
declared her dogs “dangerous animals” without (1) providing timely notice of evidence-
authentication requirements that would be followed at the dangerous-animal hearing, and
(2) conforming to the procedural requirement in the dangerous-animal ordinance that the
hearing officer shall consider “all evidence pertaining to the temperament of the animal.”
Procedural due-process issues are reviewed de novo. Plocher v. Comm’r of Pub. Safety,

681 N.W.2d 698, 702 (Minn. App. 2004).



The due-process clause requires that deprivations of life, liberty, or property by
adjudication be preceded by adequate notice and meaningful opportunity to be heard.
Mathews v. Eldridge, 424 U.S. 319, 333, 96 S. Ct. 893, 902 (1976); Goldberg v. Kelly,
397 U.S. 254, 267, 90 S. Ct. 1011, 1020 (1970). While due process requires “the
government to afford notice and a meaningful opportunity to be heard” before property is
seized, United States v. James Daniel Good Real Property, 510 U.S. 43, 62, 114 S. Ct.
492, 505 (1993), the concept of due process is “flexible and calls for such procedural
protections as the particular situation demands,” Am. Dog Owners Ass’n v. City of
Minneapolis, 453 N.W.2d 69, 71 (Minn. App. 1990) (quotation omitted).

To determine whether an individual’s right to procedural due-process has been
violated, a reviewing court first determines whether a protected liberty or property
interest is implicated and then determines what process is due by applying a balancing
test. Sweet v. Comm’r of Human Servs, 702 N.W.2d 314, 320 (Minn. App. 2005) (citing
Mathews, 424 U.S. at 332, 335, 96 S. Ct. at 901, 903), review denied (Minn. Nov. 15,
2005). Dogs are personal property under Minnesota law. Corn v. Sheppard, 179 Minn.
490, 492, 229 N.W.2d 869, 870 (1930). We therefore conclude that a protected property
interest is implicated and proceed to apply the Mathews balancing test. The Mathews test
requires this court to consider: (1) “the private interest that will be affected by the
official action™; (2) “the risk of an erroneous deprivation of such interest, through the
procedures used, and the probable value, if any, of additional or substitute procedural

safeguards”; and (3) “the government’s interest, including the function involved and the



fiscal and administrative burdens that the additional or substantive procedural
requirements would entail.” Id.
Private Interest Affected

The first part of the Mathews test considers the private interest that will be affected
by the action. Mathews, 424 U.S. at 335, 96 S. Ct. at 903. Relator asserts that her private
interest in her dogs is significant because she provides care for her dogs and her children
are attached to them. Relator argues that the private interest at issue is her “freedom and
ability to provide a quality of life for her children, herself, and her dogs.” But in
American Dog Owners, we evaluated a procedural due-process challenge to an ordinance
similar to that at issue in this case and concluded that “[p]rivate parties have little interest
in harboring animals that may be dangerous.” 453 N.W.2d at 71. Despite relator’s
contention that her dogs are not dangerous and that the city’s dangerous-dog declarations
have imposed significant financial and emotional costs upon her, we conclude, as in
American Dog Owners, that relator has little interest in harboring dogs that may be
dangerous. Thus, the first Mathews factor weighs against relator.
Risk of Erroneous Deprivation of Property Interest

The second Mathews factor is the risk, if any, of an erroneous deprivation of
relator’s property and the possible value of additional safeguards. Mathews, 424 U.S. at
335, 96 S. Ct. at 903. Relator argues that she was erroneously deprived of her property
rights because she had no notification of the “evidence authentication requirements” that
applied to the hearing, and that as a result, two letters she submitted as evidence of her

dogs’ temperament were rejected by the hearing officer. The primary function of notice



is to inform a party of how government action affects the party’s interests. Schulte v.
Transp. Unlimited, Inc., 354 N.W.2d 830, 834 (Minn. 1984). Notice is adequate if it
communicates the adverse consequences of governmental action. 1d. Notice is
inadequate if it fails to communicate the interest at stake or is actively misleading.
Plocher, 681 N.W.2d at 705.

Here, the notices sent to relator informed her that her dogs shall be seized, that she
had the right to request a hearing, and that “[f]ailure to respond will result in an order for
the destruction of the animal.” Although the notices contain no references to evidentiary
rules, they satisfy the requirement that they communicate the interest at stake and the
adverse consequences of governmental action. We conclude that the notices were
sufficient to satisfy relator’s procedural due-process rights.

Relator also argues that she was erroneously deprived of her property rights
because the hearing officer failed to consider “all evidence” pertaining to the dogs’
temperament as required by SPLC section 200.12(c)(1)(d). St. Paul, Minn., Legislative
Code § 200.12(c)(1)(d) (2007). Section 2.15 of the SPLC states that the rules of statutory
construction established in the Minnesota Statutes shall generally apply to the
interpretation of the code. St. Paul, Minn., Legislative Code 8§ 2.15 (2008). Legislative
intent controls the interpretation of statutes, Minn. Stat. § 645.16 (2008), and courts may
presume that the legislature did not intend an absurd or unreasonable result, Minn. Stat.
8 645.17 (1) (2008). Relator’s interpretation of SPLC section 200.12(c)(1)(d), that it
requires a hearing officer to consider all evidence, including unreliable or irrelevant

evidence, would lead to an absurd result. We therefore reject relator’s interpretation of



SPLC section 200.12(c)(1)(d), and conclude that the second Mathews factor weights
against her.

Relator’s argument that she was erroneously deprived of her rights to her dogs
because the hearing officer did not consider “all evidence pertaining to the temperament
of the animal” as required by SPLC section 200.12(c)(1)(d) is also colorable as a separate
and distinct argument from her due-process challenge. A city’s failure to follow its own
procedural requirements may render its actions void or voidable. See Hamline-Midway
Neighborhood Stability Coal. v. City of St. Paul, 547 N.W.2d 396, 399 (Minn. App.
1996) (holding that a city’s failure to follow its own ordinance in issuing a license
without a public hearing rendered its actions voidable), review denied (Minn. Sept. 20,
1996). But, because we conclude that SPLC section 200.12(c)(1)(d), does not require a
hearing officer to consider all evidence, regardless of its reliability, we determine that the
hearing officer did not violate the city’s procedural requirements in rejecting the two
letters.

Government Interest

The third Mathews factor considers the government’s interest, including the fiscal
and administrative burdens that the additional procedural requirements would involve.
Mathews, 424 U.S. at 335, 96 S. Ct. at 903. As this court stated in American Dog
Owners, a city “has a high interest in taking appropriate measures for animal control.”
453 N.W.2d at 72. Relator provides no authority for the proposition that respondent has a
legal duty to provide notice of its rules of evidence nor does it appear that respondent has

adopted formal rules of evidence. We conclude that the third Mathews factor weighs



against relator and her procedural due process challenge fails. See Am. Dog Ass’n, 453
N.W.2d at 71-72 (concluding that a procedural due-process challenge fails where none of
the Mathews factors weighed in favor of the party making the challenge).

1.

Relator argues that respondent’s declaration that her dogs were “dangerous
animals” was not supported by substantial evidence. “Substantial evidence” means
(2) “such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion”; (2) “more than a scintilla of evidence”; (3) “more than ‘some evidence’”;
(4) “more than any evidence”; and (5) “evidence considered in its entirety.” Reserve
Mining Co. v. Herbst, 256 N.W.2d 808, 825 (Minn. 1977).

Relator argues that the hearing officer’s conclusion was unsupported by
substantial evidence because B.H. admitted that he was drinking alcohol at the time of the
incident, apparently challenging the hearing officer’s reliance on B.H.’s testimony as
credible. The hearing officer did not mention B.H.’s alcohol use in her decision.
Determinations of witness credibility are “the sole province of the finder of fact.”
Citizens Nat’l Bank of Madelia v. Mankato Implement, Inc., 441 N.W.2d 483, 485 (Minn.
1989). This court will not disturb the hearing officer’s credibility determination about
B.H.’s testimony. Relator also argues that the hearing officer’s conclusion was
unsupported by substantial evidence because no photographic evidence exists to
substantiate any of the victims’ injuries. But the record contains substantial evidence
about the victims’ injuries in the form of B.H.’s testimony and the police report. Even

relator testified that she saw two marks behind the right knee of one of the female victims



and that B.H.’s knee looked “like a big chunk was taken out of [it].” The record contains
substantial evidence supporting the hearing officer’s findings in this case, and we
therefore affirm these findings.*

Relator also argues that because a police report describes the victims’ injuries as
“apparent minor injury,” the hearing officer’s conclusion was unsupported by substantial
evidence. Relator suggests that “substantial evidence” requires a police report of a dog
tearing flesh or limb from a victim or biting deeply into a victim’s skin, or credible
witness testimony that a dog shook and would not release a victim’s limb, or medical or
photographic evidence of injuries. But the plain text of the SPLC does not indicate that
serious injury, or indeed any injury, must result from the attack in order to support a
“dangerous animal” designation. Section 200.12(a)(2) of the SPLC defines “dangerous
animal” as one that “[w]ithout provocation engaged in any attack on any person under
circumstances which would indicate danger to personal safety.” We conclude that
relator’s argument about the requirement of substantial evidence lacks merit.

Relator further argues that respondent’s declaration that her dogs were “dangerous
animals” was not supported by substantial evidence because the attacks were provoked.
Indeed, a “dangerous animal” is one that engaged in any attack without provocation. Id.
Relator cites B.H.’s testimony that that he “grabbed” and “had the head” of one of the
dogs and guessed that the other dog “came in the defense of his partner.” Respondent

argues that B.H. did not provoke the attack on him because he acted only with intent to

! Moreover, relator’s arguments are difficult to reconcile with the fact that, at the hearing,
relator did not dispute that her dogs bit the victims.
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prevent the dogs from attacking anyone else besides the female victims. Relator’s
argument does not address the evidence in the record that the dogs’ attacks on the two
female victims were unprovoked. See Hannan v. City of Minneapolis, 623 N.W.2d 281,
286 (Minn. App. 2001) (concluding that evidence in the record strongly suggesting that
“several, if not all, of the dog’s attacks were unprovoked” justified the hearing officer’s
affirmation of an order to destroy a dangerous dog).

Relator also asserts that when two men with a dowel and a chair chase dogs from
the scene of a dog attack, as relator testified that she witnessed, it is reasonable to
conclude that the dogs were provoked at the scene of the attack. This assertion is
illogical, because reasonable persons might take similar actions in response to an
unprovoked dog attack. Relator cites Bailey by Bailey v. Morris, 323 N.W.2d 785, 787
(Minn. 1982), in which the jury found provocation where a minor, despite being warned,
approached a growling dog with pups that other children would not approach. But the
Bailey court considered the conduct of a dog-bite victim prior to the attack, and relator’s
attempt to apply Bailey to impute provocation from the actions of other people after the
attack is unconvincing. We therefore reject relator’s argument that the hearing officer’s
decision was not supported by substantial evidence.

1.

Relator argues that respondent’s declaration that her dogs were “dangerous
animals” was arbitrary and capricious. A decision may be deemed arbitrary and
capricious only if: (1) it relied on factors not intended by the ordinance; (2) it entirely

failed to consider an important aspect of the issue; (3) it offered an explanation that
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conflicts with the evidence; or (4) it is so implausible that it could not be explained as a
difference in view or the result of the city’s expertise. Minnegasco v. Minn. Pub. Utils.
Comm’n, 529 N.W.2d 413, 418 (Minn. App. 1995), rev’d on other grounds, 549 N.W.2d
904 (Minn. 1996).

Relator first argues that the hearing officer’s conclusion was arbitrary and
capricious because the hearing officer failed to consider the less punitive “potentially
dangerous” designation for her dogs. Under SPLC section 200.11, a “potentially
dangerous animal” is one that has, “[w]hen unprovoked, bitten a human or a domestic
animal” or “[w]hen unprovoked, chased or approached a person upon the streets,
sidewalks, or any public or private property, other than the animal owner’s property, in
an apparent attitude of attack.” St. Paul, Minn., Legislative Code § 200.11(a)(1),(2)
(2007). In contrast, under SPLC section 200.12(a)(2), a “dangerous animal” is one that
“without provocation engaged in any attack on any person under circumstances which
would indicate danger to personal safety.” “Dangerous animal” is defined more broadly
than “potentially dangerous animal” because the conduct of a “dangerous animal” is not
limited to biting and need not occur on property other than the animal owner’s property.
Here, the hearing examiner determined that relator’s dogs are “dangerous animals” based
on the evidence that they attacked B.H. and the female victims without provocation under
circumstances that indicate danger to personal safety. Relator provides no legal support
for her argument that simply because the evidence would also support a declaration that
her dogs are “potentially dangerous animals,” the hearing officer was required to apply

the less punitive ordinance.
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Relator also argues that the hearing officer’s decision was arbitrary and capricious
because the hearing officer did not describe the victims’ injuries using medical terms or
assessment tools used by professionals. The hearing officer referred to the locations of
the injuries in the decision and described them as “bites” and a “gash.” While relator
describes a number of methods by which a hearing officer may describe injury, such as
the Dunbar Bite Level scale or by the terms used in Minnesota criminal statutes to
describe bodily injury, she provides no legal support for her argument that a hearing
officer acts arbitrarily and capriciously in not using these methods or in not using formal
or technical terms rather than plain language to describe injuries. Thus, relator’s
argument lacks merit.

Relator further argues that the hearing officer’s decision was arbitrary and
capricious in that it failed to discern which dog, or whether both dogs, inflicted the
injuries in the incident. The hearing officer observed that the dogs were originally seized
as “dangerous animals” under SPLC section 200.12(a)(1) and (2), but concluded only that
the seizure was justified without referring to the provision under which the seizure was
justified. Respondent concedes that because the record does not show which dog, or
whether both dogs, inflicted the injuries, it is insufficient to support a conclusion that the
dogs are “dangerous animals” under SPLC section 200.12(a)(1), which defines a
“dangerous animal” as one that has “[w]ithout provocation caused bodily injury or
disfigurement to any person on public or private property.” But respondent argues that
the record is sufficient to support the hearing officer’s declaration that the dogs are

“dangerous animals” under SPLC section 200.12(a)(2), because a “dangerous animal” is
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one that “[w]ithout provocation engaged in any attack on any person under circumstances
which would indicate danger to personal safety.” The definition does not require
personal injury. In this case, substantial evidence shows that both dogs participated in the
attack of the victims, even if only one caused the physical injuries. Relator therefore fails
to show that the hearing officer’s decision was arbitrary and capricious.

V.

Relator argues that the hearing officer should have applied the statutory definition
of “dangerous dog”: a dog that “without provocation, inflicted substantial bodily harm
on a human being on public or private property.” Minn. Stat. § 347.50, subd. 2(1) (2006)
(emphasis added). Relator cites section 2.18 of the SPLC, which states that “unless
clearly in conflict with definitions, context, or provisions of this Code, or for some other
reason clearly inapplicable, definitions established for the State of Minnesota by statute
or caselaw shall apply to the Saint Paul Legislative Code.” St. Paul, Minn., Legislative
Code § 2.18 (2008). Relator argues that under SPLC section 2.18, because
section 200.12(a)(1) of the SPLC contains the term “bodily injury” rather than
“substantial bodily harm” in its definition of a dangerous animal, section 200.12(a)(1) is
preempted by Minn. Stat. section 347.50.

But respondent has conceded that the terms of SPLC section 200.12(a)(1) are not
applicable in this case, and relator ignores that SPLC section 200.12(a)(2) does not
require “bodily injury” but only an attack that “would indicate danger to personal safety.”
Moreover, the supreme court addressed the local regulation of dangerous animals in

Hannan, stating that “the legislature has neither expressly nor impliedly indicated that the
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subject matter is solely a matter of state concern. In fact, state law expressly provides for
local regulation.” 623 N.W.2d at 285; see also Minn. Stat. 8§ 347.53, .51, subd. 8 (2008)
(“Any statutory or home rule charter city, or any county, may regulate potentially
dangerous and dangerous dogs” as long as the regulations are not breed specific.).
Therefore, even if SPLC section 200.12(a)(1) applied in this case, respondent is not
precluded from using its more restrictive definition of “dangerous animal.”

Affirmed.
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