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Lea, Minnesota, was bounded on the west by County Road No. 73 and
diagonally on the southwest by State Trunk Highway No. 13, identified
for present purposes as 0ld No. 13. The farm had unrestricted access
to County Road No. 73 along its entire westerly boundary and 1,470 feet
of unrestricted access to Old No. 13. The highway construction result-
ing in a partial taking of the farm involves the completion of Interstate
Highway No. 90, running in generally an east-west direction, and up-
grading and relocation of No. 13 somewhat to the south and west of its
original location. The farm was bisected into approximately equal parts
by Interstate Highway No. 90.2 Access between the two portions re-
quired traveling about half a mile on four different roadways to get
from one to the other. More important, the farm lost 650 feet of its ac-
cess to County Road No. 73 and all of its access to Old No. 13 except for
one 200-foot opening. Access from the New No. 13 to the south portion
of the farm would be by two interconnecting roads totaling 560 feet in
length, not too inaptly referred to by one witness as “an obstacle
course.” Access from Interstate No. 90 to the south portion of the farm
would require westbound traffic to “peel off” 3,400 feet, and eastbound
traffic 2,950 feet, from its intersection with New No. 13. Although it ap-
pears that oil companies had initially taken options to a 5-acre plot in
the south portion of the farm, gituated as it was in the southeast quad-
rant of the interchange area, such options had apparently been dropped
as the remoteness of the plot from the contemplated interchange was
more definitely ascertained.

The state offered the expert opinion testimony of one Robert J.
Naslund as to the after-taking value of the 5-acre plot, based upon this
predicate: That it was specially benefited as a result of the construction
of the two new highways, and the interchange between them; that,
assuming subsequent favorable zoning, the highest and best use of the
plot would be commercial use; and that sales of property similarly situ-
ated on interchanges “in the vicinity” and the scarcity of such sites
gave it peculiarly enhanced value. This testimony was excluded on the
ground that there was, under our rule, no special benefit, and without
reference to the somewhat speculative character of the witness’ value
testimony.

2 After the taking, approximately 46.71 acres remained on the north
and 43.09 acres remained on the south, the balance being taken for the
construction of the interstate and its connecting ramps with New High-
way No. 13.

MEMORANDUM CASES 567

We think the exclusion of the state’s expert testimony was not preju-
dicial to the state in the particular circumstances of this case. Even
were we disposed to revise or rearticulate our rule of special benefits
at this time, a resulting remand of this case for retrial would serve no
substantial purpose.

Affirmed.

IN RE JEROME DALY.
171 N. W. (2d) 818.
September 5, 1969—No. 42174.

Contempt—constructive contempt—attorney advising justice of peace
to disregard order of supreme court.

Order to show cause why Jerome Daly should not be held in construc-
tive contempt of this court. Adjudged guilty of contempt, suspended
from practice of law, and investigation ordered.

Faegre & Benson, Peter Kitchak, and Gordon @G. Busdicker, for
relator.

Jerome Daly, pro se, for respondent.

PErR CURIAM.

On July 11, 1969, Mr. Justice C. Donald Peterson, acting for the Min-
nesota Supreme Court, directed Martin V. Mahoney, justice of the peace
of Credit River Township, Scott County, Minnesota, and Jerome Daly,
counsel for plaintiff in an action brought by one Leo Zurn against one
Roger D. Derrick and the Northwestern National Bank of Minneapolis,
to show cause why they should not be permanently restrained from
further proceedings in the justice court. In addition, Justice Peterson
ordered a stay of all further proceedings before the justice of the peace
pending final determination of the questions raised by Northwestern
National Bank’s petition for writ of prohibition.

Although the stay order of Justice Peterson was served on the justice
of the peace and Mr. Daly on July 11, 1969, they intentionally and de-
liberately disregarded it in this way: On July 14, 1969, the justice of the
peace, upon motion of Mr. Daly, entered findings of fact, conclu-
sions of law, and an order for judgment in favor of Zurn. In response
to our order of August 12, 1969, directing the justice of the peace and
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Mr. Daly to show cause why they should not be held in constructive
contempt of the Supreme Court of Minnesota for this conduct, Mr, Daly
appeared personally in his own behalf before this court on August 21,
He advised the court that he had been authorized to represent the
justice of the peace in the proceedings. After noting that he was mak-
ing a special appearance, Mr. Daly, an attorney at law admitted to prac-
tice in this state, acknowledged that both he and the justice of the
peace intentionally violated the order of Justice Peterson because in
their opinion neither this court nor Justice Peterson had jurisdiction
to issue it.

Although the death of the justice of the peace on August 22, 1969, has
rendered the proceedings as against him moot, it is our judgment that
the conduct of Jerome Daly was contumacious. It is the order of this
court that he be temporarily suspended from the practice of law in the
courts of this state effective October 1, 1969.

We reserve jurisdiction of this matter to permit further proceedings,
the object of which will be to determine whether this contumacious
conduct of Jerome Daly is or is not an isolated instance of impropriety.
Final determination of the disciplinary measures to be invoked will be
made after such hearing has been conducted. Reasonable notice of any
charges of misconduct and a full opportunity to be heard shall be af-
forded in these contemplated hearings.

The rationale of our determination is as follows:

(1) The Supreme Court of the State of Minnesota by the terms of
our Constitution has power to issue writs of prohibition restraining a
court of limited jurisdiction from exceeding its power. Minn. Const. art.
6, § 2, provides that the Supreme Court “shall have original jurisdiction
in such remedial cases as may be prescribed by law.” By the terms of
Minn. St. 480.04, the legislature has provided:

“The court shall have power to issue to all courts of inferior jurisdic-
tion and to all corporations and individuals, writs of error, certiorari,
mandamus, prohibition, quo warranto and all other writs and processes,
whether especially provided for by statute or not, that are necessary
to the execution of the laws and the furtherance of justice. It shall be
always open for the issuance and return of such writs and processes
and for the hearing and determination of all matters involved therein
and for the entry in its minutes of such orders as may from time to
time be necessary to carry out the power and authority conferred upon
it by law, subject to such regulations as it may prescribe. Any justice
of the court, either in vacation or in term, may order the writ or
process to issue and prescribe as to its service and return.”
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(2) In Minnesota, the justice of the peace court is a court of inferior
jurisdiction.! Since the constitutional amendment of the judicial article
in 1956 justice of the peace courts exist in this state only to the extent
permitted by the legislature. Minn. Const. art. 6, §§ 1, 8, and Schedule.
The legislature has fixed narrow limits to the jurisdiction which may
be exercised by justices of the peace in this state. (Minn. St. 530.01,
530.05, 530.06, 531.03, 531.04, 532.37.) Acts in excess thereof by such jus-
tices of the peace are a nullity and subject to control by a writ of pro-
hibition. Smith v. Tuman, 262 Minn. 149, 114 N. W. (2d) 73.

(3) The power to prohibit an improper exercise of jurisdiction em-
braces the power to issue ex parte an order designed to maintain the
status quo pending a hearing upon an application for a writ of prohibi-
tion. See, Minn. St. 480.04. In the case of In re Lord, 255 Minn. 370, 378,
97 N. W. (2d) 287, 292, under similar circumstances, we stated that—

“* * * this court had full authority to issue a preliminary order to
show cause why such peremptory writ should not issue, and, in order
to maintain the status quo until both sides of the controversy could be
heard, to issue a restraining order to prevent any further action from
being taken, either affirmatively or by inaction such as we have here.”

See, also, 21 C. J. 8., Courts, § 88, p. 136, and cases cited in note 13.

(4) The order executed by Justice Peterson, acting in the name of
this court, was a proper exercise of the court’s authority. Any justice
of the supreme court, either in vacation or in term, may execute orders
in behalf of the court pursuant to § 480.04. See, 48 C. J. S., Judges, § 48,
and particularly cases cited in note 94; 30A Am. Jur., Judges, § 35.

We find no essential requirement that such orders be issued by or
through the office of the clerk of this court. To impose such a require-
ment would unnecessarily curtail the capacity of this court to respond
in emergency situations. It would be unreasonable to make the
performance of a clerical act a necessary condition to the exercise of
judicial authority which must be asserted promptly to be effective. The
signature of a justice of this court is adequate assurance of the
authenticity of any order to which such signature is affixed.

Although the verification of statements of fact submitted to this

court in ex parte matters is to be preferred, there is no jurisdictional
requirement that a petition for temporary relief or for a writ of prohibi-

tion be verified. See, Dean v. First Nat. Bank, 217 Ore. 340, 341 P. (2d)
512; 73 C. J. S., Prohibition, § 26. In the matter before us it was evident

1 For a definition of the term “inferior courts” see 21 C. J. S., Courts,
§7,p. 2L
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from an examination of the summons and complaint in the proceedings
sought to be restrained that Justice of the Peace Mahoney was under-
taking to act in a matter with respect to which he had no jurisdiction.
The representation of an attorney at law authorized to practice be-
fore this court that a copy of this summons and complaint attached to
the petition seeking the writ of prohibition was a true and correct copy
of the process served on his client formed in itself an adequate factual
basis for the issuance of the temporary order directed to Justice of the
Peace Mahoney and Jerome Daly.

(5) The refusal of the justice of the peace to respect the July 11
order of this court was not justified. The justice of the peace would be
bound to obey our intermediary order regardless of whether the actions
restrained by our order were in excess of his jurisdiction. In re Lord,
supra. Apart from this principle, it is clear that the proceedings re-
strained were beyond the limits of the jurisdiction of the justice of the
peace in a number of respects, including these:

(a) The summons, being returnable at 7 p. m. rather than between
the hours of 9 a. m. and 5 p. m. as specified by Minn, St. 531.03, was a
nullity.

(b) The summons did not contain a statement of the amount
claimed by plaintiff as required by § 531.03.

(¢) Contrary to the provisions of § 531.04, the summons was per-
sonally served upon Northwestern National Bank of Minneapolis in the
city of Minneapolis, a city having a population in excess of 200,000.

(d) This service was performed outside of the county of issuance,
Scott County, in violation of the provision of § 531.04 that such service
must satisfy the requirements of Minn. St. 532.29. One of the require-
ments of Minn. St. 532.29 is a continuance of proceedings for a period
not exceeding 20 days, and no such continuance was provided in this
case.

(e) The amount in controversy exceeded the $100 jurisdictional
limitation of the justice of the peace courts under § 530.05.

(f) The relief sought, a declaratory judgment, was not within the
granted powers of a justice of the peace. See, § 530.05. It has been the
law ever since the 1861 case of Fowler v. Atkinson, 6 Minn. 350 (503),
that a justice of the peace has no jurisdiction over equitable proceed-
ings. See, Smith v. Tuman, supra.

(6) We are satisfied from the record that the justice of the peace
acted upon the advice and at the instance of attorney Jerome Daly. Mr.
Mahoney was not admitted to practice as a lawyer. An attorney who
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intentionally and deliberately advises and encourages a justice of the
beace or any other person to disregard an order of the Minnesota Su-
preme Court is guilty of contempt. See, Minn. St. 588.01, subd. 3(1, 2, 3,
7}; In re Lord, suprae,; State v. Leftwich, 41 Minn. 42, 42 N. W. 598; In re
Green, 172 Ohio St. 269, 175 N. E. (2d) 59. The fact that such advice is
prompted by fanciful notions that justice of the peace courts have a
constitutional status giving them immunity from the jurisdiction of the
supreme court of this state cannot excuse or justify this conduct. This
is especially the case in the present situation where the jurisdiction of
this court to prohibit acts beyond the jurisdiction of a justice of the
pbeace was clearly delineated by our decision in Smith v. Tuman,
supra, published in 1962, See, also, State ex rel. Meister v. Stanway, 174
Minn. 608, 219 N. W. 452.

(7) The supreme court has inherent power to discipline an attorney
guilty of contempt. In re Contempt of Cary, 165 Minn. 203, 206 N. W. 402.
In exercising this authority no attempt is made to impose the sanctions
of the criminal law. A principal purpose of the exercise of disciplinary
authority is to assure respect for the orders of this court by attorneys,
who, as much as judges, are responsible for the orderly administration
of justice in this state. In disciplinary proceedings the formal requisites
of criminal procedure, including the right to a jury trial, have no ap-
plication. In re Disbarment of Williams, 221 Minn. 554, 23 N. W. (2d) 4;
In re Application for Discipline of Rerat, 232 Minn. 1, 44 N. W. 2d)
273; In re Application for Discipline of Joyce, 242 Minn. 427, 65 N. W.
(2d) 581, certiorari denied sub nom. Joyce v. Dell, 348 U. S. 883, 75
S. Ct. 124, 99 L. ed. 694; In re Discipline of Tracy, 197 Minn. 35, 266
N. W. 88, 267 N. W. 142,

DisrosiTion

Jerome Daly is adjudged to be guilty of contempt of this court. We
are not prepared to determine with finality at this time the appropriate
form of discipline to be prescribed. Final resolution of the matter must
depend on whether the acts of this attorney are a part of a persistent
and continuing effort to defy the authority of the courts and in part on
whether there is any disposition to amend the contumacious behavior
demonstrated.

The Rules of the Supreme Court for Discipline and Reinstatement
of Attorneys, adopted November 14, 1961 (260 Minn. X), which pre-
scribe the procedure to be followed in cases where unproved complaints
involving alleged unprofessional conduct are leveled against an at-
torney, was not intended to apply to situations where an attorney has
been found in contempt of this court and an inquiry is needed to aid
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us in determining the kind of discipline to be imposed. To meet the
problem posed by this case, we herewith refer further proceedings in
this matter to the Honorable E. R. Selnes, Judge of the District Court
of the State of Minnesota, who will act as a referee of the Minnesota
Supreme Court in order to consider such evidence as may be presented
to him bearing on the fitness and competence of Jerome Daly to serve
as a practicing attorney in the courts of this state. The State Board of
Law Examiners (see, In re Disbarment of McDonald, 204 Minn. 61, 282
N. W. 677, 284 N. W. 888) is hereby assigned the duty and responsibil-
ity of conducting a thorough investigation of the fitness and com-
petency of Jerome Daly to continue as a member of the bar of this state.
So far as applicable, proceedings shall be in conformity with the rules
of this court promulgated November 14, 1961. Due notice of such
charges of unfitness and incompetence as may be warranted by the evi-
dence secured, together with due and proper notice of the time and
place of such hearings as may be held with respect to such charges as
may be filed, shall be afforded the said Jerome Daly. The Practice of
Law Committee of the Minnesota State Bar Association is authorized
to intervene and become a party to these proceedings if it so elects.
Upon the evidence presented and received, together with such evidence
as may be presented by the said Jerome Daly in his own behalf, the
Honorable E. R. Selnes in his capacity as a referee of this court shall
make findings of fact and conclusions and recommendations for dis-
position of this matter as shall be justified by the evidence. Such de-
termination shall be conclusive subject to the right of any party ag-
grieved to secure a review of the referee’s determination in the manner
outlined in said rules of November 14, 1961.

Because of the deliberate and aggravated nature of the contumacious
conduct on the part of the said Jerome Daly and his failure or refusal
to present any reasonable justification for his effort to frustrate the
processes of the Minnesota Supreme Court, his privilege to practice law
in the courts of this state is suspended effective October 1, 1969; pro-
vided, however, that this court will consider such application as the
gaid Jerome Daly may make prior to October 1, 1969, for such limited
exceptions to this order of temporary suspension as may be proved
necessary in order to protect the interests of clients now represented
by the said Jerome Daly and involved in litigation pending in the
courts of this state. '

This matter is herewith referred to the Honorable E. R. Selnes,
designated as referee herein, for further proceedings consistent with
this opinion, which proceedings shall be entitled “In re Jerome Daly.”
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LEO ZURN v. NORTHWESTERN NATIONAL
BANK OF MINNEAPOLIS AND ANOTHER.
LEO ZURN v. FIRST NATIONAL BANK OF

MINNEAPOLIS AND ANOTHER.

170 N. W, (2d) 600.
September 5, 1969—Nos. 42088, 42117.

Courts—acts by justice of peace in excess of jurisdiction—effect.

Prohibition in this court upon the relation of the Northwestern
National Bank of Minneapolis and the First National Bank of Min-
neapolis to compel Martin V. Mahoney, justice of the peace of Credit
River Township, Scott County, to refrain from any further proceedings
in actions brought by Leo Zurn against said relators. Applications dis-
missed.

Faegre & Benson, Gordon G. Busdicker, Dorsey, Marquart, Wind-
horst, West & Halladay, and Jan D. Stuurmans, for relators.

Per CURIAM.

Applications for a writ of prohibition in the above-entitled con-
solidated matters instituted before Martin V. Mahoney, justice of the
peace of Credit River Township, Scott County, Minnesota.

) The death of Mr. Mahoney on August 22, 1969, makes these proceed-
ings moot as to him.

However, to avoid the necessity of further proceedings to vacate and
set aside any action taken herein by Mr. Mahoney prior to his death
(see, 42 Am. Jur., Prohibition, § 47), we declare all proceedings in this
matter before the justice of the peace a nullity upon the jurisdictional
grounds set forth in In re Daly, 284 Minn. 567, 171 N. W. (2d) 818.

The applications for the writ of prohibition are dismissed.



