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1. PURPOSE AND DEFINITIONS
A. Statement of Purpose and Principles

The purpose of the Sentencing Guidelines is to establish rational and consistent
sentencing standards that promote public safety, reduce sentencing disparity, and ensure
that the sanctions imposed for felony convictions are proportional to the severity of the
conviction offense and the offender's criminal history.

The sentencing guidelines shall embody the following principles:

1. In establishing and modifying the Sentencing Guidelines, the Commission's
primary consideration shall be public safety. This shall include consideratoin of the long-
term negative impact of the crime on the community. Minnesota Statutes, section 244.09,
subdivision 5.

2. Sentencing should be neutral with respect to the race, gender, social, or economic
status of convicted felons.

3. The severity of the sanction should increase in direct proportion to an increase
in offense severity or the convicted felon's criminal history, or both. This promotes a rational
and consistent sentencing policy.

4. Commitment to the Commissioner of Corrections is the most severe sanction
that can be imposed for a felony conviction, but it is not the only significant sanction available
to the court.

5. Because state and local correctional facility capacity is finite, confinement should
be imposed only for offenders who are convicted of more serious offenses or who have
longer criminal histories. To ensure such usage of finite resources, sanctions used in
sentencing convicted felons should be the least restrictive necessary to achieve the purposes
of the sentence.

6. Although the Sentencing Guidelines are advisory to the court, the presumptive
sentences are deemed appropriate for the felonies covered by them. Therefore, departures
from the presumptive sentences established in the Sentencing Guidelines should be made
only when substantial and compelling circumstances can be identified and articulated.

B. Definitions

As used in these Sentencing Guidelines (or "Guidelines"), the following terms have
the meanings given.

1. Commitment. "Commitment" occurs when the offender is sentenced to the
custody of the Commissioner of Corrections.

2. Concurrent Sentence. When the court orders sentences to be "concurrent,” the
court is ordering that multiple sentences be served at the same time.
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3. Consecutive Sentence. When the court orders sentences to be "consecutive," the
court is ordering that multiple sentences be served one after the other in the manner described
in section 2.F.

4. Criminal History Score. The "criminal history score" is comprised of criminal
history factors detailed in section 2.B. The horizontal axis on the applicable grid represents
the offender's criminal history score.

5. Departure. A "departure" is a pronounced sentence other than that recommended
in the appropriate cell on the applicable Grid, including a stayed or imposed gross
misdemeanor or misdemeanor sentence.

a. Dispositional Departure. A "dispositional departure" occurs when the court
orders a disposition other than that recommended in the Guidelines.

(1) Aggravated Dispositional Departure. An "aggravated dispositional
departure”" occurs when the Guidelines recommend a stayed sentence but the court
pronounces a prison sentence.

(2) Mitigated Dispositional Departure. A "mitigated dispositional
departure" occurs when the Guidelines recommend a prison sentence but the court stays
the sentence.

b. Durational Departure. A "durational departure" occurs when the court orders
a sentence with a duration other than the presumptive fixed duration or range in the
appropriate cell on the applicable Grid.

(1) Aggravated Durational Departure. An "aggravated durational
departure" occurs when the court pronounces a duration that is more than 20 percent higher
than the fixed duration displayed in the appropriate cell on the applicable Grid.

(2) Mitigated Durational Departure. A "mitigated durational departure”
occurs when the court pronounces a sentence that is more than 15 percent lower than the
fixed duration displayed in the appropriate cell on the applicable Grid.

6. Departure Report. A "departure report” is a form completed by the sentencing
court when the court pronounces a sentence that is a departure from the presumptive sentence.
Under Minn. R. Crim. P. 27.03, subd. 4(c), the form must be completed and submitted to
the Sentencing Guidelines Commission within 15 days after sentencing.

7. Executed Sentence. An "executed sentence" is the total period of time for which
an inmate is committed to the custody of the Commissioner of Corrections (sent to prison).
Under Minnesota Statutes, section 244.101, the sentence consists of two parts: a minimum
term of imprisonment and a maximum period of supervised release.

a. Term of Imprisonment. For offenders committed to the Commissioner of
Corrections for crimes committed on or after August 1, 1993, the "term of imprisonment"
(incarceration) is equal to two-thirds of the executed sentence.

b. Supervised Release Term. For offenders committed to the Commissioner
of Corrections for crimes committed on or after August 1, 1993, the "supervised release
term" is a period of mandatory community supervision, which is served following the end
of the term of imprisonment, and is equal to one-third of the executed sentence less any
applicable disciplinary confinement period.

8. Extended Jurisdiction Juvenile (EJJ). An "extended jurisdiction juvenile" is a
child who, under the procedures in Minnesota Statutes, section 260B.130, has been given
a stayed adult sentence and a juvenile disposition, and for whom jurisdiction of the juvenile
court may continue until the child's twenty-first birthday.

9. Factfinder. The "factfinder" or finder of fact determines the facts in the case,
and may be either the court or the jury.

10. Hernandize. "Hernandize" (or "Hernandizing") is the unofficial term for the
process described in section 2.B.1.e of counting criminal history when multiple offenses
are sentenced on the same day before the same court.
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11. Local Confinement. "Local confinement" is a term of incarceration of up to
one year served in a local facility, and may be pronounced by the court as a condition of
probation.

12. Mandatory Minimum. The "mandatory minimum" is a minimum executed
sentence duration specified in statute for offenders convicted of certain felony offenses.

13. Presumptive Sentence. "Presumptive sentences" are those sentences provided
on the Sentencing Guidelines Grids. They are presumptive because they are presumed to
be appropriate for all typical cases sharing criminal history and offense severity
characteristics.

a. Presumptive Disposition. The "presumptive disposition" 1is the
recommendation for either a commitment or a stayed sentence.

(1) Presumptive Commitment. A "presumptive commitment" is a
recommended disposition of imprisonment for cases contained in cells outside of the shaded
area on the Grids.

(2) Presumptive Stayed Sentence. A "presumptive stayed sentence” is a
recommendation for a stayed sentence for cases contained in the cells within the shaded
area on the Grids.

b. Presumptive Duration. The "presumptive duration" is the recommended
fixed sentence length in months found in the appropriate cell on the applicable Grid.

c. Presumptive Range. The "presumptive range" is provided for a sentence
that is a presumptive commitment. Pursuant to Minnesota Statutes, section 244.09,
subdivision 5, clause (2), the range is 15 percent lower and 20 percent higher than the fixed
duration displayed in each cell on the Grids.

d. Lower Range. The "lower range" is that portion of the presumptive range
that is shorter than the fixed presumptive duration.

14. Sentence Modifier. A "sentence modifier" is a statute that aids in defining the
punishment for the underlying offense. A sentence modifier can affect either or both the
duration and the disposition of the presumptive sentence. See section 2.G for policies relating
to determining the presumptive sentence for offenses that include a sentence modifier.

15. Sentencing Guidelines Grids. The "Sentencing Guidelines Grids" (or "Grids")
display presumptive sentences for felony offenses according to the severity level of the
offense (vertical axis) and offender's criminal history score (horizontal axis).

a. Sex Offender Grid. The "Sex Offender Grid" displays the presumptive
sentences for criminal sexual conduct, failure to register as a predatory offender, and related
offenses as shown on the Sex Offender Grid.

b. Drug Offender Grid. The "Drug Offender Grid" displays the presumptive
sentences for controlled substance crime, failure to affix stamp, and related offenses as
shown on the Drug Offender Grid.

c. Standard Grid. The "Standard Grid" displays the presumptive sentences for
felony offenses not on the Sex Offender Grid or Drug Offender Grid.

16. Sentencing Worksheet. The "Sentencing Worksheet" (or "Worksheet") is a
form completed by probation at the direction of the court under Minnesota Statutes, section
609.115, subdivision 2a. The Worksheet reflects the severity of the current conviction
offense, applicable history as calculated under Sentencing Guidelines policies, and the
presumptive sentence as reflected in the appropriate cell of the applicable Grid. A separate
Worksheet should be completed for all felony-level offenses receiving a stayed or imposed
sentence, or a stay of imposition. This includes offenses that receive a life sentence and
felony convictions for which the court imposes a gross misdemeanor or misdemeanor
sentence.

17. Severity Level. The "severity level” is a ranking assigned to each felony offense
by the Sentencing Guidelines Commission to indicate the seriousness of the offense. The
vertical axis on the applicable grid represents the severity of the conviction offense. Felony
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offenses, other than sex and drug offenses, are arranged on the Standard Grid into eleven
levels of severity, ranging from high (Severity Level 11) to low (Severity Level 1). Sex
offenses are arranged on the Sex Offender Grid into eight severity levels, ranging from high
(Severity Level A) to low (Severity Level H). Drug offenses are arranged on the Drug
Offender Grid into nine levels of severity, ranging from high (Severity Level D9) to low
(Severity Level D1). Offenses listed within each severity level are deemed equally serious.

18. Statutory Maximum. The "statutory maximum" is the maximum sentence
duration provided for the offense in statute (e.g., "imprisonment for not more than 15 years").

19. Stayed Sentence. A "stayed sentence" may be accomplished by either a stay
of imposition or a stay of execution. There are two steps in sentencing: the imposition of a
sentence and the execution of the sentence imposed. The imposition of sentence consists
of pronouncing the sentence to be served in prison (for example, three years imprisonment).
The execution of an imposed sentence consists of transferring the felon to the custody of
the Commissioner of Corrections to serve the prison sentence.

a. Stay of Imposition. A "stay of imposition" occurs when the court accepts
and records a finding or plea of guilty, but does not impose (or pronounce) a prison sentence.
If the offender successfully completes the stay, the case is discharged, and the conviction
i1s deemed a misdemeanor under Minnesota Statutes, section 609.13, but is still included in
criminal history under section 2.B.

b. Stay of Execution. A "stay of execution" occurs when the court accepts and
records a finding or plea of guilty, and a prison sentence is pronounced, but is not executed.
If the offender successfully completes the stay, the case is discharged, but the offender
continues to have a record of a felony conviction, which is included in criminal history
under section 2.B.

2. DETERMINING PRESUMPTIVE SENTENCES

The presumptive sentence for any offender convicted of a felony committed on or after
May 1, 1980, is determined by the Sentencing Guidelines in effect on the date of the
conviction offense, except that:

(1) If multiple offenses are an element of the conviction offense, the date of the
conviction offense must be determined by the factfinder.

(2) If offenses have been aggregated under one of the following statutes, or as
otherwise permitted by statute, the date of the earliest offense should be used as the date of
the conviction offense:

Statute Number Offense Title

349.2127, subds. 2 and 6 Gambling Regulations

609.322, subd. 1c Solicitation, Promotion, and Inducement of Prostitution;
Sex Trafficking

609.52, subd. 3(5) Theft

609.527, subd. 7 Identity Theft

609.535, subd. 2a(b) Issuance of Dishonored Checks

609.551, subd. 3 Rustling and Livestock Theft

609.595 Criminal Damage to Property

609.631, subd. 4 Check Forgery

609.632, subd. 5 Counterfeiting Currency
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609.763, subd. 3 Lawful Gambling Fraud

609.821, subd. 3 Financial Transaction Card Fraud
609.86, subd. 3(2) Commercial Bribery

609.893, subd. 3 Telecommunications Fraud
609.895, subd. 3 Counterfeited Intellectual Property

The presumptive sentence is found in the cell of the appropriate Grid located at the
intersection of the criminal history score and the severity level. The Grids represent the two
dimensions most important in sentencing decisions.

A. Offense Severity

1. General Rule. The applicable offense severity level is determined by the conviction
offense, not the charging offense. The severity level for each felony offense is found in
section 5.A, Offense Severity Reference Table.

2. Theft and Damage to Property; Foreseeable Risk of Bodily Harm. For an offender
sentenced for theft under Minnesota Statutes, section 609.52, subdivision 3a, the severity
level ranking is elevated by one severity level from that listed on the Offense Severity
Reference Table if the offense creates a foreseeable risk of bodily harm to another and:

a. the violation involves a monetary value over $1,000; or

b. the violation involves a monetary value between $500 and $1,000, and the
offender has been convicted within the preceding five years for an offense under Minnesota
Statutes, section 609.52, subdivision 3.

3. First-Degree Murder. A severity level has not been assigned to first-degree murder
because by law the punishment is a mandatory life sentence.

4. Unranked Offenses. Some offenses are designated as unranked offenses. When the
court sentences an unranked offense, the court must assign an appropriate severity level for
the offense and specify on the record why that particular level was assigned. The court may
consider, but is not limited to, the following factors:

a. the gravity of the specific conduct underlying the unranked offense;

b. the severity level assigned to any ranked offense with elements that are similar
to the elements of the unranked offense;

c. the conduct of and severity level assigned to other offenders for the same
unranked offense; and

d. the severity level assigned to other offenders engaged in similar conduct.

If an offense is omitted from the Offense Severity Reference Table, the offense is
considered unranked.

5. Attempts, Conspiracies, and Other Sentence Modifiers. When the current offense
includes a sentence modifier, such as attempt or conspiracy, the severity level is found by
determining the severity level for the underlying offense. Determining the presumptive
sentence for these offenses is described in section 2.G.

Comment

2.A.01. The date of the offense is important because the offender's age at the time of
the offense will determine whether the juvenile record is considered, and the date of the
offense might determine whether a custody status point should be given and the order of
sentencing with multiple convictions.

2.A4.02. If multiple offenses are an element of the offense and the determination of which
presumptive sentence applies depends on the offense date, the date of the conviction offense
must be determined by the factfinder. See State v. DeRosier, 719 N.W.2d 900 (Minn. 2006)
(where defendant was charged with first-degree criminal sexual conduct occurring from
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June through August of 2000 and the presumptive sentence increased on August 1, 2000,
from 86 to 144 months, the court erred when it made a finding without a jury that the offense
occurred after the effective date of the increased presumptive sentence).

2.A4.03. If the offense occurred on or before April 30, 1980, the Sentencing Guidelines
should not be used to sentence the case.

2.A.04. An unranked offense typically has one or more of the following characteristics:
(1) the offense is rarely prosecuted; (2) the offense covers a wide range of underlying
conduct; or (3) the offense is new and the severity of a typical offense cannot yet be
determined. If a significant number of future convictions are obtained under one or more
of the unranked offenses, the Commission will reexamine the ranking of these offenses and
assign an appropriate severity level for a typical offense. Practitioners can contact the
Commission for information on severity levels assigned to unranked offenses.

2.4.05. For Theft of a Motor Vehicle, to be ranked at Severity Level 4, the offender
must be convicted under the general theft statute, Minnesota Statutes, section 609.52,
subdivision 2, paragraph (a), clause (1), and the offense must involve theft of a motor
vehicle. It is the Commission's intent that any conviction involving the permanent theft of
a motor vehicle be ranked at Severity Level 4, regardless of the value of the motor vehicle.

2.A.06. When a sentencing worksheet is completed under Minnesota Statutes, section
609.115, subdivision 2a, for first-degree murder, Severity Level 12 should be used.

2.A.07. When an offender is convicted of two or more felony offenses arising from a
single behavioral incident, Minnesota Statutes, section 609.035, "contemplates that a
defendant will be punished for the 'most serious' of the offenses.” State v. Kebaso, 713
N.W.2d 317, 322 (Minn. 2006). When this occurs, the applicable severity level to use in
determining the presumptive sentence is the severity level assigned to the offense being
sentenced, which is ordinarily the most serious offense.

B. Criminal History

The horizontal axis on the Sentencing Guidelines Grids is the criminal history score.
An offender's criminal history score is the sum of points from eligible:

(1) prior felonies;

(2) custody status at the time of the offense;

(3) prior misdemeanors and gross misdemeanors; and
(4) prior juvenile adjudications.

This section details the requirements for calculating the criminal history points in each
of these areas. This section also details the requirements for calculating criminal history
points for convictions from jurisdictions other than Minnesota and convictions for enhanced
felonies.

Comment

2.B.01. The Guidelines reduce the emphasis given to criminal history in sentencing
decisions. Under past judicial practice, criminal history was the primary factor in
dispositional decisions. Under the Guidelines, the conviction offense is the primary factor,
and criminal history is a secondary factor in dispositional decisions. Prior to enactment of
the Guidelines, there were no uniform standards regarding what should be included in an
offender's criminal history, no weighting format for different types of offenses, and no
systematic process to check the accuracy of the information on criminal history.

2.B.02. The Guidelines provide uniform standards for the inclusion and weighting of
criminal history information. The sentencing hearing provides a process to assure the
accuracy of the information in individual cases.

2.B.03. Minnesota Statutes, section 6094.03, subdivision 7a, paragraph (b), provides,
in part:

Notwithstanding the issuance of an expungement order:
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(1) except as provided in clause (2), an expunged record may be opened, used, or
exchanged between criminal justice agencies without a court order for the purposes of
initiating, furthering, or completing a criminal investigation or prosecution or for sentencing
purposes or providing probation or other correction services;

(2) when a criminal justice agency seeks access to a record that was sealed under
Minnesota Statutes, section 6094.02, subdivision 3, paragraph (a), clause (1), after an
acquittal or a court order dismissing for lack of probable cause, for purposes of a criminal
investigation, prosecution, or sentencing, the requesting agency must obtain an ex parte
court order after stating a good-faith basis to believe that opening the record may lead to
relevant information.

1. Prior Felonies. Assign a particular weight, as set forth in paragraphs a. and b., to
each extended jurisdiction juvenile (EJJ) conviction and each felony conviction, provided
that a felony sentence was stayed or imposed before the current sentencing or a stay of
imposition of sentence was given before the current sentencing.

The severity level ranking in effect at the time the current offense was committed
determines the weight assigned to the prior offense.

a. Current Offense on Standard Grid or Drug Offender Grid. If the current offense
is not on the Sex Offender Grid, determine the weight assigned to each prior felony sentence
according to its severity level, as follows:

Current Offense on Standard Grid or Drug Offender Grid

SEVERITY LEVEL POINTS

1-2,D1-D2 1/2

3-5, D3-D5 1

6-8, D6-D7 1172

9-11, D8-D9 2

Murder 1st Degree 2

A 2

B-E 1172

F-G 1

H 1/2 (for first offense);

1 (for subsequent offenses)

b. Current Offense on Sex Offender Grid. If the current offense is on the Sex
Offender Grid, determine the weight assigned to each prior felony sentence according to
its severity level, as follows:

Current Offense on Sex Offender Grid

SEVERITY LEVEL POINTS
1-2, D1-D2 1/2
3-5,D3-D5 1

6-8, D6-D7 1172

9-11, D8-D9 2
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Murder 1st Degree 2

A 3

B-C 2

D-E 1172

F-G 1

H 1/2 (for first offense);

1 (for subsequent offenses)

c. Felony Decay Factor. A prior felony sentence or stay of imposition following a
felony conviction must not be used in computing the criminal history score if a period of
fifteen years has elapsed since the date of discharge from or expiration of the sentence to
the date of the current offense.

d. Assigning Felony Weights - Previous Court Appearances Resulting in Multiple
Sentences. Following are exceptions to including prior felonies in criminal history when
multiple felony sentences were imposed in a previous court appearance:

(1) Single Course of Conduct / Multiple Sentences. When multiple sentences
for a single course of conduct were imposed under Minnesota Statutes, section 152.137,
609.585, or 609.251, include in criminal history only the weight from the offense at the
highest severity level.

(2) Single Course of Conduct / Multiple Victims. When multiple offenses
arising from a single course of conduct involving multiple victims were sentenced, include
in criminal history only the weights from the two offenses at the highest severity levels.

e. Assigning Felony Weights - Current Multiple Sentences. Multiple offenses
sentenced at the same time before the same court must be sentenced in the order in which
they occurred. As each offense is sentenced, include it in the criminal history on the next
offense to be sentenced (also known as "Hernandizing™) except as follows:

(1) Single Course of Conduct / Multiple Sentences. When multiple current
convictions arise from a single course of conduct and multiple sentences are imposed on
the same day under Minnesota Statutes, section 152.137, 609.585, or 609.251, the conviction
and sentence for the "earlier" offense does not increase the criminal history score for the
"later" offense.

(2) Single Course of Conduct / Multiple Victims. When multiple current
convictions arise out of a single course of conduct in which there were multiple victims,
weights are given only to the two offenses at the highest severity levels.

f. Prior Offense with Attempt, Conspiracy, or Other Sentence Modifier. When a
prior offense included a sentence modifier, such as attempt, conspiracy, or other sentence
modifier as described in section 2.G, the prior conviction must be given the same felony
weight as a completed offense.

g. Prior Offenses with No Conviction. Assign no weight to an offense for which
a judgment of guilty has not been entered before the current sentencing, such as a stay of
adjudication or continuance for dismissal.

h. Non-Felony Sentence. Except when a monetary threshold determines the offense
classification of the prior offense (see section 2.B.7), when a prior felony conviction resulted
in a non-felony sentence (misdemeanor or gross misdemeanor), the conviction must be
counted in the criminal history score as a misdemeanor or gross misdemeanor conviction
as indicated in section 2.B.3.

i. Total Felony Points. The felony point total is the sum of the felony weights. If
the sum of the weights results in a partial point, the point value must be rounded down to
the nearest whole number.
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Comment

2.B.101. The basic rule for computing the number of prior felony points in the criminal
history score is that the offender is assigned a particular weight for every felony conviction
for which a felony sentence was stayed or imposed before the current sentencing or for
which a stay of imposition of sentence was given for a felony level offense, no matter what
period of probation is pronounced, before the current sentencing.

2.B.102. No partial points are given -- thus, an offender with less than a full point is
not given that point. For example, an offender with a total weight of 2 1/2 would have 2
felony points.

2.B.103. The Commission determined that it was important to establish a weighting
scheme for prior felony sentences to assure a greater degree of proportionality in the current
sentencing. Offenders who have a history of serious felonies are considered more culpable
than those offenders whose prior felonies consist primarily of low severity, nonviolent

offenses.

2.B.104. The Commission recognized that determining the severity level of the prior
felonies may be difficult in some instances. For that reason, the severity level of the prior
offense is based on the severity level in effect when the offender commits the current offense.

2.B.105. If an offense has been repealed, but the elements of that offense have been
incorporated into another felony statute, determine the appropriate severity level based on
the severity level ranking for the current felony offense containing those similar elements.
For example, in 2010, the Legislature recodified violations of domestic abuse no contact
orders from Minnesota Statutes, section 518B.01, subdivision 22, paragraph (d), into
Minnesota Statutes, section 629.75, subdivision 2, paragraph (d). This policy also applies
to offenses that are currently assigned a severity level ranking, but were previously unranked
and excluded from the Offense Severity Reference Table. For example, possession of
pornographic work involving minors under Minnesota Statutes, section 617.247, subdivision
3, paragraph (a), was unranked until August 1, 2006. It is currently ranked at Severity Level
E, and receives a weight of 1 1/2 points.

2.B.106. If the prior offense has been removed from the current Severity Offense
Reference Table in response to a legislative action that repealed the prior offense and
created separate offenses with new or removed elements, use the current severity level for
the newly created offense that has been added to Severity Offense Reference Table and
encompasses the behavior necessarily proven by the prior conviction. It was contemplated
that the sentencing court, in its discretion, should make the final determination as to the
weight accorded prior felony sentences.

2.B.107. In cases of multiple offenses occurring in a single course of conduct in which
state law prohibits the offender from being sentenced on more than one offense, only the
offense at the highest severity level should be considered. The phrase "before the current
sentencing" means that in order for prior convictions to be used in computing the criminal
history score, the felony sentence for the prior offense must have been stayed or imposed
before sentencing for the current offense. When multiple current offenses are sentenced on
the same day before the same court, sentencing must occur in the order in which the offenses
occurred. The dates of the offenses must be determined according to the procedures in
section 2.4.

2.B.108. The Commission established policies to deal with several specific situations
that arise under Minnesota law: a conviction under Minnesota Statutes, section 152.137,
under which offenders convicted of methamphetamine-related crimes involving children
and vulnerable adults are subject to conviction and sentence for other crimes resulting from
the same criminal behavior; Minnesota Statutes, section 609.585, under which offenders
committing another felony offense during the course of a burglary could be convicted of
and sentenced for both the burglary and the other felony, and a conviction under Minnesota
Statutes, section 609.251, under which offenders who commit another felony during the
course of a kidnapping can be convicted of and sentenced for both offenses. For purposes
of computing criminal history, the Commission decided that consideration should only be
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given to the most severe offense when there are prior multiple sentences under provisions
of Minnesota Statutes, section 152.137, 609.585, or 609.251. This was done to prevent
inequities due to past variability in prosecutorial and sentencing practices with respect to
these statutes, to prevent systematic manipulation of these statutes in the future, and to
provide a uniform and equitable method of computing criminal history scores for all cases
of multiple convictions arising from a single course of conduct, when single victims are
involved.

When multiple current convictions arise from a single course of conduct and multiple
sentences are imposed on the same day under Minnesota Statutes, section 152.137, 609.5835,
or 609.251, the conviction and sentence for the "earlier" offense should not increase the
criminal history score for the "later" offense.

2.B.109. The Commission has carefully considered the application of the Hernandez
method to sentencing in provisions of Minnesota law other than Minnesota Statutes, sections
152,137, 609.585, and 609.251. The Commission's decision not to amend the Sentencing
Guidelines is deliberate. See, State v. Williams, 771 N.W.2d 514 (Minn. 2009).

2.B.110. To limit the impact of past variability in prosecutorial discretion, the
Commission decided that for prior multiple felony sentences arising out of a single course
of conduct in which there were multiple victims, consideration should be given only for the
two most severe offenses. For example, if an offender had robbed a crowded liquor store,
he could be convicted of and sentenced for the robbery, as well as one count of assault for
every person in the store at the time of the offense. Past variability in prosecutorial charging
and negotiating practices could create substantial variance in the number of felony sentences
arising from comparable criminal behavior. To prevent this past disparity from entering
into the computation of criminal histories, and to prevent manipulation of the system in the
future, the Commission limited consideration to the two most severe offenses in such
situations. This still allows differentiation between those getting multiple sentences in such
situations from those getting single sentences, but it prevents the perpetuation of gross
disparities from the past.

This limit in calculating criminal history when there are multiple felony sentences arising
out of a single course of conduct with multiple victims also applies when such sentences
are imposed on the same day.

2.B.111. When an offender was convicted of a felony but was given a misdemeanor or
gross misdemeanor sentence, the offense will be counted as a misdemeanor or gross
misdemeanor for purposes of computing the criminal history score. The Commission also
recognized that where such sentences were given, it was the opinion of the court that the
offending behavior did not merit felonious punishment, or other circumstances existed that
Justified a limit on the severity of the sanction.

2.B.112. The decision to stay execution of sentence rather than to stay imposition of
sentence as a means to a probationary term following a felony conviction is discretionary
with the court. Considerable disparity appears to exist in the use of these options. In the
case of two similar offenders it is not uncommon for one to receive a stay of execution and
another to receive the benefit of a stay of imposition. There may also be geographical
disparities. As a result of the disparity that exists in the use of stays of imposition, the
Commission determined to treat stays of execution and stays of imposition the same with
respect to criminal history point accrual. Similar treatment has the additional advantage
of a simplified procedure for computing criminal history scores.

2.B.113. The Commission established a "decay factor" for the consideration of prior
felony offenses in computing criminal history scores. The Commission decided it was
important to consider not just the total number of felony sentences and stays of imposition,
but also the age of the sentences and stays of imposition. The Commission decided that the
presence of old felony sentences and stays of imposition should not be considered in
computing criminal history scores after a significant period of time has elapsed. A prior
felony sentence or stay of imposition would not be counted in criminal history score
computation if fifteen years had elapsed from the date of discharge or expiration of that
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sentence or stay of imposition to the date of the current offense. While this procedure does
not include a measure of the offender's subsequent criminality, it has the overriding
advantage of accurate and simple application.

2.B.114. An offense upon which a judgment of guilty has not been entered before the
current sentencing (e.g., under Minnesota Statutes, section 152.18, subdivision 1), must not
be assigned any weight in computing the criminal history score.

2.B.115. Under Minnesota Statutes, section 260B.130, a child alleged to have committed
a felony offense under certain circumstances may be prosecuted as an extended jurisdiction
Jjuvenile (EJJ). If the prosecution results in a guilty plea or finding of guilt and the court
imposes a disposition according to Minnesota Statutes, section 260B.130, subdivision 4,
paragraph (a), the extended jurisdiction juvenile conviction must be treated the same as an
adult felony sentence for purposes of calculating the prior felony record component of the
criminal history score. All of the policies under section 2.B.1, and corresponding commentary
apply to EJJ convictions. If the EJJ conviction resulted in execution of the stayed adult
prison sentence, the offense can only be counted once in the criminal history.

2.B.116. Legal authorities use the terms "single course of conduct" and "single
behavioral incident" interchangeably. In the Guidelines, this is referred to as "single course
of conduct.”

2. Custody Status at the Time of the Offense.

a. One Custody Status Point. Assign one custody status point when the conditions
in paragraphs (1) through (3) are met:

(1) The offender was under one of the following custody statuses:
(i) probation;
(i1) parole;
(iii) supervised release;

(iv) conditional release following release from an executed prison sentence
(see conditional release terms listed in section 2.E.3);

(v) release pending sentencing;

(vi) confinement in a jail, workhouse, or prison pending or after
sentencing; or

(vii) escape from confinement following an executed sentence.

(2) The offender was under one of the custody statuses in paragraph (1) after
entry of a guilty plea, guilty verdict, or conviction. This includes a guilty plea for an offense
under Minnesota Statutes, section 152.18, subdivision 1.

(3) The offender was under one of the custody statuses in paragraph (1) for
one of the following:

(i) a felony;
(i1) extended jurisdiction juvenile (EJJ) conviction;
(iii) non-traffic gross misdemeanor;

(iv) gross misdemeanor driving while impaired, refusal to submit to a
chemical test, or reckless driving; or

(v) targeted misdemeanor.

(4) Early Discharge From Probation. Assign a custody point if the offender
is discharged from probation but commits an offense within the initial period of probation
pronounced by the court. Do not assign a point if the probation is revoked and the offender
serves an executed sentence.

(5) Assigning Points to Offenses Committed Over Time. Assign a custody
status point when the offender meets the conditions in paragraphs (1) through (3) and the
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offender was placed under one of the custody statuses in paragraph (1) at any point in time
during which the offense occurred when:
(i) multiple offenses are an element of the conviction offense; and
(i1) the conviction offense is an aggregated offense.
b. Two Custody Status Points. Assign two custody status points if:

(1) the current conviction offense is an offense on the Sex Offender Grid other
than Failure to Register as a Predatory Offender (Minnesota Statutes, section 243.166); and

(2) the offender qualifies for one custody status point, as described in section
a, above, for an offense currently found on the Sex Offender Grid other than Failure to
Register as a Predatory Offender (Minnesota Statutes, section 243.166).

c. Additional Duration. An additional three months must be added to the duration
of the appropriate cell time, which then becomes the presumptive duration, when:

(1) a custody status point is assigned; and

(2) the offender's total Criminal History Score exceeds the maximum score
on the applicable Grid (i.e., 7 or more).

Three months must also be added to the lower and upper end of the range provided in
the appropriate cell on the applicable Grid.

If the current conviction is an attempt, conspiracy, or other offense with a sentence
modifier that reduces the presumptive sentence, the three months must be added to the cell
duration before the duration is reduced as outlined in section 2.G. The presumptive duration,
however, cannot be less than one year and one day.

d. No Custody Status Points Assigned. The offender must not be assigned custody
status points when:

(1) The offender was committed for treatment or examination under Minn. R.
Crim. P. 20.

(2) The offender was on juvenile custody status other than for an extended
jurisdiction juvenile (EJJ) conviction, at the time the adult felony was committed.

(3) The offender was on custody status for a misdemeanor or gross
misdemeanor DWI committed when the offender was 16 or 17 years old, and the DWI was
processed in adult court under Minnesota Statutes, section 260B.225, subdivisions 3 and 8.

Comment

2.B.201. The basic rule assigns offenders one point if they were under some form of
eligible criminal justice custody status when they committed the offense for which they are
now being sentenced.

2.B.202. The Commission determined that the potential for a custody status point should
remain for the entire period of the probationary sentence. If an offender receives an initial
term of probation that is definite, is released from probation prior to the expiration of that
term and commits a new crime within the initial term, it is clear that a custody point will
be assigned. For example, if the offender is put on probation for five years, is released from
probation in three years, and commits a new crime in year four, at least one custody status
point will be added to the offender's criminal history. When the offender is given an indefinite
initial term of probation and commits a new crime at any time prior to the end date of the
pronounced range, the offender will be assigned a custody status point. Thus, an initial
term of probation "not to exceed three years" is, for this purpose, three years; "three to five
years" is five years, "up to the statutory maximum" is the statutory maximum. If probation
is revoked and the offender serves an executed prison sentence for the prior offense, eligibility
for the custody status point ends with discharge from the sentence.

2.B.203. Probation given for an offense under Minnesota Statutes, section 152.18,
subdivision 1, will result in the assignment of a custody status point because a guilty plea
has previously been entered and the offender has been on a probationary status.
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2.B.204. Commitments under Minn. R. Crim. P. 20 and juvenile custody status are not
included because, in those situations, there has been no conviction. However, a custody
point will be assigned if the offender committed the current offense while under some form
of custody following an extended jurisdiction juvenile (EJJ) conviction.

2.B.205. The custodial statuses covered by this policy are those occurring after
conviction of a felony, non-traffic gross misdemeanor, gross misdemeanor driving while
impaired or refusal to submit to a chemical test, gross misdemeanor reckless driving, or
misdemeanor on the targeted misdemeanor list provided in Minnesota Statutes, section
299C. 10, subdivision 1, paragraph (e). Thus, an offender who commits a new felony while
on pre-trial diversion or pre-trial release on another charge does not get a custody status
point. Likewise, offenders serving a misdemeanor sentence for an offense not on the targeted
misdemeanor list provided in Minnesota Statutes, section 299C. 10, subdivision 1, paragraph
(e), do not receive a custody status point, even if the court imposed the misdemeanor sentence
upon conviction of a gross misdemeanor or felony.

2.B.206. As a general rule, the Commission excludes traffic offenses from consideration
in computing the criminal history score. Given the increased penalties associated with
driving while impaired (DWI) offenses and the serious impact on public safety, the
Commission determined that these offenses should be considered for custody status points
in the same manner as non-traffic offenses.

2.B.207. The most problematic consequence of a Criminal History Score of 7 or more
(in excess of the maximum points differentiated by the Sentencing Guidelines Grids) is that
no additional penalty accrues for engaging in felonious behavior while under custody
supervision. For example, if an offender has a Criminal History Score of 7 and is released
pending sentencing for a Severity Level 3 offense, and he or she commits another Severity
Level 3 offense while awaiting sentencing, the presumptive sentence for the most recent
offense is the same as for the prior offense. A presumption exists against consecutive
sentences for most property offenses, and therefore no additional penalty results when this
situation occurs. The addition of three months to the cell duration provides a uniform
presumptive standard for dealing with this situation.

2.B.208. While the Commission believes that the impact of the custody status provision
should be maintained for all cases, incrementing the sanction for each criminal history
point above seven is deemed inappropriate. The primary determinant of the sentence is the
seriousness of the current conviction offense. Criminal history is of secondary importance,
and the Commission believes that proportionality in sentencing is served sufficiently with
the criminal history differentiations incorporated in the Sentencing Guidelines Grid and
with the special provision for maintaining the impact of the custody status provision. The
Commission deems further differentiation unnecessary to achieve proportionality in
sentencing.

2.B.209. The Commission believes that when multiple offenses are an element of the
conviction offense or the conviction offense is an aggregated offense, offenders should
receive a custody status point if they become subject to one of the custody status types listed
in section 2.B.2.a(1) at any point during the time period in which the offenses occurred.
While the Commission recognizes that its policy for determining the presumptive sentence
states that for aggregated offenses, the earliest offense date determines the date of offense,
it believes that eligibility for a custody status point should not be limited to the offender's
status at the time of the earliest date of offense.

2.B.210. When offenders on any custody status condition listed in section 2.B.2.b for
a sex offense commits another sex offense, they are assigned an additional custody status
point. The Commission believes that offenders who commit a subsequent sex offense pose
so significant a risk to public safety that their criminal history scores should be enhanced
to reflect this risk. This policy does not apply to the offense of Failure to Register as a
Predatory Offender (Minnesota Statutes, section 243.166).

2.B.211. Assign a custody status point to an offender on any custody status type who
absconds and commits a new felony offense. The custody status type depends on the form
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of supervision that exists when the offender commits a new offense. For example, assign a
custody status point to an offender who absconds from supervised release and commits a
new felony offense. The custody status type would be "supervised release."

3. Prior Gross Misdemeanors and Misdemeanors. Prior gross misdemeanor and
misdemeanor convictions count as units comprising criminal history points. Four units equal
one criminal history point; give no partial point for fewer than four units. Determine units
as specified in this section.

a. General Assignment of Units. If the current conviction is for an offense other
than criminal vehicular homicide or operation or felony driving while impaired (DWI),
assign the offender one unit for each prior conviction of the following offenses provided
the offender received a stayed or imposed sentence or stay of imposition for the conviction
before the current sentencing:

(1) targeted misdemeanor, as defined in Minnesota Statutes, section 299C. 10,
subdivision 1, paragraph (e);

(2) non-traffic gross misdemeanor;

(3) gross misdemeanor driving while impaired;

(4) gross misdemeanor refusal to submit to a chemical test;
(5) gross misdemeanor reckless driving;

(6) a felony conviction resulting in a misdemeanor or gross misdemeanor
sentence.

b. Gross Misdemeanors Sentenced as Misdemeanors. A gross misdemeanor
conviction resulting in a misdemeanor sentence for an offense not defined as a targeted
misdemeanor under Minnesota Statutes, section 299C.10, subdivision 1, paragraph (e), must
not be used to compute units.

c. Single Course of Conduct / Multiple Sentences. When multiple sentences for a
single course of conduct were imposed under Minnesota Statutes, section 152.137, 609.251,
or 609.585, the offender must not be assigned more than one unit.

d. Single Course of Conduct / Multiple Victims. When multiple offenses arising
from a single course of conduct involving multiple victims were sentenced, assign only the
two most severe offenses units in criminal history.

e. Decay Factor. A prior misdemeanor or gross misdemeanor sentence or stay of
imposition following a misdemeanor or gross misdemeanor conviction must not be used
in computing the criminal history score if ten years has elapsed between the date of discharge
from or expiration of the sentence and the date of the current offense. However, misdemeanor
sentences that result from the successful completion of a stay of imposition for a felony
conviction are subject to the felony decay factor in section 2.B.1.c.

f. Maximum Assignment of Points. Except as provided in paragraph g, an offender
cannot receive more than one point for prior misdemeanor or gross misdemeanor convictions.

g. Assignment of Units for Criminal Vehicular Homicide or Operation or Felony
Driving While Impaired (DWI). If the current conviction is for criminal vehicular homicide
or operation or felony DWI, assign previous violations of Minnesota Statutes, section
169A.20, 169A.31, 169.121, 169.12