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TEXT OF GUIDELINES AND COMMENTARY
1. PURPOSE AND DEFINITIONS
A. Statement of Purpose and Principles

The purpose of the Sentencing Guidelines is to establish rational and consistent sen-
tencing standards that reduce sentencing disparity and ensure that the sanctions imposed
for felony convictions are proportional to the severity of the conviction offense and the of-
fender's criminal history. Equity in sentencing requires that: (a) convicted felons with sim-
ilar relevant sentencing criteria should receive similar sanctions; and (b) convicted felons
with relevant sentencing criteria substantially different from a typical case should receive
different sanctions.

The sentencing guidelines embody the following principles:

1. Sentencing should be neutral with respect to the race, gender, social, or eco-
nomic status of convicted felons.

2. The severity of the sanction should increase in direct proportion to an increase in
offense severity or the convicted felon's criminal history, or both. This promotes a rational
and consistent sentencing policy.

3. Commitment to the Commissioner of Corrections is the most severe sanction
that can be imposed for a felony conviction, but it is not the only significant sanction avail-
able to the court.

4. Because state and local correctional facility capacity is finite, confinement
should be imposed only for offenders who are convicted of more serious offenses or who
have longer criminal histories. To ensure such usage of finite resources, sanctions used
in sentencing convicted felons should be the least restrictive necessary to achieve the
purposes of the sentence.

5. Although the Sentencing Guidelines are advisory to the court, the presumptive
sentences are deemed appropriate for the felonies covered by them. Therefore, departures
from the presumptive sentences established in the Sentencing Guidelines should be made
only when substantial and compelling circumstances can be identified and articulated.

B. Definitions

As used in these Sentencing Guidelines (or "Guidelines"), the following terms have
the meanings given.

1. Commitment. "Commitment" occurs when the offender is sentenced to the cus-
tody of the Commissioner of Corrections.

2. Concurrent Sentence. When the court orders sentences to be "concurrent," the
court is ordering that multiple sentences be served at the same time.

3. Consecutive Sentence. When the court orders sentences to be "consecutive," the
court is ordering that multiple sentences be served one after the other.
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4. Criminal History Score. The "criminal history score" is comprised of criminal
history factors detailed in section 2.B. The horizontal axis on the applicable grid represents
the offender's criminal history score.

5. Departure. A "departure" is a pronounced sentence other than that recommended
in the appropriate cell on the applicable Grid, including a stayed or imposed gross misde-
meanor or misdemeanor sentence.

a. Dispositional Departure. A "dispositional departure" occurs when the court
orders a disposition other than that recommended in the Guidelines.

(1) Aggravated Dispositional Departure. An "aggravated dispositional
departure" occurs when the Guidelines recommend a stayed sentence but the court pro-
nounces a prison sentence.

(2) Mitigated Dispositional Departure. A "mitigated dispositional depar-
ture" occurs when the Guidelines recommend a prison sentence but the court stays the sen-
tence.

b. Durational Departure. A "durational departure”" occurs when the court or-
ders a sentence with a duration other than the presumptive fixed duration or range in the
appropriate cell on the applicable Grid.

(1) Aggravated Durational Departure. An "aggravated durational depar-
ture" occurs when the court pronounces a duration that is more than 20 percent higher than
the fixed duration displayed in the appropriate cell on the applicable Grid.

(2) Mitigated Durational Departure. A "mitigated durational departure”
occurs when the court pronounces a sentence that is more than 15 percent lower than the
fixed duration displayed in the appropriate cell on the applicable Grid.

6. Departure Report. A "departure report" is a form completed by the sentencing
court when the court pronounces a sentence that is a departure from the presumptive sen-
tence. Under Minn. R. Crim. P. 27.03, subd. 4(c), the form must be completed and submitted
to the Sentencing Guidelines Commission within 15 days after sentencing.

7. Executed Sentence. An "executed sentence" is the total period of time for which
an inmate is committed to the custody of the Commissioner of Corrections (sent to prison).
Under Minnesota Statutes, section 244.101, the sentence consists of two parts: a minimum
term of imprisonment and a maximum period of supervised release.

a. Term of Imprisonment. For offenders committed to the Commissioner of
Corrections for crimes committed on or after August 1, 1993, the "term of imprisonment"
(incarceration) is equal to two-thirds of the executed sentence.

b. Supervised Release Term. For offenders committed to the Commissioner
of Corrections for crimes committed on or after August 1, 1993, the "supervised release
term" is a period of mandatory community supervision, which is served following the end
of the term of imprisonment, and is equal to one-third of the executed sentence less any
applicable disciplinary confinement period.

8. Extended Jurisdiction Juvenile (EJJ). An "extended jurisdiction juvenile" is a
child who, under the procedures in Minnesota Statutes, section 260B.130, has been given a
stayed adult sentence and a juvenile disposition, and for whom jurisdiction of the juvenile
court may continue until the child's twenty-first birthday.

9. Factfinder. The "factfinder" or finder of fact determines the facts in the case, and
may be either the court or the jury.

10. Hernandize. "Hernandize" (or "Hernandizing") is the unofficial term for the
process described in section 2.B.1.e of counting criminal history when multiple offenses
are sentenced on the same day before the same court.
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11. Local Confinement. "Local confinement" is a term of incarceration of up to
one year served in a local facility, and may be pronounced by the court as a condition of
probation.

12. Mandatory Minimum. The "mandatory minimum" is a minimum executed sen-
tence duration specified in statute for offenders convicted of certain felony offenses.

13. Presumptive Sentence. "Presumptive sentences" are those sentences provided
on the Sentencing Guidelines Grids. They are presumptive because they are presumed to be
appropriate for all typical cases sharing criminal history and offense severity characteristics.

a. Presumptive Disposition. The "presumptive disposition" is the recommen-
dation for either a commitment or a stayed sentence.

(1) Presumptive Commitment. A "presumptive commitment" is a recom-
mended disposition of imprisonment for cases contained in cells outside of the shaded area
on the Grids.

(2) Presumptive Stayed Sentence. A "presumptive stayed sentence" is a
recommendation for a stayed sentence for cases contained in the cells within the shaded
area on the Grids.

b. Presumptive Duration. The "presumptive duration" is the recommended
fixed sentence length in months found in the appropriate cell on the applicable Grid.

c. Presumptive Range. The "presumptive range" is provided for a sentence
that is a presumptive commitment. Pursuant to Minnesota Statutes, section 244.09, sub-
division 5, clause (2), the range is 15 percent lower and 20 percent higher than the fixed
duration displayed in each cell on the Grids.

14. Sentence Modifier. A "sentence modifier" is a statute that aids in defining the
punishment for the underlying offense. A sentence modifier can affect either or both the du-
ration and the disposition of the presumptive sentence. See section 2.G for policies relating
to determining the presumptive sentence for offenses that include a sentence modifier.

15. Sentencing Guidelines Grids. The "Sentencing Guidelines Grids" (or "Grids")
display presumptive sentences for felony offenses according to the severity level of the
offense (vertical axis) and offender's criminal history score (horizontal axis).

a. Sex Offender Grid. The "Sex Offender Grid" displays the presumptive sen-
tences for criminal sexual conduct, failure to register as a predatory offender, and related
offenses as shown on the Sex Offender Grid.

b. Standard Grid. The "Standard Grid" displays the presumptive sentences for
felony offenses not on the Sex Offender Grid.

16. Sentencing Worksheet. The "Sentencing Worksheet" (or "Worksheet") is a
form completed by probation at the direction of the court under Minnesota Statutes, sec-
tion 609.115, subdivision 2a. The Worksheet reflects the severity of the current conviction
offense, applicable history as calculated under Sentencing Guidelines policies, and the pre-
sumptive sentence as reflected in the appropriate cell of the applicable Grid. A separate
Worksheet should be completed for all felony-level offenses receiving a stayed or imposed
sentence, or a stay of imposition. This includes offenses that receive a life sentence and
felony convictions for which the court imposes a gross misdemeanor or misdemeanor sen-
tence.

17. Severity Level. The "severity level" is a ranking assigned to each felony of-
fense by the Sentencing Guidelines Commission to indicate the seriousness of the offense.
The vertical axis on the applicable grid represents the severity of the conviction offense.
Felony offenses, other than sex offenses, are arranged on the Standard Grid into eleven
levels of severity, ranging from high (Severity Level 11) to low (Severity Level 1). Sex of-
fenses are arranged on the Sex Offender Grid into eight severity levels, ranging from high
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(Severity Level A) to low (Severity Level H). Offenses listed within each severity level are
deemed equally serious.

18. Statutory Maximum. The "statutory maximum" is the maximum sentence du-
ration provided for the offense in statute (e.g., "imprisonment for not more than 15 years").

19. Stayed Sentence. A "stayed sentence" may be accomplished by either a stay
of imposition or a stay of execution. There are two steps in sentencing: the imposition of a
sentence and the execution of the sentence imposed. The imposition of sentence consists of
pronouncing the sentence to be served in prison (for example, three years imprisonment).
The execution of an imposed sentence consists of transferring the felon to the custody of
the Commissioner of Corrections to serve the prison sentence.

a. Stay of Imposition. A "stay of imposition" occurs when the court accepts
and records a finding or plea of guilty, but does not impose (or pronounce) a prison sentence.
If the offender successfully completes the stay, the case is discharged, and the conviction
is deemed a misdemeanor under Minnesota Statutes, section 609.13, but is still included in
criminal history under section 2.B.

b. Stay of Execution. A "stay of execution" occurs when the court accepts
and records a finding or plea of guilty, and a prison sentence is pronounced, but is not
executed. If the offender successfully completes the stay, the case is discharged, but the
offender continues to have a record of a felony conviction, which is included in criminal
history under section 2.B.

2. DETERMINING PRESUMPTIVE SENTENCES

The presumptive sentence for any offender convicted of a felony committed on or af-
ter May 1, 1980, is determined by the Sentencing Guidelines in effect on the date of the
conviction offense, except that:

(1) If multiple offenses are an element of the conviction offense, the date of the
conviction offense must be determined by the factfinder.

(2) If offenses have been aggregated under one of the following statutes, or as
otherwise permitted by statute, the date of the earliest offense should be used as the date of
the conviction offense:

Statute Number Offense Title

349.2127, subds. 2 and 6 Gambling Regulations

609.322, subd. 1c Solicitation, Promotion, and Inducement of
Prostitution; Sex Trafficking

609.52, subd. 3(5) Theft

609.527, subd. 7 Identity Theft

609.535, subd. 2a(b) Issuance of Dishonored Checks

609.551, subd. 3 Rustling and Livestock Theft

609.595 Criminal Damage to Property

609.631, subd. 4 Check Forgery

609.632, subd. 5 Counterfeiting Currency

609.763, subd. 3 Lawful Gambling Fraud

609.821, subd. 3 Financial Transaction Card Fraud

609.86, subd. 3(2) Commercial Bribery

609.893, subd. 3 Telecommunications Fraud

609.895, subd. 3 Counterfeited Intellectual Property

The presumptive sentence is found in the cell of the appropriate Grid located at the
intersection of the criminal history score and the severity level. The Grids represent the
two dimensions most important in sentencing decisions.
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A. Offense Severity

1. General Rule. The applicable offense severity level is determined by the conviction of-
fense, not the charging offense. The severity level for each felony offense is found in section
5.A, Offense Severity Reference Table.

2. Theft and Damage to Property; Foreseecable Risk of Bodily Harm. For an offender sen-
tenced for theft under Minnesota Statutes, section 609.52, subdivision 3a, the severity level
ranking is elevated by one severity level from that listed on the Offense Severity Reference
Table if the offense creates a foreseeable risk of bodily harm to another and:

a. the violation involves a monetary value over $1,000; or

b. the violation involves a monetary value between $500 and $1,000, and the offender
has been convicted within the preceding five years for an offense under Minnesota Statutes,
section 609.52, subdivision 3.

3. First-Degree Murder. A severity level has not been assigned to first-degree murder be-
cause by law the punishment is a mandatory life sentence.

4. Unranked Offenses. Some offenses are designated as unranked offenses. When the court
sentences an unranked offense, the court must assign an appropriate severity level for the
offense and specify on the record why that particular level was assigned. The court may
consider, but is not limited to, the following factors:

a. the gravity of the specific conduct underlying the unranked offense;

b. the severity level assigned to any ranked offense with elements that are similar to
the elements of the unranked offense;

c. the conduct of and severity level assigned to other offenders for the same unranked
offense; and

d. the severity level assigned to other offenders engaged in similar conduct.

If an offense is omitted from the Offense Severity Reference Table, the offense is considered
unranked.

5. Attempts, Conspiracies, and Other Sentence Modifiers. When the current offense in-
cludes a sentence modifier, such as attempt or conspiracy, the severity level is found by
determining the severity level for the underlying offense. Determining the presumptive sen-
tence for these offenses is described in section 2.G.

Comment

2.A.01. The date of the offense is important because the offender’s age at the time of
the offense will determine whether the juvenile record is considered, and the date of the
offense might determine whether a custody status point should be given and the order of
sentencing with multiple convictions.

2.A.02. Ifmultiple offenses are an element of the offense and the determination of which
presumptive sentence applies depends on the offense date, the date of the conviction offense
must be determined by the factfinder. See State v. DeRosier, 719 N.W.2d 900 (Minn. 2006)
(where defendant was charged with first-degree criminal sexual conduct occurring from
June through August of 2000 and the presumptive sentence increased on August 1, 2000,
from 86 to 144 months, the court erred when it made a finding without a jury that the offense
occurred after the effective date of the increased presumptive sentence).

2.A4.03. If the offense occurred on or before April 30, 1980, the Sentencing Guidelines
should not be used to sentence the case.

2.A.04. An unranked offense typically has one or more of the following characteris-
tics: (1) the offense is rarely prosecuted; (2) the offense covers a wide range of underlying
conduct; or (3) the offense is new and the severity of a typical offense cannot yet be deter-
mined. If a significant number of future convictions are obtained under one or more of the
unranked offenses, the Commission will reexamine the ranking of these offenses and assign
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an appropriate severity level for a typical offense. Practitioners can contact the Commis-
sion for information on severity levels assigned to unranked offenses.

2.A.05. For Theft of a Motor Vehicle, to be ranked at Severity Level 4, the offender must
be convicted under the general theft statute, Minnesota Statutes, section 609.52, subdivision
2, paragraph (a), clause (1), and the offense must involve theft of a motor vehicle. It is the
Commission's intent that any conviction involving the permanent theft of a motor vehicle
be ranked at Severity Level 4, regardless of the value of the motor vehicle.

2.A.06. When a sentencing worksheet is completed under Minnesota Statutes, section
609.115, subdivision 2a, for first-degree murder, Severity Level 12 should be used.

2.A.07. When an offender is convicted of two or more felony offenses arising from a
single behavioral incident, Minnesota Statutes, section 609.035, "contemplates that a de-
fendant will be punished for the 'most serious’ of the offenses." State v. Kebaso, 713 N.W.2d
317, 322 (Minn. 2006). When this occurs, the applicable severity level to use in determin-
ing the presumptive sentence is the severity level assigned to the offense being sentenced,
which is ordinarily the most serious offense.

B. Criminal History

The horizontal axis on the Sentencing Guidelines Grids is the criminal history score. An
offender's criminal history score is the sum of points from eligible:

(1) prior felonies;

(2) custody status at the time of the offense;

(3) prior misdemeanors and gross misdemeanors; and
(4) prior juvenile adjudications.

This section details the requirements for calculating the criminal history points in each
of these areas. This section also details the requirements for calculating criminal history
points for convictions from jurisdictions other than Minnesota and convictions for enhanced
felonies.

Comment

2.B.01. The Guidelines reduce the emphasis given to criminal history in sentencing
decisions. Under past judicial practice, criminal history was the primary factor in dispo-
sitional decisions. Under the Guidelines, the conviction offense is the primary factor, and
criminal history is a secondary factor in dispositional decisions. Prior to enactment of
the Guidelines, there were no uniform standards regarding what should be included in an
offender's criminal history, no weighting format for different types of offenses, and no sys-
tematic process to check the accuracy of the information on criminal history.

2.B.02. The Guidelines provide uniform standards for the inclusion and weighting of
criminal history information. The sentencing hearing provides a process to assure the ac-
curacy of the information in individual cases.

2.B.03. Minnesota Statutes, section 609A4.03, subdivision 7a, paragraph (b), provides,
in part:

Notwithstanding the issuance of an expungement order:

(1) except as provided in clause (2), an expunged record may be opened, used, or
exchanged between criminal justice agencies without a court order for the purposes of ini-
tiating, furthering, or completing a criminal investigation or prosecution or for sentencing
purposes or providing probation or other correction services,

(2) when a criminal justice agency seeks access to a record that was sealed under
Minnesota Statutes, section 6094.02, subdivision 3, paragraph (a), clause (1), after an ac-
quittal or a court order dismissing for lack of probable cause, for purposes of a criminal
investigation, prosecution, or sentencing, the requesting agency must obtain an ex parte
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court order after stating a good-faith basis to believe that opening the record may lead to
relevant information.

1. Prior Felonies. Assign a particular weight, as set forth in paragraphs a. and b., to each
extended jurisdiction juvenile (EJJ) conviction and each felony conviction, provided that a
felony sentence was stayed or imposed before the current sentencing or a stay of imposition
of sentence was given before the current sentencing.

The severity level ranking in effect at the time the current offense was committed deter-
mines the weight assigned to the prior offense.

a. Current Offense on Standard Grid. If the current offense is not on the Sex Offender
Grid, determine the weight assigned to each prior felony sentence according to its severity
level, as follows:

Current Offense on Standard Grid

SEVERITY LEVEL POINTS

1-2 1/2

3-5 1

6-8 1172

9-11 2

Murder 1st Degree 2

A 2

B-E 1172

F-G 1

H 1/2 (for first offense);

1 (for subsequent offenses)

b. Current Offense on Sex Offender Grid. If the current offense is on the Sex Offender
Grid, determine the weight assigned to each prior felony sentence according to its severity
level, as follows:

Current Offense on Sex Offender Grid

SEVERITY LEVEL POINTS
1-2 1/2

3-5 1

6-8 1172
9-11 2
Murder 1st Degree 2

A 3

B-C 2

D-E 1172
F-G 1

H 1/2 (for first offense);

1 (for subsequent offenses)

c. Felony Decay Factor. A prior felony sentence or stay of imposition following a
felony conviction must not be used in computing the criminal history score if a period of
fifteen years has elapsed since the date of discharge from or expiration of the sentence to
the date of the current offense.

d. Assigning Felony Weights - Previous Court Appearances Resulting in Multiple Sen-
tences. Following are exceptions to including prior felonies in criminal history when mul-
tiple felony sentences were imposed in a previous court appearance:

(1) Single Course of Conduct / Multiple Sentences. When multiple sentences for a
single course of conduct were imposed under Minnesota Statutes, section 152.137, 609.585,
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or 609.251, include in criminal history only the weight from the offense at the highest sever-
ity level.

(2) Single Course of Conduct / Multiple Victims. When multiple offenses arising
from a single course of conduct involving multiple victims were sentenced, include in crim-
inal history only the weights from the two offenses at the highest severity levels.

e. Assigning Felony Weights - Current Multiple Sentences. Multiple offenses sen-
tenced at the same time before the same court must be sentenced in the order in which
they occurred. As each offense is sentenced, include it in the criminal history on the next
offense to be sentenced (also known as "Hernandizing") except as follows:

(1) Single Course of Conduct / Multiple Sentences. When multiple current con-
victions arise from a single course of conduct and multiple sentences are imposed on the
same day under Minnesota Statutes, section 152.137, 609.585, or 609.251, the conviction
and sentence for the "earlier" offense does not increase the criminal history score for the
"later" offense.

(2) Single Course of Conduct / Multiple Victims. When multiple current convic-
tions arise out of a single course of conduct in which there were multiple victims, weights
are given only to the two offenses at the highest severity levels.

f. Prior Offense with Attempt, Conspiracy, or Other Sentence Modifier. When a prior
offense included a sentence modifier, such as attempt, conspiracy, or other sentence modi-
fier as described in section 2.G, the prior conviction must be given the same felony weight
as a completed offense.

g. Prior Offenses with No Conviction. Assign no weight to an offense for which a
judgment of guilty has not been entered before the current sentencing, such as a stay of
adjudication or continuance for dismissal.

h. Non-Felony Sentence. Except when a monetary threshold determines the offense
classification of the prior offense (see section 2.B.7), when a prior felony conviction re-
sulted in a non-felony sentence (misdemeanor or gross misdemeanor), the conviction must
be counted in the criminal history score as a misdemeanor or gross misdemeanor conviction
as indicated in section 2.B.3.

i. Total Felony Points. The felony point total is the sum of the felony weights. If the
sum of the weights results in a partial point, the point value must be rounded down to the
nearest whole number.

Comment

2.B.101. The basic rule for computing the number of prior felony points in the criminal
history score is that the offender is assigned a particular weight for every felony conviction
for which a felony sentence was stayed or imposed before the current sentencing or for
which a stay of imposition of sentence was given for a felony level offense, no matter what
period of probation is pronounced, before the current sentencing.

2.B.102. No partial points are given -- thus, an offender with less than a full point is
not given that point. For example, an offender with a total weight of 2 1/2 would have 2
felony points.

2.B.103. The Commission determined that it was important to establish a weighting
scheme for prior felony sentences to assure a greater degree of proportionality in the cur-
rent sentencing. Offenders who have a history of serious felonies are considered more cul-
pable than those offenders whose prior felonies consist primarily of low severity, nonviolent

offenses.

2.B.104. The Commission recognized that determining the severity level of the prior
felonies may be difficult in some instances. For that reason, the severity level of the prior
offense is based on the severity level in effect when the offender commits the current offense.
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2.B.105. If an offense has been repealed, but the elements of that offense have been
incorporated into another felony statute, determine the appropriate severity level based on
the severity level ranking for the current felony offense containing those similar elements.
For example, in 2010, the Legislature recodified violations of domestic abuse no contact
orders from Minnesota Statutes, section 518B.01, subdivision 22, paragraph (d), into Min-
nesota Statutes, section 629.75, subdivision 2, paragraph (d). This policy also applies to
offenses that are currently assigned a severity level ranking, but were previously unranked
and excluded from the Offense Severity Reference Table. For example, possession of porno-
graphic work involving minors under Minnesota Statutes, section 617.247, subdivision 3,
paragraph (a), was unranked until August 1, 2006. It is currently ranked at Severity Level
E, and receives a weight of 1 1/2 points.

2.B.106. If an offense has been redefined by the Legislature, base the appropriate sever-
ity level on how the prior felony offense would currently be ranked in consideration of any
new or removed elements. It was contemplated that the sentencing court, in its discretion,
should make the final determination as to the weight accorded prior felony sentences.

2.B.107. In cases of multiple offenses occurring in a single course of conduct in which
state law prohibits the offender from being sentenced on more than one offense, only the
offense at the highest severity level should be considered. The phrase "before the current
sentencing" means that in order for prior convictions to be used in computing the criminal
history score, the felony sentence for the prior offense must have been stayed or imposed
before sentencing for the current offense. When multiple current offenses are sentenced
on the same day before the same court, sentencing must occur in the order in which the
offenses occurred. The dates of the offenses must be determined according to the procedures
in section 2.A.

2.B.108. The Commission established policies to deal with several specific situations
that arise under Minnesota law: a conviction under Minnesota Statutes, section 152.137,
under which offenders convicted of methamphetamine-related crimes involving children
and vulnerable adults are subject to conviction and sentence for other crimes resulting from
the same criminal behavior, Minnesota Statutes, section 609.585, under which offenders
committing another felony offense during the course of a burglary could be convicted of
and sentenced for both the burglary and the other felony, and a conviction under Min-
nesota Statutes, section 609.251, under which offenders who commit another felony during
the course of a kidnapping can be convicted of and sentenced for both offenses. For pur-
poses of computing criminal history, the Commission decided that consideration should
only be given to the most severe offense when there are prior multiple sentences under
provisions of Minnesota Statutes, section 152.137, 609.585, or 609.251. This was done to
prevent inequities due to past variability in prosecutorial and sentencing practices with re-
spect to these statutes, to prevent systematic manipulation of these statutes in the future,
and to provide a uniform and equitable method of computing criminal history scores for all
cases of multiple convictions arising from a single course of conduct, when single victims
are involved.

When multiple current convictions arise from a single course of conduct and multiple
sentences are imposed on the same day under Minnesota Statutes, section 152.137, 609.585,
or 609.251, the conviction and sentence for the "earlier" offense should not increase the
criminal history score for the "later" offense.

2.B.109. The Commission has carefully considered the application of the Hernandez
method to sentencing in provisions of Minnesota law other than Minnesota Statutes, sec-
tions 152.137, 609.585, and 609.251. The Commission's decision not to amend the Sen-
tencing Guidelines is deliberate. See, State v. Williams, 771 N.W.2d 514 (Minn. 2009).

2.B.110. To limit the impact of past variability in prosecutorial discretion, the Com-
mission decided that for prior multiple felony sentences arising out of a single course of
conduct in which there were multiple victims, consideration should be given only for the
two most severe offenses. For example, if an offender had robbed a crowded liquor store,
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he could be convicted of and sentenced for the robbery, as well as one count of assault for
every person in the store at the time of the offense. Past variability in prosecutorial charg-
ing and negotiating practices could create substantial variance in the number of felony
sentences arising from comparable criminal behavior. To prevent this past disparity from
entering into the computation of criminal histories, and to prevent manipulation of the sys-
tem in the future, the Commission limited consideration to the two most severe offenses in
such situations. This still allows differentiation between those getting multiple sentences in
such situations from those getting single sentences, but it prevents the perpetuation of gross
disparities from the past.

This limit in calculating criminal history when there are multiple felony sentences arising
out of a single course of conduct with multiple victims also applies when such sentences
are imposed on the same day.

2.B.111. When an offender was convicted of a felony but was given a misdemeanor
or gross misdemeanor sentence, the offense will be counted as a misdemeanor or gross
misdemeanor for purposes of computing the criminal history score. The Commission also
recognized that where such sentences were given, it was the opinion of the court that the
offending behavior did not merit felonious punishment, or other circumstances existed that
Justified a limit on the severity of the sanction.

2.B.112. The decision to stay execution of sentence rather than to stay imposition of
sentence as a means to a probationary term following a felony conviction is discretionary
with the court. Considerable disparity appears to exist in the use of these options. In the
case of two similar offenders it is not uncommon for one to receive a stay of execution
and another to receive the benefit of a stay of imposition. There may also be geographi-
cal disparities. As a result of the disparity that exists in the use of stays of imposition, the
Commission determined to treat stays of execution and stays of imposition the same with
respect to criminal history point accrual. Similar treatment has the additional advantage
of a simplified procedure for computing criminal history scores.

2.B.113. The Commission established a "decay factor" for the consideration of prior
felony offenses in computing criminal history scores. The Commission decided it was im-
portant to consider not just the total number of felony sentences and stays of imposition,
but also the age of the sentences and stays of imposition. The Commission decided that the
presence of old felony sentences and stays of imposition should not be considered in com-
puting criminal history scores after a significant period of time has elapsed. A prior felony
sentence or stay of imposition would not be counted in criminal history score computation
if fifteen years had elapsed from the date of discharge or expiration of that sentence or stay
of imposition to the date of the current offense. While this procedure does not include a
measure of the offender's subsequent criminality, it has the overriding advantage of accu-
rate and simple application.

2.B.114. An offense upon which a judgment of guilty has not been entered before the
current sentencing (e.g., under Minnesota Statutes, section 152.18, subdivision 1), must not
be assigned any weight in computing the criminal history score.

2.B.115. Under Minnesota Statutes, section 260B.130, a child alleged to have commit-
ted a felony offense under certain circumstances may be prosecuted as an extended juris-
diction juvenile (EJJ). If the prosecution results in a guilty plea or finding of guilt and the
court imposes a disposition according to Minnesota Statutes, section 260B.130, subdivision
4, paragraph (a), the extended jurisdiction juvenile conviction must be treated the same as
an adult felony sentence for purposes of calculating the prior felony record component of
the criminal history score. All of the policies under section 2.B.1, and corresponding com-
mentary apply to EJJ convictions. If the EJJ conviction resulted in execution of the stayed
adult prison sentence, the offense can only be counted once in the criminal history.

2.B.116. Legal authorities use the terms "single course of conduct” and "single behav-
ioral incident"” interchangeably. In the Guidelines, this is referred to as "single course of
conduct.”
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2. Custody Status at the Time of the Offense.

a. One Custody Status Point. Assign one custody status point when the conditions in
paragraphs (1) through (3) are met:

(1) The offender was under one of the following custody statuses:
(i) probation;
(i1) parole;
(iii) supervised release;

(iv) conditional release following release from an executed prison sentence
(see conditional release terms listed in section 2.E.3);

(v) release pending sentencing;

(vi) confinement in a jail, workhouse, or prison pending or after sentencing;
or

(vii) escape from confinement following an executed sentence.

(2) The offender was under one of the custody statuses in paragraph (1) after entry
of'a guilty plea, guilty verdict, or conviction. This includes a guilty plea for an offense under
Minnesota Statutes, section 152.18, subdivision 1.

(3) The offender was under one of the custody statuses in paragraph (1) for one of
the following:

(i) a felony;
(i1) extended jurisdiction juvenile (EJJ) conviction;
(iii) non-traffic gross misdemeanor;

(iv) gross misdemeanor driving while impaired, refusal to submit to a chem-
ical test, or reckless driving; or

(v) targeted misdemeanor.

(4) Early Discharge From Probation. Assign a custody point if the offender is dis-
charged from probation but commits an offense within the initial period of probation pro-
nounced by the court. Do not assign a point if the probation is revoked and the offender
serves an executed sentence.

(5) Assigning Points to Offenses Committed Over Time. Assign a custody status
point when the offender meets the conditions in paragraphs (1) through (3) and the offender
was placed under one of the custody statuses in paragraph (1) at any point in time during
which the offense occurred when:

(i) multiple offenses are an element of the conviction offense; or
(ii) the conviction offense is an aggregated offense.

b. Two Custody Status Points. Assign two custody status points if:

(1) the current conviction offense is an offense on the Sex Offender Grid other
than Failure to Register as a Predatory Offender (Minnesota Statutes, section 243.166);

(2) the offender qualifies for one custody status point, as described in section a,
above, for an offense currently found on the Sex Offender Grid other than Failure to Reg-
ister as a Predatory Offender (Minnesota Statutes, section 243.166).

c. Additional Duration. An additional three months must be added to the duration of
the appropriate cell time, which then becomes the presumptive duration, when:

(1) a custody status point is assigned; and

(2) the offender’s total Criminal History Score exceeds the maximum score on the
applicable Grid (i.e., 7 or more).
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Three months must also be added to the lower and upper end of the range provided in the
appropriate cell on the applicable Grid.

If the current conviction is an attempt, conspiracy, or other offense with a sentence modifier
that reduces the presumptive sentence, the three months must be added to the cell duration
before the duration is reduced as outlined in section 2.G. The presumptive duration, how-
ever, cannot be less than one year and one day.

d. No Custody Status Points Assigned. The offender must not be assigned custody
status points when:

(1) The offender was committed for treatment or examination under Minn. R.
Crim. P. 20.

(2) The offender was on juvenile custody status other than for an extended juris-
diction juvenile (EJJ) conviction, at the time the adult felony was committed.

(3) The offender was on custody status for a misdemeanor or gross misdemeanor
DWI committed when the offender was 16 or 17 years old, and the DWI was processed in
adult court under Minnesota Statutes, section 260B.225, subdivisions 3 and 8.

Comment

2.B.201. The basic rule assigns offenders one point if they were under some form of
eligible criminal justice custody status when they committed the offense for which they are
now being sentenced.

2.B.202. The Commission determined that the potential for a custody status point
should remain for the entire period of the probationary sentence. If an offender receives an
initial term of probation that is definite, is released from probation prior to the expiration
of that term and commits a new crime within the initial term, it is clear that a custody point
will be assigned. For example, if the offender is put on probation for five years, is released
from probation in three years, and commits a new crime in year four, at least one custody
status point will be added to the offender's criminal history. When the offender is given an
indefinite initial term of probation and commits a new crime at any time prior to the end
date of the pronounced range, the offender will be assigned a custody status point. Thus,
an initial term of probation "not to exceed three years" is, for this purpose, three years,
"three to five years" is five years, "up to the statutory maximum" is the statutory maximum.
If probation is revoked and the offender serves an executed prison sentence for the prior
offense, eligibility for the custody status point ends with discharge from the sentence.

2.B.203. Probation given for an offense under Minnesota Statutes, section 152.18, sub-
division 1, will result in the assignment of a custody status point because a guilty plea has
previously been entered and the offender has been on a probationary status.

2.B.204. Commitments under Minn. R. Crim. P. 20 and juvenile custody status are not
included because, in those situations, there has been no conviction. However, a custody
point will be assigned if the offender committed the current offense while under some form
of custody following an extended jurisdiction juvenile (EJJ) conviction.

2.B.205. The custodial statuses covered by this policy are those occurring after convic-
tion of a felony, non-traffic gross misdemeanor, gross misdemeanor driving while impaired
or refusal to submit to a chemical test, gross misdemeanor reckless driving, or misdemeanor
on the targeted misdemeanor list provided in Minnesota Statutes, section 299C.10, subdi-
vision 1, paragraph (e). Thus, an offender who commits a new felony while on pre-trial di-
version or pre-trial release on another charge does not get a custody status point. Likewise,
offenders serving a misdemeanor sentence for an offense not on the targeted misdemeanor
list provided in Minnesota Statutes, section 299C. 10, subdivision 1, paragraph (e), do not
receive a custody status point, even if the court imposed the misdemeanor sentence upon
conviction of a gross misdemeanor or felony.

2.B.206. As a general rule, the Commission excludes traffic offenses from considera-
tion in computing the criminal history score. Given the increased penalties associated with
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driving while impaired (DWI) offenses and the serious impact on public safety, the Com-
mission determined that these offenses should be considered for custody status points in the
same manner as non-traffic offenses.

2.B.207. The most problematic consequence of a Criminal History Score of 7 or more
(in excess of the maximum points differentiated by the Sentencing Guidelines Grids) is that
no additional penalty accrues for engaging in felonious behavior while under custody su-
pervision. For example, if an offender has a Criminal History Score of 7 and is released
pending sentencing for a Severity Level 3 offense, and he or she commits another Severity
Level 3 offense while awaiting sentencing, the presumptive sentence for the most recent of-
fense is the same as for the prior offense. A presumption exists against consecutive sentences
for most property offenses, and therefore no additional penalty results when this situation
occurs. The addition of three months to the cell duration provides a uniform presumptive
standard for dealing with this situation.

2.B.208. While the Commission believes that the impact of the custody status provi-
sion should be maintained for all cases, incrementing the sanction for each criminal history
point above seven is deemed inappropriate. The primary determinant of the sentence is the
seriousness of the current conviction offense. Criminal history is of secondary importance,
and the Commission believes that proportionality in sentencing is served sufficiently with
the criminal history differentiations incorporated in the Sentencing Guidelines Grid and
with the special provision for maintaining the impact of the custody status provision. The
Commission deems further differentiation unnecessary to achieve proportionality in sen-
tencing.

2.B.209. The Commission believes that when multiple offenses are an element of the
conviction offense or the conviction offense is an aggregated offense, offenders should re-
ceive a custody status point if they become subject to one of the custody status types listed
in section 2.B.2.a(1) at any point during the time period in which the offenses occurred.
While the Commission recognizes that its policy for determining the presumptive sentence
states that for aggregated offenses, the earliest offense date determines the date of offense,
it believes that eligibility for a custody status point should not be limited to the offender’s
status at the time of the earliest date of offense.

2.B.210. When offenders on any custody status condition listed in section 2.B.2.b for
a sex offense commits another sex offense, they are assigned an additional custody status
point. The Commission believes that offenders who commit a subsequent sex offense pose
so significant a risk to public safety that their criminal history scores should be enhanced
to reflect this risk. This policy does not apply to the offense of Failure to Register as a
Predatory Offender (Minnesota Statutes, section 243.166).

2.B.211. Assign a custody status point to an offender on any custody status type who
absconds and commits a new felony offense. The custody status type depends on the form
of supervision that exists when the offender commits a new offense. For example, assign a
custody status point to an offender who absconds from supervised release and commits a
new felony offense. The custody status type would be "supervised release.”

3. Prior Gross Misdemeanors and Misdemeanors. Prior gross misdemeanor and misde-
meanor convictions count as units comprising criminal history points. Four units equal one
criminal history point; give no partial point for fewer than four units. Determine units as
specified in this section.

a. General Assignment of Units. If the current conviction is for an offense other than
criminal vehicular homicide or operation or felony driving while impaired (DWI), assign
the offender one unit for each prior conviction of the following offenses provided the of-
fender received a stayed or imposed sentence or stay of imposition for the conviction before
the current sentencing:

(1) targeted misdemeanor, as defined in Minnesota Statutes, section 299C.10, sub-
division 1, paragraph (e);
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(2) non-traffic gross misdemeanor;

(3) gross misdemeanor driving while impaired;

(4) gross misdemeanor refusal to submit to a chemical test;

(5) gross misdemeanor reckless driving;

(6) a felony conviction resulting in a misdemeanor or gross misdemeanor sentence.

b. Gross Misdemeanors Sentenced as Misdemeanors. A gross misdemeanor conviction
resulting in a misdemeanor sentence for an offense not defined as a targeted misdemeanor
under Minnesota Statutes, section 299C.10, subdivision 1, paragraph (¢), must not be used
to compute units.

c. Single Course of Conduct / Multiple Sentences. When multiple sentences for a single
course of conduct were imposed under Minnesota Statutes, section 152.137, 609.251, or
609.585, the offender must not be assigned more than one unit.

d. Single Course of Conduct / Multiple Victims. When multiple offenses arising from
a single course of conduct involving multiple victims were sentenced, assign only the two
most severe offenses units in criminal history.

e. Decay Factor. A prior misdemeanor or gross misdemeanor sentence or stay of im-
position following a misdemeanor or gross misdemeanor conviction must not be used in
computing the criminal history score if ten years has elapsed between the date of discharge
from or expiration of the sentence and the date of the current offense. However, misde-
meanor sentences that result from the successful completion of a stay of imposition for a
felony conviction are subject to the felony decay factor in section 2.B.1.c.

f. Maximum Assignment of Points. Except as provided in paragraph g, an offender
cannot receive more than one point for prior misdemeanor or gross misdemeanor convic-
tions.

g. Assignment of Units for Criminal Vehicular Homicide or Operation or Felony
Driving While Impaired (DWI). If the current conviction is for criminal vehicular
homicide or operation or felony DWI, assign previous violations of Minnesota Statutes,
section 169A.20, 169A.31, 169.121, 169.1211, 169.129, 360.0752, 609.2112, 609.2113, or
609.2114, two units each. There is no limit to the total number of misdemeanor points that
can be included in the offender's criminal history score due to criminal vehicular homicide
or operation or DWI offenses. For DWI offenses, see section 2.B.6 for exceptions to this
policy relating to predicate offenses used for enhancement purposes.

h. Prior Misdemeanor or Gross Misdemeanor Driving While Impaired (DWI) Com-
mitted by Juvenile Offenders. Assign no units under this section if the offender was 16 or
17 years old when the prior misdemeanor or gross misdemeanor DWI was committed, and
the DWI was processed in adult court under Minnesota Statutes, section 260B.225, subdi-
visions 3 and 8.

Comment

2.B.301. The Commission established a measurement procedure based on units for
misdemeanor and gross misdemeanor sentences, which are totaled and then converted to a
point value. The purpose of this procedure is to provide different weightings for convictions
of felonies, gross misdemeanors, and misdemeanors. Under this procedure, misdemeanors
and gross misdemeanors are assigned one unit. An offender must have a total of four units to
receive one point in the criminal history score, thus an offender with three units is assigned
no point value.

2.B.302. The Commission decided to reduce the weight of prior gross misdemeanors
(other than DWl-related offenses) to create a more proportional weighting scheme for prior
felonies at Severity Level 1 and Severity Level 2 which receive a weight of 1/2 point each.
The Commission believes that a weighting scheme that sets the same weight for both mis-
demeanors and gross misdemeanors is more consistent and equitable.
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2.B.303. The Commission placed a limit of one point on the consideration of mis-
demeanors or gross misdemeanors in the criminal history score. This was done because,
with no limit on point accrual, offenders with lengthy, but relatively minor, misdemeanor
records could accrue high criminal history scores and thus be subject to inappropriately se-
vere sentences upon their first felony conviction. The Commission limited consideration of
misdemeanors to particularly relevant misdemeanors under existing state statute. Offend-
ers whose criminal record includes at least four prior sentences for misdemeanors on the
targeted misdemeanor list provided in Minnesota Statutes, section 299C. 10, subdivision 1,
paragraph (e), non-traffic gross misdemeanors, gross misdemeanor reckless driving, and
gross misdemeanor driving while impaired or refusal to submit to a chemical test are con-
sidered more culpable and are given an additional criminal history point.

2.B.304. The Commission believes that offenders whose current conviction is for crim-
inal vehicular homicide or operation or first-degree (felony) driving while impaired, and
who have prior violations under Minnesota Statutes, section 1694.20, 1694.31, 169.121,
169.1211, 169.129, 360.0752, 609.2112, 609.2113, or 609.2114, are also more culpable,
and for these offenders there is no limit to the total number of misdemeanor points in-
cluded in the criminal history score due to DWI or criminal vehicular homicide or opera-
tion (CVO) violations. To determine the total number of misdemeanor points under these
circumstances, first add together any non DWI/CVO misdemeanor units. If there are less
than four units, add in any DWI/CVO units. Four or more units would equal one point. Only
DWI/CVO units can be used in calculating additional points. Each set of four DWI/CVO
units would equal an additional point. For example, if an offender had two theft units and
six DWI/CVO units, the theft would be added to the two DWI/CVO units to equal one point.
The remaining four DWI/CVO units would equal a second point. In a second example, if
an offender had six theft units and six DWI/CVO units, the first four theft units would equal
one point. Four of the DWI/CVO units would equal a second point. The remaining two theft
units could not be added to the remaining two DWI/CVO units for a third point. The total
misdemeanor score would be two.

2.B.305. For purposes of computing criminal history, the Commission decided that
consideration should only be given to the most severe offense when there are prior multiple
sentences under provisions of Minnesota Statutes, section 152.137, 609.251, or 609.585.
This was done to prevent inequities due to past variability in prosecutorial and sentencing
practices with respect to these statutes, to prevent systematic manipulation of these statutes
in the future, and to provide a uniform and equitable method of computing criminal history
scores for all cases of multiple convictions arising from a single course of conduct, when
single victims are involved. References are made to felony convictions under Minnesota
Statutes, sections 152.137, 609.251, and 609.585, in the event that they result in a misde-
meanor or gross misdemeanor sentence.

The Commission has carefully considered the application of the Hernandez method to
sentencing in provisions of Minnesota law other than Minnesota Statutes, sections 152.137,
609.251, and 609.585. The Commission made a deliberate decision not to amend the Sen-
tencing Guidelines. See State v. Williams, 771 N.W.2d 514 (Minn. 2009).

2.B.306. The Commission also adopted a "decay" factor for prior misdemeanor and
gross misdemeanor offenses for the same reasons articulated for felony offenses,; however,
given that these offenses are less serious, the decay period is ten years rather than 15.

2.B.307. Convictions that are petty misdemeanors by statutory definition, that have
been certified as petty misdemeanors under Minn. R. Crim. P. 23.04, or that are deemed to
be petty misdemeanors under Minn. R. Crim. P. 23.02 are not used to compute the criminal
history score.

2.B.308. When multiple misdemeanor or gross misdemeanor sentences arose out of a
single course of conduct in which there were multiple victims, consideration should be given
only for the two most severe offenses for purposes of computing criminal history. These are
the same policies that apply to felony convictions and juvenile adjudications.
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4. Prior Juvenile Adjudications.

a. Assignment of Points for Juvenile Adjudications. Assign an offender one point for
every two adjudications for felony offenses the offender committed, and for which the of-
fender was prosecuted as a juvenile, provided that:

(1) each adjudication must have been for a separate offense or must have involved
separate victims in a single course of conduct, except as provided in paragraphs c. and d.
below; and

(2) the juvenile adjudications must have been for offenses committed after the
offender's fourteenth birthday; and

(3) the offender was under the age of twenty-five when the offender committed
the current felony.

b. Maximum Points for Juvenile Adjudications. An offender may receive only one
point for juvenile adjudications as described in this section, except that the point limit does
not apply to juvenile adjudications for offenses for which the Sentencing Guidelines would
presume imprisonment if the offenses had been committed by an adult. Make this determi-
nation regardless of the criminal history score, and include offenses that carry a mandatory
minimum prison sentence and other presumptive imprisonment offenses described in sec-
tion 2.C.

c. Single Course of Conduct / Multiple Sentences. When multiple adjudications for a
single course of conduct were imposed under Minnesota Statutes, section 152.137, 609.251,
or 609.585, only one offense may be used in the criminal history calculation.

d. Single Course of Conduct / Multiple Victims. When the prior adjudications involve
multiple offenses arising from a single course of conduct involving multiple victims, in-
clude only the two most severe offenses in criminal history.

Comment

2.B.401. Juvenile history is included in the criminal history score to identify those
young adult felons whose criminal careers were preceded by repeated felony-type offenses
committed as a juvenile. The Commission held several public hearings devoted to the issue
of using juvenile records in the criminal history score. Those hearings pointed out dif-
ferences in legal procedures and safeguards between adult and juvenile courts, differing
availability of juvenile records, and differing procedures among juvenile courts. As a re-
sult of these issues, the Commission decided to establish rigorous standards regulating the
consideration of juvenile records in computing the criminal history score.

2.B.402. Only juvenile adjudications for offenses that are felonies under Minnesota
law will be considered in computing the criminal history score. Exclude from considera-
tion status offenses, dependency and neglect proceedings, and misdemeanor or gross mis-
demeanor-type offenses.

2.B.403. Consistent with Minnesota Statutes, section 609.035, which provides for a
single sentence for adult offenders when multiple convictions arise from a single course of
conduct, only juvenile adjudications for offenses arising from separate courses of conduct
contribute to the juvenile point(s), unless multiple victims were involved.

2.B.404. The juvenile adjudications must result from offenses committed after the of-
fender's fourteenth birthday. The Commission chose the date of the offense rather than the
date of adjudication to eliminate variability in application based on differing juvenile court
practices.

2.B.405. Juvenile adjudications will be considered in computing the criminal history
score only for adult offenders who had not attained the age of 25 when they committed the
felony for which they are now being sentenced. Again, the Commission chose to examine
the age of the offender at the time of the offense rather than at time of sentencing to prevent
disparities resulting from system processing variations.
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2.B.406. The Commission decided that it would take two juvenile adjudications to
equal 1 point on the criminal history score, and generally, an offender may not receive
more than 1 point on the basis of prior juvenile adjudications. This point limit does not
apply to offenses committed and prosecuted as a juvenile for which the Guidelines would
presume imprisonment, regardless of criminal history, if committed by an adult. This in-
cludes offenses in the non-shaded portions of the applicable Grids at a Criminal History
Score of 0 (e.g., Severity Level 8 or H), offenses subject to mandatory minimum laws (e.g.,
Assault in the Second Degree), or any other applicable policies under section 2.C. The
criminal history record is not used to determine whether the juvenile offense carries a pre-
sumptive imprisonment sentence because of the difficulty in applying criminal history score
computations to prior juvenile offenses. Two juvenile adjudications are required for each
additional point. Again, no partial points are allowed, so an offender with only one juve-
nile adjudication meeting the above criteria would receive no point on the criminal history
score.

2.B.407. To provide a uniform and equitable method of computing criminal history
scores for cases of multiple felony offenses with adjudications arising from a single course
of conduct when single victims are involved, and when the adjudications involved provi-
sions of Minnesota Statutes, section 152.137, 609.251, or 609.585, consideration should be
given to only the most severe offense with an adjudication when computing criminal history.

When there are multiple felony offenses with adjudications arising out of a single
course of conduct in which there were multiple victims, consideration should be given only
to the two most severe felony offenses with adjudications when computing criminal history.
These are the same policies that apply to felony, gross misdemeanor and misdemeanor con-
victions for adults.

The Commission has carefully considered the application of the Hernandez method to
sentencing in provisions of Minnesota law other than Minnesota Statutes, sections 152.137,
609.251, and 609.585. The Commission made a deliberate decision not to amend the Sen-
tencing Guidelines. See State v. Williams, 771 N.W.2d 514 (Minn. 2009).

5. Convictions From Jurisdictions Other Than Minnesota.

a. In General. The court must make the final determination as to whether and how a
prior non-Minnesota conviction should be counted in the criminal history score. The court
should consider, but is not limited to, the factors in paragraphs b through e, below. Sections
2.B.1 through 2.B.7 govern the use of these convictions.

b. How to Count. Find the equivalent Minnesota offense based on the elements of the
prior non-Minnesota offense. The section in which to count the non-Minnesota offense in
criminal history depends on:

(1) whether the offense is defined as a felony, gross misdemeanor, or targeted mis-
demeanor in Minnesota; and

(2) the sentence imposed.

An offense may be counted as a felony only if it would both be defined as a felony in
Minnesota, and the offender received a sentence that in Minnesota would be a felony-level
sentence, which includes the equivalent of a stay of imposition. The offense definitions in
effect when the offense was committed govern the designation of non-Minnesota convic-
tions as felonies, gross misdemeanors, or misdemeanors.

c. Assigning Felony Weights. Section 2.B.1 governs the weight of a prior felony con-
viction from a jurisdiction other than Minnesota, and must be based on the severity level
of the equivalent Minnesota felony offense.

d. Federal Offenses; No Minnesota Equivalent. Federal felony offenses that received a
sentence that in Minnesota would be a felony-level sentence, but for which no comparable
Minnesota offense exists, must receive a weight of one in computing the criminal history
score.
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e. Juvenile Offenses From Other Jurisdictions. Minnesota law governs the inclusion of
a prior felony offense from jurisdictions other than Minnesota committed by an offender
who was under 18 years old in the juvenile section or adult section of the criminal history
score. The offense should be included in the juvenile history section only if it meets the
requirements in section 2.B.4. The prior can be included in the adult history section only
if the factfinder determines that it is an offense for which the offender would have been
certified to adult court if it had occurred in Minnesota.

Comment

2.B.501. Convictions from jurisdictions other than Minnesota include convictions un-
der the laws of any other state, or the federal government, including convictions under the
Uniform Code of Military Justice, or convictions under the law of other nations.

2.B.502. The Commission concluded that convictions from other jurisdictions must, in
fairness, be considered in the computation of an offender’s criminal history score. No uni-
Jform nationwide characterization of the terms "felony," "gross misdemeanor,” and "misde-
meanor" exists. Therefore, the Commission recognizes that criminal conduct may be char-
acterized differently by the various state and federal criminal jurisdictions. Generally, the
classification of prior offenses as petty misdemeanors, misdemeanors, gross misdemeanors,
or felonies should be determined by current Minnesota offense definitions and sentencing
policies, except as provided in section 2.B.7. For example, an assault with a dangerous
weapon committed in Texas that received a 365-day sentence would be given one gross
misdemeanor unit due to the sentence length despite being the equivalent by definition of a
Minnesota felony second-degree assault.

2.B.503. For prior non-Minnesota controlled substance convictions, the amount and
type of the controlled substance should be considered in the determination of the appropri-
ate weight to be assigned to a prior felony sentence for a controlled substance offense.

2.B.504. A non-Minnesota conviction committed by a juvenile can only be included in
the adult section of the criminal history score if the offender would have been certified as
an adult under Minnesota law. See State v. Marquetti, 322 N.W.2d 316 (Minn. 1982).

6. Felony Enhancement Due to Prior Misdemeanor or Gross Misdemeanor Convictions.

a. Enhanced Felonies. When the current offense is a felony solely because the offender
has previous convictions for misdemeanor and gross misdemeanor offenses, the prior mis-
demeanor conviction(s) on the targeted misdemeanor list provided in Minnesota Statutes,
section 299C.10, subdivision 1, paragraph (e), or gross misdemeanor conviction(s) upon
which the enhancement is based may be used in determining custody status, but cannot be
used in calculating the remaining components of the offender's criminal history score.

b. Counting Prior Misdemeanors and Gross Misdemeanors; Future Felony. Except as
provided in paragraph c., misdemeanor and gross misdemeanor offenses used to enhance
the current offense must be used in calculating the offender's criminal history score on fu-
ture offenses that are not enhanced felonies. Prior felony offenses used for enhancement
must always be used in calculating the offender's criminal history score.

c¢. Counting Prior Misdemeanors and Gross Misdemeanors; Felony Driving While Im-
paired (DWI). If the current offense is a felony DWI offense and the offender has a prior
felony DWI offense, the prior felony DWI must be used in computing the criminal history
score. The prior misdemeanor and gross misdemeanor offenses used to enhance the first
prior felony DWI cannot be used in the offender's criminal history. Any other misdemeanor
or gross misdemeanor DWI offenses may be included as provided in section 2.B.3.g.

Comment

2.B.601. A number of instances exist in Minnesota law in which misdemeanor or gross
misdemeanor behavior carries a felony penalty as a result of the offender’s prior record. The
Commission decided that in the interest of fairness, a prior misdemeanor or gross misde-
meanor offense that elevated the misdemeanor or gross misdemeanor behavior to a felony
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should not also be used in criminal history points other than custody status. Only one prior
offense should be excluded from the criminal history score calculation, unless more than
one prior was required for the offense to be elevated to a felony. For example, Assault in the
Fifth Degree is a felony if the offender has two or more convictions for assaultive behavior.
In those cases, the two related priors at the lowest level should be excluded. Similarly, theft
crimes of more than 3500 but less than $1,000 are felonies if the offender has at least one
previous conviction for an offense specified in that statute. In those cases, the prior related
offense at the lowest level should be excluded.

2.B.602. A first-time first-degree (felony) driving while impaired (DWI) offense in-
volves a DWI violation within ten years of the first of three or more prior impaired driving
incidents. Because the DWI priors elevated this offense to the felony level, they should be
excluded from the criminal history score. Those predicate misdemeanor and gross misde-
meanor offenses should also be excluded for a subsequent felony DWI, but any prior felony
DWI would be counted as part of the felony criminal history score.

7. Determining Offense Levels for Prior Offenses.

a. Classification of Prior Offense. The classification of a prior offense as a petty misde-
meanor, misdemeanor, gross misdemeanor, or felony is determined by current Minnesota
offense definitions (see Minnesota Statutes, section 609.02, subdivisions 2 to 4a) and sen-
tencing policies. Offenses that are petty misdemeanors by statute, or that are certified as or
deemed to be petty misdemeanors under Minn. R. Crim. P. 23, must not be used to compute
the criminal history score.

b. Monetary Threshold. When a monetary threshold determines the offense classifica-
tion, the monetary threshold in effect when the prior offense was committed, not the current
threshold, determines the offense classification in calculating the criminal history score.

Comment

2.B.701. The Commission recognized that the classification of criminal conduct as a
felony, gross misdemeanor, misdemeanor, or petty misdemeanor is determined legally by
the sentence given rather than the conviction offense.

2.B.702. A monetary threshold determines the offense classification when the value
of property or services is an element of the offense. Punishment for the offense typically
increases as the dollar amount increases.

2.B.703. When the offense severity level is determined by a monetary threshold, the
threshold in effect when the prior offense was committed determines the offense classifica-
tion in criminal history. For example, beginning August 1, 2007, the monetary threshold
for a felony level Theft of Moveable Property offense under Minnesota Statutes, section
609.52, subdivision 2, paragraph (a), clause (1), was divided between Severity Level 2 and
Severity Level 3 by the dollar amount of 35,000. Prior to that, this offense would have been
assigned a severity level based on a dollar amount of 82,500. Because this was a change
by the Legislature for inflation and no change was made by the Commission to the sever-
ity levels, a Theft of Moveable Property offense over 32,500 which previously received a
Severity Level of 3 and a weight of 1 point in criminal history would continue to receive
that same weight.

C. Presumptive Sentence

1. Finding the Presumptive Sentence. The presumptive sentence for a felony conviction is
found in the appropriate cell on the applicable Grid located at the intersection of the criminal
history score (horizontal axis) and the severity level (vertical axis). The conviction offense
determines the severity level. The offender's criminal history score is computed according
to section 2.B above.

For cases contained in cells outside of the shaded areas, the sentence should be executed.
For cases contained in cells within the shaded areas, the sentence should be stayed unless
the conviction offense carries a mandatory minimum sentence.
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Each cell on the Standard Grid and the Sex Offender Grid provides a fixed sentence dura-
tion. Minnesota Statutes, section 244.09, requires that the Guidelines provide a range for
sentences that are presumptive commitments. For cells above the solid line, the Guidelines
provide both a fixed presumptive duration and a range of time for that sentence. The shaded
areas of the grids do not display ranges. If the duration for a sentence that is a presumptive
commitment is found in a shaded area, the standard range - 15 percent lower and 20 percent
higher than the fixed duration displayed - is permissible without departure, provided that
the minimum sentence is not less than one year and one day, and the maximum sentence is
not more than the statutory maximum.

2. Presumptive Sentence Durations that Exceed the Statutory Maximum Sentence. If the
presumptive sentence duration in the appropriate cell on the applicable Grid exceeds the
statutory maximum sentence for the conviction offense, the statutory maximum is the pre-
sumptive sentence. See Presumptive Sentence Durations that Exceed the Statutory Maxi-
mum Sentence Table in Appendix 3.

3. Finding the Presumptive Sentence for Certain Offenses.

a. Sex Offenses. Under Minnesota Statutes, section 609.3455, certain sex offenders are
subject to mandatory life sentences and certain repeat sex offenders are subject to presump-
tive executed prison sentences of at least 36 months.

(1) Mandatory Life Sentence. The Sentencing Guidelines presumptive sentence
does not apply to offenders subject to mandatory life without the possibility of release un-
der subdivision 2 of that statute. For offenders subject to life with the possibility of release
under subdivisions 3 and 4 of that statute, the court must specify a minimum term of impris-
onment, based on the Sentencing Guidelines presumptive sentence as determined in section
2.C, or any applicable mandatory minimum sentence not contained in Minnesota Statutes,
section 609.3455, that must be served before the offender may be considered for release.

(2) Presumptive Executed Prison Sentences of at least 36 Months. Except when
a life sentence applies, if the current conviction offense is criminal sexual conduct in the
first, second, third, or fourth degree (Minnesota Statutes, sections 609.342 to 609.345) or
criminal sexual predatory conduct (Minnesota Statutes, section 609.3453) within 15 years
of a previous sex offense conviction, under Minnesota Statutes, section 609.3455, subdivi-
sion 10, the presumptive disposition is commitment. The presumptive duration is at least
36 months, or the fixed duration indicated in the appropriate cell on the Grid, whichever is
longer.

b. Burglary. If the current conviction offense is burglary of an occupied dwelling (Min-
nesota Statutes, section 609.582, subdivision 1, clause (a)) and there was a previous convic-
tion for a felony burglary before the current offense occurred, the presumptive disposition is
commitment. Prior burglary convictions trigger the presumptive commitment even if they
have decayed for criminal history purposes, as set forth in section 2.B.1.c. The presumptive
duration for a burglary conviction falling under this section is the fixed duration indicated
in the appropriate cell on the Grid.

c. Controlled Substances Offenses. If the current conviction offense is for a controlled
substance crime in the first, second, or third degree and is a "subsequent controlled sub-
stance conviction" as defined in Minnesota Statutes, section 152.01, subdivision 16a, the
presumptive disposition is commitment. A stay of adjudication under Minnesota Statutes,
section 152.18, that occurred before August 1, 1999, is not a prior disposition under Min-
nesota Statutes, section 152.01, subdivision 16a. The prior dispositions listed in Minnesota
Statutes, section 152.01, subdivision 16a, trigger the presumptive commitment unless more
than ten years have elapsed since discharge from sentence or stay of adjudication. The pre-
sumptive duration for a controlled substance conviction falling under this section is the
fixed duration indicated in the appropriate cell on the Grid, or the mandatory minimum,
whichever is longer.
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d. Driving While Impaired (DWI) Offenses. If the current conviction is for felony DWI
and if| prior to the commission of the current offense, the offender had a previous conviction
(as conviction is defined in Minnesota Statutes, section 609.02, subdivision 5) for a felony
DWTI or for a criminal vehicular homicide or operation as defined in Minnesota Statutes,
section 169A.24, subdivision 1, clause (3), the presumptive disposition is commitment.
Prior felony DWI or criminal vehicular homicide or operation convictions trigger the pre-
sumptive commitment even if they have decayed for criminal history purposes as set forth
in section 2.B.1.c.

e. Offenses Committed While Under State Authority. The presumptive disposition for
escape from an executed sentence, felony assault committed by an inmate serving an ex-
ecuted term of imprisonment, or assault on secure treatment facility personnel is commit-
ment. It is presumptive for escape from an executed sentence and for felony assault commit-
ted by an inmate serving an executed term of imprisonment to be sentenced consecutively
to the offense for which the inmate was confined. The presumptive duration is determined
by the presumptive consecutive sentencing policy (see section 2.F.1, Presumptive Consec-
utive Sentences).

Comment

2.C.01. The dispositional policy adopted by the Commission was designed so that
scarce prison resources would primarily be used for serious person offenders and com-
munity resources would be used for most property offenders. The Commission believes that
a rational sentencing policy requires such trade-offs to ensure the availability of correc-
tional resources for the most serious offenders. For the first year of Guidelines' operation,
this policy was reflected in sentencing practices. However, by the third year of Guideline
operation, the percentage of offenders with criminal history scores of four or more had in-
creased greatly, resulting in a significant increase in imprisonment for property offenses.
Given finite resources, increased use of imprisonment for property offenses results in re-
duced prison resources for person offenses. The allocation of scarce resources has been
monitored and evaluated on an ongoing basis by the Commission. The Commission has
determined that assigning particular weights to prior felony sentences in computing the
criminal history score will address this problem. The significance of low severity level prior
felonies is reduced, which should result in a lower imprisonment rate for property offend-
ers. The significance of more serious prior felonies is increased, which should result in
increased prison sentences for repeat serious person offenders.

2.C.02. In the cells outside the shaded areas of the grids, the Guidelines provide a fixed
presumptive sentence length, and a range of time around that length. Presumptive sentence
lengths are shown in months, and it is the Commission's intent that months be computed by
reference to calendar months. Any sentence length given that is within the range of sentence
length shown in the appropriate cell on the applicable Grid is not a departure from the
Guidelines, and any sentence length given that is outside the range is a departure from the
Guidelines. In the cells in the shaded areas of the grids, the Guidelines provide a single
fixed presumptive sentence length.

2.C.03. The presumptive duration listed on the grid, when executed, includes both
the term of imprisonment and the period of supervised release. According to Minnesota
Statutes, section 244.101, when the court sentences an offender to an executed sentence
for an offense occurring on or after August 1, 1993, the sentence consists of two parts: a
specified minimum term of imprisonment equal to two-thirds of the total executed sentence;
and a specified maximum supervised release term equal to one-third of the total executed
sentence. Separate tables following the Grids illustrate how executed sentences are broken
down into their two components.

The Commissioner of Corrections may extend the amount of time an offender actually
serves in prison if the offender violates disciplinary rules while in prison or violates con-
ditions of supervised release. This extension period could result in the offender serving the
entire executed sentence in prison.
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2.C.04. When a stay of execution is given, the presumptive sentence length shown in
the appropriate cell should be pronounced, but its execution stayed. If the sentence length
pronounced, but stayed, differs from that shown in the appropriate cell, the sentence is a
departure from the Guidelines.

2.C.05. When a stay of imposition is given, no sentence length is pronounced, and the
imposition of the sentence is stayed to some future date. If that sentence is ever imposed,
the presumptive sentence length shown in the appropriate cell should be pronounced, and
a decision should be made whether to execute the presumptive sentence length given. If the
sentence length pronounced at the imposition of the sentence differs from that shown in the
appropriate cell on the applicable Grid, the sentence is a departure from the Guidelines.

2.C.06. There are rare instances where the presumptive sentence length exceeds the
statutory maximum sentence. If this situation occurs, the statutory maximum sentence
becomes the presumptive sentence. For example, Threats of Violence under Minnesota
Statutes, section 609.713, subdivision 3, paragraph (a), clause (1) or (2), carries a
statutory maximum sentence of 12 months and 1 day. At Severity Level 1, the statutory
maximum will be exceeded when the offender reaches a Criminal History Score of 3.
As another example, Soliciting Children for Sexual Conduct under Minnesota Statutes,
section 609.352, carries a statutory maximum sentence of three years. At Severity Level
G, the statutory maximum will be exceeded when the offender reaches a Criminal History
Score of 4.

2.C.07. When an offender is convicted of two or more offenses, and the most severe
offense is a conviction for attempt or conspiracy under Minnesota Statutes, section 609.17
or 609.175, the presumptive sentence duration must be the longer of: (1) the duration for
the attempt or conspiracy conviction; or (2) the duration for the next most severe conviction

offense.

2.C.08. The 2005 Legislature enacted statutory changes allowing life sentences with
the possibility of release for certain sex offenders. The statute requires the sentencing court
to pronounce a minimum term of imprisonment, based on the Guidelines or any applica-
ble mandatory minimum not contained in Minnesota Statutes, section 609.3455, that the
offender must serve before being considered for release. All applicable Guidelines provi-
sions, including the procedures for departing from the presumptive sentence, are applicable
to determining the minimum term of imprisonment. See State v. Hodges, 770 N.\W.2d 515
(Minn. 2009).

2.C.09. Sections 2.C.3.b and 2.C.3.d clarify that the court may consider decayed con-
victions when determining whether to execute a presumptively stayed sentence. See State v.
Jones, 587 N.W.2d 854 (Minn. Ct. App. 1999).

2.C.10. Because a stay of adjudication is not a felony conviction, the Guidelines do not
apply unless and until the stay is vacated and conviction is entered.

D. Departures from the Guidelines

1. Departures in General. The sentences provided in the Grids are presumed to be appropri-
ate for the crimes to which they apply. The court must pronounce a sentence of the applica-
ble disposition and within the applicable range unless there exist identifiable, substantial,
and compelling circumstances to support a departure.

The court may depart from the presumptive disposition or duration provided in the Guide-
lines, and stay or impose a sentence that is deemed to be more appropriate than the presump-
tive sentence. A pronounced sentence for a felony conviction that is outside the appropriate
range on the applicable Grid, including a stayed or imposed gross misdemeanor or misde-
meanor sentence, is a departure from the Guidelines. A departure is not controlled by the
Guidelines, but rather, is an exercise of judicial discretion constrained by statute or case
law.

a. Disposition and Duration. Departures with respect to disposition and duration are
separate decisions. A court may depart from the presumptive disposition without departing
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from the presumptive duration, and vice-versa. A court departing from the presumptive
disposition as well as the presumptive duration has made two separate departure decisions,
each requiring written departure reasons.

b. Aggravated Departure. When imposing a sentence that is an aggravated departure,
it is recommended that the court pronounce a sentence proportional to the severity of the
crime for which the sentence is imposed and the offender's criminal history, and take into
consideration the purposes and underlying principles of the Guidelines.

c. Departure Report. In exercising the discretion to depart from a presumptive sentence,
the court must disclose in writing or on the record the particular substantial and compelling
circumstances that make the departure more appropriate than the presumptive sentence.
The reasons must be stated in the sentencing order or recorded in the departure report and
filed with the Commission.

d. Departure Reasons. Because departures are by definition exceptions to the Guide-
lines, the departure factors in this section are advisory, except as otherwise established by
case law.

e. Revoked Stay of Adjudication. When a felony stay of adjudication is vacated and
conviction is entered, the Guidelines must be applied. To the extent that the sentenced pro-
nounced immediately following a revocation of a stay of adjudication is contrary to the
Guidelines presumptive sentence, that sentence is a departure.

f. Offender's Demand for Execution. A sentence that is executed pursuant to an of-
fender's right to demand execution is not an aggravated dispositional departure.

Comment

2.D.101. The departure report must be filed with the Commission within 15 days after
sentencing. Minn. R. Crim. P. 27.03, subd. 4(C).

2.D.102. A defendant has the right to a jury trial to determine whether aggravating
factors are proved beyond a reasonable doubt. See e.g., Blakely v. Washington, 542 U.S.
296 (2004); State v. Shattuck, 704 N.W.2d 131 (Minn. 2005), State v. Allen, 706 N.W.2d
40 (Minn. 2005). See also Minn. R. Crim. P. 7.03, 11.04, and 27 (detailing the procedures
for seeking an aggravated sentence). If the departure facts are proved beyond a reasonable
doubt, the court may exercise its discretion to depart from the presumptive sentence.

2.D.103. The aggravating or mitigating factors and the written reasons supporting
the departure must be substantial and compelling to overcome the presumption in favor
of the Guidelines sentence. The purposes of the Guidelines cannot be achieved unless the
presumptive sentences are applied with a high degree of regularity. Sentencing disparity
cannot be reduced if courts depart from the Guidelines frequently. Certainty in sentencing
cannot be attained if departure rates are high. Prison populations will exceed capacity if
departures increase imprisonment rates significantly above past practice.

2.D.104. Plea agreements are important to our criminal justice system because it is not
possible to support a system where all cases go to trial. However, it is important to have
balance in the criminal justice system where plea agreements are recognized as legitimate
and necessary and the goals of the Guidelines are supported. If a plea agreement involves a
sentence departure and no other reasons are provided, there is little information available
to make informed policy decisions or to ensure consistency, proportionality, and rationality
in sentencing.

Departures and their reasons highlight both the success and problems of the existing
Guidelines. When a plea agreement involves a departure from the presumptive sentence,
the court should cite the reasons that underlie the plea agreement or explain its reasons for
accepting the negotiation.

2.D.105. Under Minnesota Statutes, section 609.13, if a court pronounces a misde-
meanor or gross misdemeanor sentence for a felony conviction, that conviction is deemed
a gross misdemeanor or misdemeanor. The sentence is a departure because it is outside the
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appropriate range on the applicable Grid. Because courts sometimes fail to issue departure
reports in these cases, section 2.D was amended to clarify that if the court stays or imposes
a gross misdemeanor or misdemeanor sentence for a felony conviction, the sentence is a
departure.

In contrast, if the prosecutor amends the charge to a gross misdemeanor or misde-
meanor offense prior to conviction, a gross misdemeanor or misdemeanor sentence will not
be a departure because the sentence will be consistent with the level of the charge. When
the prosecutor amends the charge, the prosecutor must amend it to an existing offense. For
example, there is no gross misdemeanor version of threats of violence (Minnesota Statutes,
section 609.713) in statute, so a charge of threats of violence cannot be amended from a
felony to a gross misdemeanor.

2.D.106. The Guidelines do not apply to a stay of adjudication because it is not a conviction
(see Section 1.4 and Comment 2.C.10). If the initial sentence following felony conviction
is commitment to the Commissioner of Corrections, and the Guidelines disposition is a
presumptive stayed disposition, it is contrary to the Guidelines presumption. Accordingly,
the sentence is an aggravated dispositional departure from the Guidelines, and "revocation
of a stay of adjudication” will be noted as the reason for departure, unless the court offers
another explanation.

2.D.107. An offender generally has the right to demand execution of sentence. State v.
Rasinski, 472 N.W.2d 645, 651 (Minn. 1991), see also Minnesota Statutes, section 609.135,
subdivision 7. The Commission does not regard the execution of a presumptively stayed sen-
tence as a departure from the Guidelines if the record, or the Court's communication to the
Commission, reflects that the sentence was executed upon the offender’s peremptory de-
mand.

2. Factors That Should Not Be Used As Reasons For Departure. The following factors
should not be used as reasons for departing from the presumptive sentences provided in the
appropriate cell on the applicable Grid:

a. Race
b. Sex
c. Employment factors, including:
(1) occupation or impact of sentence on profession or occupation;
(2) employment history;
(3) employment at time of offense;
(4) employment at time of sentencing.
d. Social factors, including:
(1) educational attainment;
(2) living arrangements at time of offense or sentencing;
(3) length of residence;
(4) marital status.
e. The defendant's exercise of constitutional rights during the adjudication process.
Comment

2.D.201. The Commission believes that sentencing should be neutral with respect to an
offender's race, sex, and income level. Accordingly, the Commission has listed employment
and social factors that should not be used as reasons for departure from the presumptive
sentence, because these factors are highly correlated with sex, race, or income level. Em-
ployment is excluded as a reason for departure not only because of its correlation with race
and income levels, but also because this factor is manipulable - e.g., offenders could lessen
the severity of the sentence by obtaining employment between arrest and sentencing. While
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it may be desirable for offenders to obtain employment between arrest and sentencing, some
groups (those with low income levels, low education levels, and racial minorities generally)
find it more difficult to obtain employment than others. It is impossible to reward those em-
ployed without, in fact, penalizing those not employed at time of sentencing. The use of the
factors "amenable to probation (or treatment)” or "unamenable to probation" to justify a
dispositional departure, could be closely related to social and economic factors. The use of
these factors, alone, to explain the reason for departure is insufficient, and the trial court
should demonstrate that the departure is not based on any of the excluded factors.

2.D.202. The Commission determined that the severity of an offender's sanctions
should not vary depending on whether the offender exercised constitutional rights during
the adjudication process.

2.D.203. It follows from the Commission's use of the conviction offense to determine
offense severity that departures from the Guidelines should not be permitted for elements of
alleged offender behavior not within the definition of the conviction offense. For example, if
an offender is convicted of simple robbery, a departure from the Guidelines to increase the
severity of the sentence should not be permitted because the offender possessed a firearm
or used another dangerous weapon.

3. Factors That May Be Used As Reasons For Departure. The following is a nonexclusive
list of factors that may be used as reasons for departure:

a. Mitigating Factors.

(1) The victim was an aggressor in the incident.

(2) The offender played a minor or passive role in the crime or participated under
circumstances of coercion or duress.

(3) The offender, because of physical or mental impairment, lacked substantial
capacity for judgment when the offense was committed. The voluntary use of intoxicants
(drugs or alcohol) does not fall within the purview of this factor.

(4) The offender's presumptive sentence is a commitment but not a mandatory
minimum sentence, and either of the following exist:

(a) The current conviction offense is at Severity Level 1 or Severity Level 2
and the offender received all of his or her prior felony sentences during fewer than three
separate court appearances; or

(b) The current conviction offense is at Severity Level 3 or Severity Level 4
and the offender received all of his or her prior felony sentences during one court appear-
ance.

(5) Other substantial grounds exist that tend to excuse or mitigate the offender's
culpability, although not amounting to a defense.

(6) The court is ordering an alternative placement under Minnesota Statutes, sec-
tion 609.1055, for an offender with a serious and persistent mental illness.

(7) The offender is particularly amenable to probation. This factor may, but need
not, be supported by the fact that the offender is particularly amenable to a relevant program
of individualized treatment in a probationary setting.

b. Aggravating Factors.

(1) The victim was particularly vulnerable due to age, infirmity, or reduced phys-
ical or mental capacity, and the offender knew or should have known of this vulnerability.

(2) The victim was treated with particular cruelty for which the individual offender
should be held responsible.

(3) The current conviction is for a criminal sexual conduct offense, or an offense in
which the victim was otherwise injured, and the offender has a prior felony conviction for
a criminal sexual conduct offense or an offense in which the victim was otherwise injured.
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(4) The offense was a major economic offense, identified as an illegal act or series
of'illegal acts committed by other than physical means and by concealment or guile to obtain
money or property, to avoid payment or loss of money or property, or to obtain business or
professional advantage. The presence of two or more of the circumstances listed below are
aggravating factors with respect to the offense:

(a) the offense involved multiple victims or multiple incidents per victim;

(b) the offense involved an attempted or actual monetary loss substantially
greater than the usual offense or substantially greater than the minimum loss specified in
the statutes;

(c) the offense involved a high degree of sophistication or planning or oc-
curred over a lengthy period of time;

(d) the defendant used his or her position or status to facilitate the commission
of the offense, including positions of trust, confidence, or fiduciary relationships; or

(e) the defendant has been involved in other conduct similar to the current
offense as evidenced by the findings of civil or administrative law proceedings or the im-
position of professional sanctions.

(5) The offense was a major controlled substance offense, identified as an offense
or series of offenses related to trafficking in controlled substances under circumstances
more onerous than the usual offense. The presence of two or more of the circumstances
listed below are aggravating factors with respect to the offense:

(a) the offense involved at least three separate transactions wherein controlled
substances were sold, transferred, or possessed with intent to do so;

(b) the offense involved an attempted or actual sale or transfer of controlled
substances in quantities substantially larger than for personal use;

(c) the offense involved the manufacture of controlled substances for use by
other parties;

(d) the offender knowingly possessed a firearm during the commission of the
offense;

(e) the circumstances of the offense reveal the offender to have occupied a
high position in the drug distribution hierarchy;

(f) the offense involved a high degree of sophistication or planning or oc-
curred over a lengthy period of time or involved a broad geographic area of disbursement;
or

(g) the offender used his or her position or status to facilitate the commission
of the offense, including positions of trust, confidence or fiduciary relationships (e.g., phar-
macist, physician or other medical professional).

(6) The offender committed, for hire, a crime against the person.

(7) The offender is being sentenced as an "engrained offender" under Minnesota
Statutes, section 609.3455, subdivision 3a.

(8) The offender is being sentenced as a "dangerous offender who commits a third
violent crime" under Minnesota Statutes, section 609.1095, subdivision 2.

(9) The offender is being sentenced as a "career offender" under Minnesota
Statutes, section 609.1095, subdivision 4.

(10) The offender committed the crime as part of a group of three or more offend-
ers who all actively participated in the crime.

(11) The offender intentionally selected the victim or the property against which
the offense was committed, in whole or in part, because of the victim's, the property owner's
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or another's actual or perceived race, color, religion, sex, sexual orientation, disability, age,
or national origin.

(12) The offender used another's identity without authorization to commit a crime.
This aggravating factor may not be used when use of another's identity is an element of the
offense.

(13) The offense was committed in the presence of a child.

(14) The offense was committed in a location in which the victim had an expecta-
tion of privacy.

Comment

2.D.301. The Commission provides a non-exclusive list of factors that may be used as
departure reasons. The factors are intended to describe specific situations involving a small
number of cases. The Commission rejects factors that are general in nature, and that could
apply to large numbers of cases, such as intoxication at the time of the offense. The factors
cited are illustrative and are not intended to be an exclusive or exhaustive list. Some of these
factors may be considered in establishing conditions of stayed sentences, even though they
may not be used as reasons for departure. For example, whether an offender is employed
at time of sentencing may be an important factor in deciding whether restitution should be
used as a condition of probation, or in deciding the terms of restitution payment.

2.D.302. The Commission recognizes that the criminal history score does not differen-
tiate between the crime spree offender who has been convicted of several offenses but has
not been previously sanctioned by the criminal justice system, and the repeat offender who
continues to commit new crimes despite receiving previous consequences from the crim-
inal justice system. The Commission believes the nonviolent crime spree offender should
perhaps be sanctioned in the community at least once or twice before a prison sentence is
appropriate. The Commission believes that the court is best able to distinguish these of-
fenders, and can depart from the Guidelines accordingly.

2.D.303. The requirement that a defendant be "particularly” amenable to probation en-
sures that the defendant's amenability to probation distinguishes the defendant from most
others and truly presents the substantial and compelling circumstances necessary to justify
a departure. State v. Soto, 855 N.W.2d 303, 309 (Minn. 2014). While social or economic
factors cannot justify a departure, such facts may be relevant to determining whether a
defendant is particularly amenable to probation. Id at 312. In determining whether a de-
fendant is particularly suitable to individualized treatment in a probationary setting, for
example, a court is permitted to consider the defendant's age, prior record, remorse, co-
operation, attitude before the court, and social support. State v. Trog, 323 N.W.2d 28, 31
(Minn. 1982).

2.D.304. In section 2.D.3.b(3), an aggravated durational departure is permitted when
the current conviction is for a criminal sexual conduct offense or an offense in which the
victim was otherwise injured and there is a prior felony conviction for a criminal sexual
conduct offense or an offense in which victim injury was established as an element of the
offense. The departure is appropriate even if the prior felony offense had decayed in ac-
cordance with section 2.B.1.c. An aggravated durational departure is possible without jury
determination of additional facts if victim injury is established in proving the elements of
the current offense.

2.D.305. Special sentencing provisions were established by the legislature under Min-
nesota Statutes, sections 609.3455, subdivision 3a, 609.1095, subdivision 2, and 609.1095,
subdivision 4, that are available to the courts when sentencing certain sex offenders, "dan-
gerous offenders,” and "career offenders.” The use of one of these sentencing provisions
would constitute a departure under the Guidelines and the court must provide written rea-
sons specifying that the requirements of the statute have been met.

2.D.306. The aggravating factor involving groups of three or more offenders under
section 2.D.3.b(10) cannot be used when an offender has been convicted under Minnesota
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Statutes, section 609.229, Crime Committed for Benefit of a Gang. See section 2.G, Convic-
tions for Attempts, Conspiracies, and Other Sentence Modifiers, for the presumptive sen-
tence for offenders convicted of Crime Committed for Benefit of a Gang, Minnesota Statutes,
section 609.229, subdivision 3, paragraph (a).

2.D.307. The aggravating factor involving bias motivation under section 2.D.3.b(11)
cannot be used when an offender has been convicted under a statute that elevated the crime
to a felony offense because of bias motivation (e.g., Minnesota Statutes, sections 609.2231,
subdivision 4 (fourth-degree assault); 609.595, subdivision la, paragraph (a) (criminal
damage to property),; and 609.749, subdivision 3, paragraph (a), clause (1) (stalking)). The
Commission intends that a penalty for a bias-motivated offense be subject to enhancement
only once.

In determining when domestic violence, sexual assault and sexual abuse cases are mo-
tivated by a victim's sex and may be appropriately enhanced, proof must be shown of at least
one factor, such as: offender makes abusive or derogatory references based on gender, of-
fender states hatred for a gender as a class, crime involves excessive violence, including
mutilation, or there are multiple victims of the same gender.

E. Mandatory Sentences

1. In General. When an offender is convicted of an offense with a statutory mandatory
minimum sentence of one year and one day or more, the presumptive disposition is com-
mitment even if the presumptive sentence would ordinarily fall within the shaded area on
the applicable Grid. The presumptive duration of the prison sentence is the mandatory min-
imum sentence in statute or the duration provided in the appropriate cell on the applicable
Grid, whichever is longer. When an offender is sentenced for an attempted offense under
Minnesota Statutes, section 609.17, or conspiracy to commit an offense under Minnesota
Statutes, section 609.175, and the underlying offense has a mandatory minimum sentence
of a year and a day or more, the presumptive duration is the mandatory minimum sentence
in statute or one-half the duration found in the appropriate cell on the applicable Grid,
whichever is longer. See Mandatory and Presumptive Sentences Reference Table in Ap-
pendix 1.

2. Specific Statutory Provisions. The following mandatory minimum provisions should be
imposed as indicated.

a. Second- and Third-Degree Murder. Minnesota Statutes, section 609.107, Mandatory
Penalty for Certain Murderers, determines the presumptive sentence for an offender sen-
tenced under that statute.

b. Dangerous Weapon or Firearm. Minnesota Statutes, section 609.11, establishes the
mandatory sentence for offenses committed with a dangerous weapon or firearm, or for
possession of a firearm by an ineligible felon.

(1) Finding the Mandatory Sentence. Regardless of whether an offender would
otherwise receive a presumptive stayed sentence under the Guidelines, the presumptive
disposition for an offense subject to a mandatory sentence under Minnesota Statutes, section
609.11, is always commitment. The mandatory duration is established in the statute. See
Dangerous Weapons - Minnesota Statutes, section 609.11, Table in Appendix 2.

(2) Departure. Minnesota Statutes, section 609.11, subdivision 8, provides that the
court, on its own motion or on the prosecutor's motion, may sentence without regard to the
mandatory minimum sentence if the court finds substantial and compelling reasons to do
so. Sentencing under subdivision 8 is a departure as follows:

(i) Dispositional Departure. A stay of execution or stay of imposition is a
dispositional departure.

(i1) Durational Departure. A sentence other than the mandatory minimum or
the presumptive duration or applicable range in the appropriate cell on the applicable Grid,
whichever is longer, is a durational departure.
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c. Subsequent Drug Offenses Involving a Dangerous Weapon. If an offender is sen-
tenced for a second or subsequent drug offense and is subject to Minnesota Statutes, section
609.11, subdivision 5a, the presumptive duration is the longer of either:

(1) the mandatory minimum sentence for the subsequent drug offense added to the
mandatory minimum sentence for the dangerous weapon involvement; or

(2) the presumptive duration for the subsequent drug offense provided in the ap-
propriate cell on the Standard Grid.

d. Dangerous and Repeat Felony Offenders. When an offender is sentenced under Min-
nesota Statutes, section 609.1095, subdivision 3, the presumptive disposition is commit-
ment. The court must impose and execute the presumptive duration unless a longer manda-
tory minimum sentence is otherwise required by law or the court imposes a longer aggra-
vated durational departure.

e. Felony Driving While Impaired (DWI). When the court sentences an offender for
first-degree felony driving while impaired, under Minnesota Statutes, section 169A.276, it
must impose a sentence of at least 36 months. The court cannot stay imposition or adjudi-
cation of the sentence, but may stay execution.

3. Conditional Release. Several Minnesota statutes provide for mandatory conditional re-
lease terms that must be served by certain offenders once they are released from prison.
The court must pronounce the conditional release term when sentencing for the following
offenses:

(1) First-degree (felony) driving while impaired. Minnesota Statutes, section
169A.276, subdivision 1, paragraph (d).

(2) Predatory offense registration violation committed by certain offenders. Minnesota
Statutes, section 243.166, subdivision 5a.

(3) Assault in the fourth degree against secure treatment facility personnel. Minnesota
Statutes, section 609.2231, subdivision 3a, paragraph (d).

(4) First- through fourth-degree criminal sexual conduct and criminal sexual predatory
conduct. Minnesota Statutes, section 609.3455, subdivisions 6 to 8.

(5) Use of minors in a sexual performance. Minnesota Statutes, section 617.246, sub-
division 7.

(6) Possession of pornographic work involving minors. Minnesota Statutes, section
617.247, subdivision 9.

4. Mandatory Life Sentences. Mandatory life imprisonment sentences for first-degree mur-
der and for sex offenses subject to Minnesota Statutes, section 609.3455, subdivision 2, are
not governed by the Guidelines.

Comment

2.E.01. The Commission attempted to draw the dispositional line so that the great
majority of offenses that might involve a mandatory sentence would fall outside the shaded
areas of the grids. However, some cases carry a mandatory prison sentence under state law
but fall within the shaded areas of the Grids, e.g., Assault in the Second Degree. When that
occurs, imprisonment of the offender is the presumptive disposition. The presumptive dura-
tion is the mandatory minimum sentence or the duration provided in the appropriate cell on
the applicable Grid, whichever is longer. These crimes are ranked above the dispositional
line because the Commission believes the durations at these levels are more proportional
to the crime than the durations found at the higher severity levels where prison is recom-
mended regardless of the criminal history score of the offender. For example, according to
Minnesota Statutes, section 609.11, the mandatory minimum prison sentence for Assault in
the Second Degree involving a knife is one year and one day. However, according to the
Guidelines, the presumptive duration is the mandatory minimum sentence or the duration
provided in the appropriate cell on the Standard Grid, whichever is longer. Therefore, for
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someone convicted of Assault in the Second Degree with a Criminal History Score of 0,
the Guidelines presume a 21 month prison duration based on the appropriate cell on the
Standard Grid found at Severity Level 6. The Commission believes this duration is more
appropriate than the 48 month prison duration that would be recommended if this crime
were ranked at Severity Level 8, which is the first severity level ranked completely above
the dispositional line.

2.E.02. When the mandatory minimum sentence is _for less than one year and one day,
the Commission interprets the minimum to mean any incarceration including time spent
in local confinement as a condition of a stayed sentence. The presumptive disposition is
not commitment unless the case falls above the dispositional line on the applicable Grid.
An example is a conviction for a Fifth-Degree Controlled Substance Crime. If the offender
has previously been convicted of a controlled substance crime, the mandatory minimum law
requires at least six months incarceration, which can be served in a local jail or workhouse.

2.E.03. Some offenses by statutory definition involve a dangerous weapon, and there-
fore the mandatory minimum provision dealing with dangerous weapons always applies:
Assault in the Second Degree under Minnesota Statutes, sections 609.222; Certain Persons
Not to Have Firearms or Ammunition under Minnesota Statutes, section 624.713, subdivi-
sion 2, paragraph (b) and 609.165, subdivision 1b; Drive-By Shootings under Minnesota
Statutes, section 609.66, and Stalking (Aggravated Violations) and Possessing a Dangerous
Weapon under Minnesota Statutes, section 609.749, subdivision 3, paragraph (a), clause
(3). The presumptive disposition for these types of offenses is imprisonment and the pre-
sumptive duration is the mandatory minimum sentence prescribed for the conviction offense
or the cell time, whichever is longer.

2.E.04. The mandatory minimum provision dealing with the use of dangerous weapons

in the commission of certain felonies (Minnesota Statutes, section 609.11) provides that the

finder of fact must determine the firearm or other dangerous weapon use or firearm pos-
session based upon the record of the trial or plea of guilty and does not require the citing
of this provision. If the court finds that a dangerous weapon was involved, the mandatory
minimum applies under Minnesota Statutes, section 609.11. This provision also provides
prosecutors with the authority to make a motion to sentence apart from the mandatory min-
imum sentence. In State v. Olson, 325 N.W.2d 13 (Minn. 1982), the Supreme Court extended

that authority to courts as well. When the prosecutor or court makes a motion to sentence

apart from the mandatory minimum, it becomes legal to stay imposition or execution of
sentence or to impose a lesser sentence than the mandatory minimum. When this motion is
made, the presumptive disposition for the case is still imprisonment, and the presumptive
duration is the mandatory minimum sentence prescribed for the conviction offense or the
cell time, whichever is longer. A stay of imposition or execution for the case constitutes a
mitigated dispositional departure. The imposition of a duration less than the mandatory
minimum or cell time, if the latter is longer, constitutes a mitigated durational departure.
Written reasons specifying the substantial and compelling nature of the circumstances and

demonstrating why the sentence selected is more appropriate, reasonable or equitable than

the presumptive sentence are required.

2.E.05. Minnesota Statutes, section 609.11, subdivision Sa, states that for a subse-
quent drug offense involving a weapon, the mandatory minimum duration for the drug of-
fense and the mandatory minimum duration for the weapon offense are added together. The
Guidelines presumptive duration is determined by comparing the total sum of the combined
mandatory minimums and the duration found in the appropriate cell on the Standard Grid
for the subsequent drug offense; the presumptive duration is the longer of the two. For ex-
ample: A third-degree drug offender with a Criminal History Score of 3 is convicted of a
subsequent controlled substance offense and was in possession of a firearm.
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Mandatory 24 months Mand. Min. (Minnesota Statutes, section 152.023,
Minimums: subdivision 3, paragraph (b))
+36 months Mand. Min. (Minnesota Statutes, section 609.11,
subdivision 5, paragraph (a))
=60 months
VS.

Grid Cell: =39 months (Severity Level 6; Criminal History Score of 3)

F. Concurrent/Consecutive Sentences

Generally, when an offender is convicted of multiple current offenses, or when there is
a prior felony sentence that has not expired or been discharged, concurrent sentencing is
presumptive.

This section sets forth the criteria for imposing consecutive sentences. Imposition of con-
secutive sentences in any situation not described in this section is a departure.

When the court imposes consecutive sentences, the court must sentence the offenses in the
order in which they occurred.

Comment

2.F.01. Consecutive sentences are a more severe sanction because the intent is to con-
fine the offender for a longer period than under concurrent sentences. If the severity of the
sanction is to be proportional to the severity of the offense, consecutive sentences should
be limited to more severe offenses.

The Commission recommends that the court consider carefully whether the purposes
of the Guidelines (in terms of punishment proportional to the severity of the offense and
the offender's criminal history) would be served best by concurrent rather than consecutive
sentences.

2.E.02. The service of the consecutive sentence begins at the end of any incarceration
arising from the first sentence. The Commissioner of Corrections aggregates the separate
durations into a single fixed sentence. The terms of imprisonment and the periods of su-
pervised release are aggregated as well. For example, if a court executes a 44-month fixed
sentence, and a 24-month fixed sentence to be served consecutively to the first sentence,
the Commissioner of Corrections aggregates the sentences into a single 68-month fixed
sentence, with a specified minimum 45.3-month term of imprisonment and a specified max-
imum 22.7-month period of supervised release.

44 months (first sentence)
+24 months consecutive (second sentence)

=68 months (fixed sentence)

45.3 months (2/3 - term of imprisonment)
22.7 months (1/3 - supervised release)

1. Presumptive Consecutive Sentences.

a. Criteria for Imposing a Presumptive Consecutive Sentence. Consecutive sentences
are presumptive (required under the Guidelines) when:

(1) the offender is:

(i) serving an executed prison sentence;

(ii) on escape status from an executed prison sentence;
(iii) on supervised release; or

(iv) on conditional release following release from an executed prison sentence
(see conditional release terms in section 2.E.3); and
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(2) the presumptive disposition for the current offense(s) is commitment.

The presumptive disposition for an escape from an executed sentence or for a felony assault
committed by an inmate serving an executed term of imprisonment is always commitment.

b. Finding the Presumptive Duration. For each offense sentenced consecutively to an-
other offense(s) under this section, the presumptive duration is the duration in the appropri-
ate cell on the applicable Grid at a Criminal History Score of 1, or the mandatory minimum
for the offense, whichever is longer.

c. Exception When Presumptive Concurrent Sentence is Longer. If the criteria in para-
graph 2.F.1.a have been met but the total time to serve in prison would be longer if a concur-
rent sentence were imposed, a concurrent sentence is presumptive. Otherwise, a concurrent
sentence is a departure.

d. Departure Factor. If there is evidence that the defendant has provided substantial
and material assistance in the detection or prosecution of crime, the court may depart from
the presumptive consecutive sentence and impose a concurrent sentence.

e. Felony Driving While Impaired (DWI). Minnesota Statutes, section 169A.28, subdi-
vision 1, requires a consecutive sentence when the court sentences an offender for a felony
DWI and:

(1) the offender has a prior unexpired misdemeanor, gross misdemeanor or felony
DWI sentence; and

(2) the disposition for the current offense will be probation; but not
(3) when the disposition for the current offense will be commitment.

If the court pronounces a consecutive sentence, the presumptive duration is based on a
Criminal History Score of 1. Any pronounced probationary jail time should be served con-
secutively to any