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PREAMBLE: A LAWYER’S RESPONSIBILITIES
[1] A lawyer, as a member of the legal profession, is a representative of clients, an

officer of the legal system and a public citizen having special responsibility for the quality
of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor, a
lawyer provides a client with an informed understanding of the client’s legal rights and obli-
gations and explains their practical implications. As advocate, a lawyer zealously asserts
the client’s position under the rules of the adversary system. As negotiator, a lawyer seeks
a result advantageous to the client but consistent with requirements of honest dealings with
others. As evaluator, a lawyer examines a client’s legal affairs and reports about them to
the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-party
neutral, a nonrepresentational role helping the parties to resolve a dispute or other matter.
Some of these rules apply directly to lawyers who are or have served as third-party neutrals.
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See, e.g., Rules 1.12 and 2.4. In addition, there are rules that apply to lawyers who are
not active in the practice of law or to practicing lawyers even when they are acting in a
nonprofessional capacity. For example, a lawyer who commits fraud in the conduct of a
business is subject to discipline for engaging in conduct involving dishonesty, fraud, deceit,
or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt, and diligent.
A lawyer should maintain communication with a client concerning the representation. A
lawyer should keep in confidence information relating to the representation of a client ex-
cept so far as disclosure is required or permitted by the Rules of Professional Conduct or
other law.

[5] A lawyer’s conduct should conform to the requirements of the law, both in profes-
sional service to clients and in the lawyer’s business and personal affairs. A lawyer should
use the law’s procedures only for legitimate purposes and not to harass or intimidate oth-
ers. A lawyer should demonstrate respect for the legal system and for those who serve it,
including judges, other lawyers and public officials. While it is a lawyer’s duty, when nec-
essary, to challenge the rectitude of official action, it is also a lawyer’s duty to uphold legal
process.

[6] As a public citizen, a lawyer should seek improvement of the law, access to the
legal system, the administration of justice and the quality of service rendered by the legal
profession. As a member of a learned profession, a lawyer should cultivate knowledge of
the law beyond its use for clients, employ that knowledge in reform of the law and work to
strengthen legal education. In addition, a lawyer should further the public’s understanding
of and confidence in the rule of law and the justice system because legal institutions in
a constitutional democracy depend on popular participation and support to maintain their
authority. A lawyer should be mindful of deficiencies in the administration of justice and
of the fact that the poor, and sometimes persons who are not poor, cannot afford adequate
legal assistance. Therefore, all lawyers should devote professional time and resources and
use civic influence to ensure equal access to our system of justice for all those who because
of economic or social barriers cannot afford or secure adequate legal counsel. A lawyer
should aid the legal profession in pursuing these objectives and should help the bar regulate
itself in the public interest.

[7] Many of a lawyer’s professional responsibilities are prescribed in the Rules of
Professional Conduct, as well as substantive and procedural law. However, a lawyer is also
guided by personal conscience and the approbation of professional peers. A lawyer should
strive to attain the highest level of skill, to improve the law and the legal profession, and to
exemplify the legal profession’s ideals of public service.

[8] A lawyer’s responsibilities as a representative of clients, an officer of the legal
system and a public citizen are usually harmonious. Thus, when an opposing party is well
represented, a lawyer can be a zealous advocate on behalf of a client and at the same time
assume that justice is being done. So also, a lawyer can be sure that preserving client con-
fidences ordinarily serves the public interest because people are more likely to seek legal
advice, and thereby heed their legal obligations, when they know their communications will
be private.

[9] In the nature of law practice, however, conflicting responsibilities are encountered.
Virtually all difficult ethical problems arise from the conflict between a lawyer’s responsi-
bilities to clients, the legal system and the lawyer’s own interest in remaining an ethical per-
son while earning a satisfactory living. The Rules of Professional Conduct often prescribe
terms for resolving such conflicts. Within the framework of these rules, however, many
difficult issues of professional discretion can arise. Such issues must be resolved through
the exercise of sensitive professional and moral judgment guided by the basic principles
underlying the rules. These principles include the lawyer’s obligation to zealously protect
and pursue a client’s legitimate interests, within the bounds of the law, while maintaining a
professional, courteous, and civil attitude toward all persons involved in the legal system.
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[10] The legal profession is largely self-governing. Although other professions also
have been granted powers of self-government, the legal profession is unique in this respect
because of the close relationship between the profession and the processes of government
and law enforcement. This connection is manifested in the fact that ultimate authority over
the legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional calling, the oc-
casion for government regulation is obviated. Self-regulation also helps maintain the legal
profession’s independence from government domination. An independent legal profession
is an important force in preserving government under law, for abuse of legal authority is
more readily challenged by a profession whose members are not dependent on government
for the right to practice.

[12] The legal profession’s relative autonomy carries with it special responsibilities of
self-government. The profession has a responsibility to assure that its regulations are con-
ceived in the public interest and not in furtherance of parochial or self-interested concerns
of the bar. Every lawyer is responsible for observance of the Rules of Professional Conduct.
A lawyer should also aid in securing observance of these rules by other lawyers. Neglect
of these responsibilities compromises the independence of the profession and the public
interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this role
requires an understanding by lawyers of their relationship to our legal system. The Rules
of Professional Conduct, when properly applied, serve to define that relationship.

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be interpreted
with reference to the purposes of legal representation and of the law itself. Some of the rules
are imperatives, cast in the terms "shall" or "shall not." These define proper conduct for
purposes of professional discipline. Others, generally cast in the term "may," are permissive
and define areas under the rules in which the lawyer has discretion to exercise professional
judgment. No disciplinary action should be taken when the lawyer chooses either not to act
or to act within the bounds of such discretion. Other rules define the nature of relationships
between the lawyer and others. The rules are thus partly obligatory and disciplinary and
partly constitutive and descriptive in that they define a lawyer’s professional role. Many
of the comments use the term "should." Comments do not add obligations to the rules but
provide guidance for practicing in compliance with the rules.

[15] The rules presuppose a larger legal context shaping the lawyer’s role. That con-
text includes court rules and statutes relating to matters of licensure, laws defining specific
obligations of lawyers and substantive and procedural law in general. The comments are
sometimes used to alert lawyers to their responsibilities under such other law.

[16] Compliance with the rules, as with all law in an open society, depends primarily
upon understanding and voluntary compliance, secondarily upon reinforcement by peer and
public opinion and finally, when necessary, upon enforcement through disciplinary proceed-
ings. The rules do not, however, exhaust the moral and ethical considerations that should
inform a lawyer, for no worthwhile human activity can be completely defined by legal rules.
For example, Minnesota’s Professionalism Aspirations provide guidance on best practices
in situations typical in the practice of law. The rules simply provide a framework for the
ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’s authority and responsibil-
ity, principles of substantive law external to these rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship attach
only after the client has requested the lawyer to render legal services and the lawyer has
agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6,
that attach when the lawyer agrees to consider whether a client-lawyer relationship shall



1411 PROFESSIONAL RULES

be established. See Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.

[18] Under various legal provisions, including constitutional, statutory and common
law, the responsibilities of government lawyers may include authority concerning legal mat-
ters that ordinarily reposes in the client in private client-lawyer relationships. For example,
a lawyer for a government agency may have authority on behalf of the government to de-
cide upon settlement or whether to appeal from an adverse judgment. Such authority in
various respects is generally vested in the attorney general and the state’s attorney in state
government, and their federal counterparts, and the same may be true of other government
law officers. Also, lawyers under the supervision of these officers may be authorized to
represent several government agencies in intragovernmental legal controversies in circum-
stances where a private lawyer could not represent multiple private clients. These rules do
not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition imposed by a rule is a basis
for invoking the disciplinary process. The rules presuppose that disciplinary assessment of
a lawyer’s conduct will be made on the basis of the facts and circumstances as they existed
at the time of the conduct in question and in recognition of the fact that a lawyer often has to
act upon uncertain or incomplete evidence of the situation. Moreover, the rules presuppose
that whether discipline should be imposed for a violation, and the severity of a sanction,
depend on all the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.

[20] Violation of a rule should not itself give rise to a cause of action against a lawyer
nor should it create any presumption in such a case that a legal duty has been breached.
In addition, violation of a rule does not necessarily warrant any other nondisciplinary rem-
edy, such as disqualification of a lawyer in pending litigation. The rules are designed to
provide guidance to lawyers and to provide a structure for regulating conduct through dis-
ciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the
purpose of the rules can be subverted when they are invoked by opposing parties as pro-
cedural weapons. The fact that a rule is a just basis for a lawyer’s self-assessment, or for
sanctioning a lawyer under the administration of a disciplinary authority, does not imply
that an antagonist in a collateral proceeding or transaction has standing to seek enforcement
of the rule. Nevertheless, because the rules do establish standards of conduct for lawyers,
a lawyer’s violation of a rule may be evidence of breach of the applicable standard of con-
duct.

[21] The comment accompanying each rule explains and illustrates the meaning and
purpose of the rule. The Preamble and this note on Scope provide general orientation. The
comments are intended as guides to interpretation, but the text of each rule is authoritative.
1.0 TERMINOLOGY

(a) "Belief" or "believes" denotes that the person involved actually supposed the fact
in question to be true. A person’s belief may be inferred from circumstances.

(b) "Confirmed in writing," when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person or a writing that a lawyer
promptly transmits to the person confirming an oral informed consent. See paragraph (f)
for the definition of "informed consent." If it is not feasible to obtain or transmit the writing
at the time the person gives informed consent, then the lawyer must obtain or transmit it
within a reasonable time thereafter.

(c) "Consult" or "consultation" denotes communication of information reasonably suf-
ficient to permit the client to appreciate the significance of the matter in question.

(d) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional
corporation, sole proprietorship, or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal department of a corporation or other
organization.
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(e) "Fraud" or "fraudulent" denotes conduct that is fraudulent under the substantive or
procedural law of the applicable jurisdiction and has a purpose to deceive.

(f) "Informed consent" denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation about the
material risks of and reasonably available alternatives to the proposed course of conduct.

(g) "Knowingly," "known," or "knows" denotes actual knowledge of the fact in ques-
tion. A person’s knowledge may be inferred from circumstances.

(h) "Partner" denotes a member of a partnership, a shareholder in a law firm organized
as a professional corporation, or a member of an association authorized to practice law.

(i) "Reasonable" or "reasonably" when used in relation to conduct by a lawyer denotes
the conduct of a reasonably prudent and competent lawyer.

(j) "Reasonable belief" or "reasonably believes" when used in reference to a lawyer
denotes that the lawyer believes the matter in question and that the circumstances are such
that the belief is reasonable.

(k) "Reasonably should know"when used in reference to a lawyer denotes that a lawyer
of reasonable prudence and competence would ascertain the matter in question.

(l) "Screened" denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably adequate un-
der the circumstances to protect information that the isolated lawyer is obligated to protect
under these rules or other law.

(m) "Substantial" when used in reference to degree or extent denotes a material matter
of clear and weighty importance.

(n) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding, or a
legislative body, administrative agency, or other body acting in an adjudicative capacity. A
legislative body, administrative agency, or other body acts in an adjudicative capacity when
a neutral official, after the presentation of evidence or legal argument by a party or parties,
will render a binding legal judgment directly affecting a party’s interests in a particular
matter.

(o) "Writing" or "written" denotes a tangible or electronic record of a communication
or representation, including handwriting, typewriting, printing, photostating, photography,
audio or videorecording, and e-mail. A "signed" writing includes an electronic sound, sym-
bol or process attached to or logically associated with a writing and executed or adopted by
a person with the intent to sign the writing.
(Amended effective October 1, 2005.)

Comment
Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the time the
client gives informed consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter. If a lawyer has obtained a client’s informed consent, the lawyer may act
in reliance on that consent so long as it is confirmed in writing within a reasonable time
thereafter.
Firm

[2] Whether two or more lawyers constitute a firm within paragraph (d) can depend
on the specific facts. For example, two practitioners who share office space and occasion-
ally consult or assist each other ordinarily would not be regarded as constituting a firm.
However, if they present themselves to the public in a way that suggests that they are a
firm or conduct themselves as a firm, they should be regarded as a firm for purposes of the
rules. The terms of any formal agreement between associated lawyers are relevant in deter-
mining whether they are a firm, as is the fact that they have mutual access to information
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concerning the clients they serve. Furthermore, it is relevant in doubtful cases to consider
the underlying purpose of the rule that is involved. A group of lawyers could be regarded as
a firm for purposes of the rule that the same lawyer should not represent opposing parties
in litigation, while it might not be so regarded for purposes of the rule that information
acquired by one lawyer is attributed to another.

[3] With respect to the law department of an organization there is ordinarily no ques-
tion that the members of the department constitute a firm within the meaning of the Rules
of Professional Conduct. There can be uncertainty, however, as to the identity of the client.
For example, it may not be clear whether the law department of a corporation represents
a subsidiary or an affiliated corporation, as well as the corporation by which the members
of the department are directly employed. A similar question can arise concerning an unin-
corporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the entire organ-
ization or different components of it may constitute a firm or firms for purposes of these
rules.
Fraud

[5] When used in these rules, the term "fraud" or "fraudulent" refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction
and has a purpose to deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For purposes of these rules,
it is not necessary that anyone has suffered damages or relied on the misrepresentation or
failure to inform.
Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the in-
formed consent of a client or other person (e.g., a former client or, under certain circum-
stances, a prospective client) before accepting or continuing representation or pursuing a
course of conduct. See, e.g., Rules 1.2(c), 1.6(b), and 1.7(b). The communication necessary
to obtain such consent will vary according to the rule involved and the circumstances giving
rise to the need to obtain informed consent. The lawyer must make reasonable efforts to en-
sure that the client or other person possesses information reasonably adequate to make an
informed decision. Ordinarily, this will require communication that includes a disclosure
of the facts and circumstances giving rise to the situation, any explanation reasonably nec-
essary to inform the client or other person of the material advantages and disadvantages
of the proposed course of conduct and a discussion of the client’s or other person’s options
and alternatives. In some circumstances it may be appropriate for a lawyer to advise a
client or other person to seek the advice of other counsel. A lawyer need not inform a client
or other person of facts or implications already known to the client or other person; nev-
ertheless, a lawyer who does not personally inform the client or other person assumes the
risk that the client or other person is inadequately informed and the consent is invalid. In
determining whether the information and explanation provided are reasonably adequate,
relevant factors include whether the client or other person is experienced in legal matters
generally and in making decisions of the type involved, and whether the client or other
person is independently represented by other counsel in giving the consent. Normally, such
persons need less information and explanation than others, and generally a client or other
person who is independently represented by other counsel in giving the consent should be
assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the
client or other person. In general, a lawyer may not assume consent from a client’s or
other person’s silence. Consent may be inferred, however, from the conduct of a client or
other person who has reasonably adequate information about the matter. A number of rules
require that a person’s consent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a
definition of "writing" and "confirmed in writing," see paragraphs (o) and (b). Other rules
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require that a client’s consent be obtained in a writing signed by the client. See, e.g., Rules
1.8(a) and (g). For a definition of "signed," see paragraph (o).

Screened

[8] This definition applies to situations where screening of a personally disqualified
lawyer is permitted to remove imputation of a conflict of interest under Rule 1.10, 1.11,
1.12, or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential in-
formation known by the personally disqualified lawyer remains protected. The personally
disqualified lawyer should acknowledge the obligation not to communicate with any of the
other lawyers in the firm with respect to the matter. Similarly, other lawyers in the firm who
are working on the matter should be informed that the screening is in place and that they
may not communicate with the personally disqualified lawyer with respect to the matter.
Additional screening measures that are appropriate for the particular matter will depend
on the circumstances. To implement, reinforce and remind all affected lawyers of the pres-
ence of the screening, it may be appropriate for the firm to undertake such procedures as
a written undertaking by the screened lawyer to avoid any communication with other firm
personnel and any contact with any firm files or other materials relating to the matter, writ-
ten notice and instructions to all other firm personnel forbidding any communication with
the screened lawyer relating to the matter, denial of access by the screened lawyer to firm
files or other materials relating to the matter, and periodic reminders of the screen to the
screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm knows or reasonably should know that there is a need
for screening.

(Added effective October 1, 2005.)

TEXT OF RULES

CLIENT-LAWYER RELATIONSHIP

Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for
the representation.

Comment

Legal Knowledge and Skill.

[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature of
the matter, the lawyer’s general experience, the lawyer’s training and experience in the field
in question, the preparation and study the lawyer is able to give the matter, and whether it is
feasible to refer the matter to, or associate or consult with, a lawyer of established compe-
tence in the field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle
legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can
be as competent as a practitioner with long experience. Some important legal skills, such as
the analysis of precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of determining what kind
of legal problems a situation may involve, a skill that necessarily transcends any particular
specialized knowledge. A lawyer can provide adequate representation in a wholly novel
field through necessary study. Competent representation can also be provided through the
association of a lawyer of established competence in the field in question.
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[3] In an emergency, a lawyer may give advice or assistance in a matter in which
the lawyer does not have the skill ordinarily required where referral to or consultation or
association with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances, for ill-con-
sidered action under emergency conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of competence can
be achieved by reasonable preparation. This applies as well to a lawyer who is appointed
as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation.
[5] Competent handling of a particular matter includes inquiry into and analysis of the

factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and
complex transactions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the client regarding
the scope of the representation may limit the matters for which the lawyer is responsible.
See Rule 1.2(c).

Maintaining Competence.
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of

changes in the law and its practice, engage in continuing study and education and comply
with all continuing legal education requirements to which the lawyer is subject.
(Amended effective October 1, 2005.)
Rule 1.2 Scope of Representation and Allocation of Authority Between Client and
Lawyer

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions con-
cerning the objectives of representation and as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued. A lawyer may take such action on
behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall
abide by a client’s decision whether to settle a matter. In a criminal case, the lawyer shall
abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered,
whether to waive a jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social, or moral views
or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may counsel or assist a client to make
a good faith effort to determine the validity, scope, meaning, or application of the law.
(Amended effective October 1, 2005.)

Comment
Allocation of Authority Between Client and Lawyer.
[1] Paragraph (a) confers upon the client the ultimate authority to determine the pur-

poses to be served by legal representation, within the limits imposed by law and the lawyer’s
professional obligations. The decisions specified in paragraph (a), such as whether to settle
a civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer’s duty to
communicate with the client about such decisions. With respect to the means by which the
client’s objectives are to be pursued, the lawyer shall consult with the client as required by
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Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the repre-
sentation.

[2] On occasion, however, a lawyer and a client may disagree about the means to be
used to accomplish the client’s objectives. Clients normally defer to the special knowledge
and skill of their lawyer with respect to the means to be used to accomplish their objectives,
particularly with respect to technical, legal, and tactical matters. Conversely, lawyers usu-
ally defer to the client regarding such questions as the expense to be incurred and concern
for third persons who might be adversely affected. Because of the varied nature of the
matters about which a lawyer and client might disagree and because the actions in ques-
tion may implicate the interests of a tribunal or other persons, this rule does not prescribe
how such disagreements are to be resolved. Other law, however, may be applicable and
should be consulted by the lawyer. The lawyer should also consult with the client and seek
a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the
lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the
representation. See Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by
discharging the lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take spe-
cific action on the client’s behalf without further consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization.
The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering from diminished capacity, the
lawyer’s duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities.
[5] Legal representation should not be denied to people who are unable to afford legal

services, or whose cause is controversial or the subject of popular disapproval. By the same
token, representing a client does not constitute approval of the client’s views or activities.

Agreements Limiting Scope of Representation.
[6] The objectives or scope of services to be provided by a lawyer may be limited by

agreement with the client or by the terms under which the lawyer’s services are made avail-
able to the client. When a lawyer has been retained by an insurer to represent an insured,
for example, the representation may be limited to matters related to the insurance cover-
age. A limited representation may be appropriate because the client has limited objectives
for the representation. In addition, the terms upon which representation is undertaken may
exclude specific means that might otherwise be used to accomplish the client’s objectives.
Such limitations may exclude actions that the client thinks are too costly or that the lawyer
regards as repugnant or imprudent.

[7] Although this rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example,
a client’s objective is limited to securing general information about the law the client needs
in order to handle a common and typically uncomplicated legal problem, the lawyer and
client may agree that the lawyer’s services will be limited to a brief telephone consultation.
Such a limitation, however, would not be reasonable if the time allotted was not sufficient
to yield advice upon which the client could rely. Although an agreement for a limited repre-
sentation does not exempt a lawyer from the duty to provide competent representation, the
limitation is a factor to be considered when determining the legal knowledge, skill, thor-
oughness, and preparation reasonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions.
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client

to commit a crime or fraud. This prohibition, however, does not preclude the lawyer from
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giving an honest opinion about the actual consequences that appear likely to result from
a client’s conduct. Nor does the fact that a client uses advice in a course of action that is
criminal or fraudulent of itself, make a lawyer a party to the course of action. There is a
critical distinction between presenting an analysis of legal aspects of questionable conduct
and recommending the means by which a crime or fraud might be committed with impunity.

[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting
the client, for example, by drafting or delivering documents that the lawyer knows are
fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not
continue assisting a client in conduct that the lawyer originally supposed was legally
proper but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw
from the representation of the client in the matter. See Rule 1.16(a). In some cases,
withdrawal alone might be insufficient. I may be necessary for the lawyer to give notice
of the fact of withdrawal and to disaffirm any opinion, document, affirmation, or the like.
See Rule 4.1.

[11]Where the client is a fiduciary, the lawyer may be charged with special obligations
in dealings with a beneficiary.

[12] Paragraph (d) applies regardless of whether the defrauded party is a party to the
transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal
or fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a
criminal defense incident to a general retainer for legal services to a lawful enterprise. The
last clause of paragraph (d) recognizes that determining the validity or interpretation of a
statute or regulation may require a course of action involving disobedience of the statute
or regulation or of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects as-
sistance not permitted by the Rules of Professional Conduct or other law or if the lawyer
intends to act contrary to the client’s instructions, the lawyer must consult with the client
regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

(Amended effective October 1, 2005.)

Rule 1.3 Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruc-
tion, or personal inconvenience to the lawyer, and take whatever lawful and ethical mea-
sures are required to vindicate a client’s cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and with zeal in advocacy upon
the client’s behalf. A lawyer is not bound, however, to press for every advantage that might
be realized for a client. For example, a lawyer may have authority to exercise professional
discretion in determining the means by which a matter should be pursued. See Rule 1.2.
The lawyer’s duty to act with reasonable diligence does not require the use of offensive tac-
tics or preclude the treating of all persons involved in the legal process with courtesy and
respect.

[2] A lawyer’s work load must be controlled so that each matter can be handled com-
petently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination.
A client’s interests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the
client’s legal position may be destroyed. Even when the client’s interests are not affected in
substance, however, unreasonable delay can cause a client needless anxiety and undermine
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confidence in the lawyer’s trustworthiness. A lawyer’s duty to act with reasonable prompt-
ness, however, does not preclude the lawyer from agreeing to a reasonable request for a
postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should
carry through to conclusion all matters undertaken for a client. If a lawyer’s employment is
limited to a specific matter, the relationship terminates when the matter has been resolved.
If a lawyer has served a client over a substantial period in a variety of matters, the client
sometimes may assume that the lawyer will continue to serve on a continuing basis unless
the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship
still exists should be clarified by the lawyer, preferably in writing, so that the client will
not mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer has
ceased to do so. For example, if a lawyer has handled a judicial or administrative pro-
ceeding that produced a result adverse to the client and the lawyer and the client have not
agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the
client about the possibility of appeal before relinquishing responsibility for the matter. See
Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client de-
pends on the scope of the representation the lawyer has agreed to provide to the client. See
Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s death or
disability, the duty of diligence may require that each sole practitioner prepare a plan, in
conformity with applicable rules, that designates another competent lawyer to review client
files, notify each client of the lawyer’s death or disability, and determine whether there is a
need for immediate protective action. Cf. Rule 28 of the American Bar Association Model
Rules for Lawyer Disciplinary Enforcement (providing for court appointment of a lawyer
to inventory files and take other protective action in absence of a plan providing for another
lawyer to protect the interests of the clients of a deceased or disabled lawyer).
(Amended effective October 1, 2005.)
Rule 1.4 Communication

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to

which the client’s informed consent, as defined in Rule 1.0(f), is required by these rules;
(2) reasonably consult with the client about the means by which the client’s ob-

jectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct

when the lawyer knows that the client expects assistance not permitted by the rules of Pro-
fessional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.
(Amended effective October 1, 2005.)

Comment
[1] Reasonable communication between the lawyer and the client is necessary for the

client effectively to participate in the representation.
Communicating with Client.
[2] If these rules require that a particular decision about the representation be made

by the client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the
client’s consent prior to taking action unless prior discussions with the client have resolved
what action the client wants the lawyer to take. For example, a lawyer who receives from
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opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain
in a criminal case must promptly inform the client of its substance unless the client has
previously indicated that the proposal will be acceptable or unacceptable or has authorized
the lawyer to accept or to reject the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about
the means to be used to accomplish the client’s objectives. In some situations - depending
on both the importance of the action under consideration and the feasibility of consulting
with the client - this duty will require consultation prior to taking action. In other circum-
stances, such as during a trial when an immediate decision must be made, the exigency of
the situation may require the lawyer to act without prior consultation. In such cases the
lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken
on the client’s behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client
reasonably informed about the status of the matter, such as significant developments affect-
ing the timing or the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the occasions on
which a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible, that the lawyer, or
a member of the lawyer’s staff, acknowledge receipt of the request and advise the client
when a response may be expected. Client telephone calls should be promptly returned or
acknowledged.

Explaining Matters.

[5] The client should have sufficient information to participate intelligently in deci-
sions concerning the objectives of the representation and the means by which they are to be
pursued, to the extent the client is willing and able to do so. Adequacy of communication
depends in part on the kind of advice or assistance that is involved. For example, when
there is time to explain a proposal made in a negotiation, the lawyer should review all im-
portant provisions with the client before proceeding to an agreement. In litigation a lawyer
should explain the general strategy and prospects of success and ordinarily should con-
sult the client on tactics that might or are likely to result in significant expense or to injure
or coerce others. On the other hand, a lawyer ordinarily will not be expected to describe
trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill
reasonable client expectations for information consistent with the duty to act in the client’s
best interests, and the client’s overall requirements as to the character of representation. In
certain circumstances, such as when a lawyer asks a client to consent to a representation
affected by a conflict of interest, the client must give informed consent, as defined in Rule
1.0(f).

[6] Ordinarily, the information to be provided is that appropriate for a client who
is a comprehending and responsible adult. However, fully informing the client according
to this standard may be impracticable, for example, where the client is a child or suffers
from diminished capacity. See Rule 1.14. When the client is an organization or group, it
is often impossible or inappropriate to inform every one of its members about its legal
affairs; ordinarily, the lawyer should address communications to the appropriate officials
of the organization. See Rule 1.13. Where many routine matters are involved, a system of
limited or occasional reporting may be arranged with the client.

Withholding Information.

[7] In some circumstances, a lawyer may be justified in delaying transmission of infor-
mation when the client would be likely to react imprudently to an immediate communica-
tion. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining
psychiatrist indicates that disclosure would harm the client. A lawyer may not withhold in-
formation to serve the lawyer’s own interest or convenience or the interests or convenience
of another person. Rules or court orders governing litigation may provide that information
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supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compliance with
such rules or orders.
(Amended effective October 1, 2005.)
Rule 1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee
or an unreasonable amount for expenses. The factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions in-
volved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing

the services; and
(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for
which the client will be responsible shall be communicated to the client, preferably in writ-
ing, before or within a reasonable time after commencing the representation, except when
the lawyer will charge a regularly represented client on the same basis or rate. Any changes
in the basis or rate of the fee or expenses shall also be communicated to the client. All agree-
ments for the advance payment of nonrefundable fees to secure a lawyer’s availability for a
specific period of time or a specific service shall be reasonable in amount and clearly com-
municated in a writing signed by the client.

(c) A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other
law. A contingent fee agreement shall be in a writing signed by the client and shall state
the method by which the fee is to be determined, including the percentage or percentages
that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other
expenses to be deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement must clearly notify the client
of any expenses for which the client will be liable whether or not the client is the prevailing
party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with
a written statement stating the outcome of the matter and, if there is a recovery, showing
the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of which is

contingent upon the securing of a divorce or upon the amount of alimony or support, or
property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.
(e) A division of a fee between lawyers who are not in the same firm may be made

only if:
(1) the division is in proportion to the services performed by each lawyer or each

lawyer assumes joint responsibility for the representation;
(2) the client agrees to the arrangement, including the share each lawyer will re-

ceive, and the agreement is confirmed in writing; and
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(3) the total fee is reasonable.
(Amended effective October 1, 2005.)

Comment
Reasonableness of Fee and Expenses.
[1] Paragraph (a) requires that "lawyers charge fees that are reasonable" under the

circumstances. The factors specified in (1) through (8) are not exclusive. Nor will each
factor be relevant in each instance. Paragraph (a) also requires that expenses for which
the client will be charged must be reasonable. A lawyer may seek reimbursement for the cost
of services performed in-house, such as copying, or for other expenses incurred in-house,
such as telephone charges, either by charging a reasonable amount to which the client has
agreed in advance or by charging an amount that reasonably reflects the cost incurred by
the lawyer.

Basis or Rate of Fee.
[2] When the lawyer has regularly represented a client, they ordinarily will have

evolved an understanding concerning the basis or rate of the fee and the expenses for
which the client will be responsible. In a new client-lawyer relationship, however, an
understanding as to fees and expenses must be promptly established. Generally, it is
desirable to furnish the client with at least a simple memorandum or copy of the lawyer’s
customary fee arrangements that states the general nature of the legal services to be
provided, the basis, rate or total amount of the fee and whether and to what extent the
client will be responsible for any costs, expenses or disbursements in the course of the
representation. A written statement concerning the terms of the engagement reduces the
possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of
paragraph (a) of this rule. In determining whether a particular contingent fee is reasonable,
or whether it is reasonable to charge any form of contingent fee, a lawyer must consider the
factors that are relevant under the circumstances. Applicable law may impose limitations
on contingent fees, such as a ceiling on the percentage allowable, or may require a lawyer
to offer clients an alternative basis for the fee. Applicable law also may apply to situations
other than a contingent fee, for example, government regulations regarding fees in certain
tax matters.

Terms of Payment.
[4] A lawyer may require advance payment of a fee, but is obliged to return any un-

earned portion. See Rule 1.16(d). A lawyer may accept property in payment for services,
such as an ownership interest in an enterprise, providing this does not involve acquisition
of a proprietary interest in the cause of action or subject matter of the litigation contrary
to Rule 1.8(i). However, a fee paid in property instead of money may be subject to the re-
quirements of Rule 1.8(a) because such fees often have the essential qualities of a business
transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided
only up to a stated amount when it is foreseeable that more extensive services probably will
be required, unless the situation is adequately explained to the client. Otherwise, the client
might have to bargain for further assistance in the midst of a proceeding or transaction.
However, it is proper to define the extent of services in light of the client’s ability to pay. A
lawyer should not exploit a fee arrangement based primarily on hourly charges by using
wasteful procedures.

Prohibited Contingent Fees.
[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic

relations matter when payment is contingent upon the securing of a divorce or upon the
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amount of alimony or support or property settlement to be obtained. This provision does
not preclude a contract for a contingent fee for legal representation in connection with the
recovery of post-judgment balances due under support, alimony, or other financial orders
because such contracts do not implicate the same policy concerns.

Division of Fee.
[7] A division of fee is a single billing to a client covering the fee of two or more

lawyers who are not in the same firm. A division of fee facilitates association of more than
one lawyer in a matter in which neither alone could serve the client as well, and most
often is used when the fee is contingent and the division is between a referring lawyer and
a trial specialist. Paragraph (e) permits the lawyers to divide a fee either on the basis
of the proportion of services they render or if each lawyer assumes responsibility for the
representation as a whole. In addition, the client must agree to the arrangement, including
the share that each lawyer is to receive, and the agreement must be confirmed in writing.
Contingent fee agreements must be in a writing signed by the client and must otherwise
comply with paragraph (c) of this rule. Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were associated
in a partnership. A lawyer should only refer a matter to a lawyer whom the referring lawyer
reasonably believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm.

Disputes over Fees.
[9] If a procedure has been established for resolution of fee disputes, such as an ar-

bitration or mediation procedure established by the bar, the lawyer must comply with the
procedure when it is mandatory, and, even when it is voluntary, the lawyer should consci-
entiously consider submitting to it. The law may prescribe a procedure for determining a
lawyer’s fee, for example, in representation of an executor or administrator, a class or a
person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled
to such a fee and a lawyer representing another party concerned with the fee should comply
with the prescribed procedure.
(Amended effective October 1, 2005.)
Rule 1.6 Confidentiality of Information

(a) Except when permitted under paragraph (b), a lawyer shall not knowingly reveal
information relating to the representation of a client.

(b) A lawyer may reveal information relating to the representation of a client if:
(1) the client gives informed consent;
(2) the information is not protected by the attorney-client privilege under appli-

cable law, the client has not requested that the information be held inviolate, and the lawyer
reasonably believes the disclosure would not be embarrassing or likely detrimental to the
client;

(3) the lawyer reasonably believes the disclosure is impliedly authorized in order
to carry out the representation;

(4) the lawyer reasonably believes the disclosure is necessary to prevent the com-
mission of a fraud that is reasonably certain to result in substantial injury to the financial
interests or property of another and in furtherance of which the client has used or is using
the lawyer’s services or to prevent the commission of a crime;

(5) the lawyer reasonably believes the disclosure is necessary to rectify the con-
sequences of a client’s criminal or fraudulent act in the furtherance of which the lawyer’s
services were used;

(6) the lawyer reasonably believes the disclosure is necessary to prevent reason-
ably certain death or substantial bodily harm;
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(7) the lawyer reasonably believes the disclosure is necessary to secure legal ad-
vice about the lawyer’s compliance with these rules;

(8) the lawyer reasonably believes the disclosure is necessary to establish a claim
or defense on behalf of the lawyer in an actual or potential controversy between the lawyer
and the client, to establish a defense in a civil, criminal, or disciplinary proceeding against
the lawyer based upon conduct in which the client was involved, or to respond in any pro-
ceeding to allegations by the client concerning the lawyer’s representation of the client;

(9) the lawyer reasonably believes the disclosure is necessary to comply with
other law or a court order; or

(10) the lawyer reasonably believes the disclosure is necessary to inform the Of-
fice of Lawyers Professional Responsibility of knowledge of another lawyer’s violation of
the Rules of Professional Conduct that raises a substantial question as to that lawyer’s hon-
esty, trustworthiness, or fitness as a lawyer in other respects. See Rule 8.3.

(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992;
amended effective October 1, 2005.)

Comment--1991

[1] This rule governs the disclosure by a lawyer of information relating to the repre-
sentation of a client during the lawyer’s representation of the client. See Rule 1.18 for the
lawyer’s duties with respect to information provided to the lawyer by a prospective client,
Rule 1.9(c)(2) for the lawyer’s duty not to reveal information relating to the lawyer’s prior
representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with
respect to the use of such information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of
the client’s informed consent, the lawyer must not reveal information relating to the rep-
resentation. See Rule 1.0(f) for the definition of informed consent. This contributes to the
trust that is the hallmark of the client-lawyer relationship. The client is thereby encour-
aged to seek legal assistance and to communicate fully and frankly with the lawyer even as
to embarrassing or legally damaging subject matter. The lawyer needs this information to
represent the client effectively and, if necessary, to advise the client to refrain from wrong-
ful conduct. Almost without exception, clients come to lawyers in order to determine their
rights and what is, in the complex of laws and regulations, deemed to be legal and correct.
Based upon experience, lawyers know that almost all clients follow the advice given, and
the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of
law; the attorney-client privilege, the work-product doctrine and the rule of confidentiality
established in professional ethics. The attorney-client privilege and work-product doctrine
apply in judicial and other proceedings in which a lawyer may be called as a witness or
otherwise required to produce evidence concerning a client. The rule of client-lawyer con-
fidentiality applies in situations other than those where evidence is sought from the lawyer
through compulsion of law. The confidentiality rule, for example, applies not only to mat-
ters communicated in confidence by the client but also to all information relating to the
representation, whatever its source. A lawyer may not disclose such information except as
authorized or required by the Rules of Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the repre-
sentation of a client. This prohibition also applies to disclosures by a lawyer that do not in
themselves reveal protected information but could reasonably lead to the discovery of such
information by a third person. A lawyer’s use of a hypothetical to discuss issues relating
to the representation is permissible so long as there is no reasonable likelihood that the
listener will be able to ascertain the identity of the client or the situation involved.
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Authorized Disclosure.
[5] Except to the extent that the client’s instructions or special circumstances limit

that authority, a lawyer is impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In some situations, for example, a lawyer
may be impliedly authorized to admit a fact that cannot properly be disputed or to make a
disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in
the course of the firm’s practice, disclose to each other information relating to a client of
the firm, unless the client has instructed that particular information be confined to specified
lawyers.

Disclosure Adverse to Client.
[6] Although the public interest is usually best served by a strict rule requiring lawyers

to preserve the confidentiality of information relating to the representation of their clients,
the confidentiality rule is subject to limited exceptions. Paragraph (b)(6) recognizes the
overriding value of life and physical integrity and permits disclosure reasonably necessary
to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably
certain to occur if it will be suffered imminently or if there is a present and substantial threat
that a person will suffer such harm at a later date if the lawyer fails to take action necessary
to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged
toxic waste into a town’s water supply may reveal this information to the authorities if there
is a present and substantial risk that a person who drinks the water will contract a life-
threatening or debilitating disease and the lawyer’s disclosure is necessary to eliminate the
threat or reduce the number of victims.

[7] A lawyer’s confidentiality obligations do not preclude a lawyer from securing con-
fidential legal advice about the lawyer’s personal responsibility to comply with these rules.
In most situations, disclosing information to secure such advice will be impliedly authorized
for the lawyer to carry out the representation. Even when the disclosure is not impliedly au-
thorized, paragraph (b)(7) permits such disclosure because of the importance of a lawyer’s
compliance with the Rules of Professional Conduct.

[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a
client’s conduct or other misconduct of the lawyer involving representation of the client, the
lawyer may respond to the extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the conduct or representation of a
former client. Such a charge can arise in a civil, criminal, disciplinary or other proceeding
and can be based on a wrong allegedly committed by the lawyer against the client or on a
wrong alleged by a third person, for example, a person claiming to have been defrauded by
the lawyer and client acting together. The lawyer’s right to respond arises when an assertion
of such complicity has been made. Paragraph (b)(8) does not require the lawyer to await the
commencement of an action or proceeding that charges such complicity, so that the defense
may be established by responding directly to a third party who has made such an assertion.
The right to defend also applies, of course, where a proceeding has been commenced.

[9] A lawyer entitled to a fee is permitted by paragraph (b)(8) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.

[10] Other law may require that a lawyer disclose information about a client. Whether
such a law supersedes Rule 1.6 is a question of law beyond the scope of these rules. When
disclosure of information relating to the representation appears to be required by other
law, the lawyer must discuss the matter with the client to the extent required by Rule 1.4.
If, however, the other law supersedes this rule and requires disclosure, paragraph (b)(9)
permits the lawyer to make such disclosures as are necessary to comply with the law.

[11] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority pursuant
to other law to compel the disclosure. Absent informed consent of the client to do otherwise,



1425 PROFESSIONAL RULES

the lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by
the attorney-client privilege or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of appeal to the extent required by
Rule 1.4. Unless review is sought, however, paragraph (b)(9) permits the lawyer to comply
with the court’s order.

[12] Paragraph (b) permits disclosure only to the extent the lawyer reasonably be-
lieves the disclosure is necessary to accomplish one of the purposes specified. Where prac-
ticable, the lawyer should first seek to persuade the client to take suitable action to obviate
the need for disclosure. In any case, a disclosure adverse to the client’s interest should be
no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the
disclosure will be made in connection with a judicial proceeding, the disclosure should be
made in a manner that limits access to the information to the tribunal or other persons
having a need to know it and appropriate protective orders or other arrangements should
be sought by the lawyer to the fullest extent practicable.

[13] Paragraph (b) permits but does not require the disclosure of information relat-
ing to a client’s representation to accomplish the purposes specified in paragraphs (b)(1)
through (b)(10). In exercising the discretion converted by this rule, the lawyer may con-
sider such factors as the nature of the lawyer’s relationship with the client and with those
who might be injured by the client, the lawyer’s own involvement in the transaction and
factors that may extenuate the conduct in question. A lawyer’s decision not to disclose as
permitted by paragraph (b) does not violate this rule. Disclosure may be required, however,
by other rules. Some rules require disclosure only if such disclosure would be permitted by
paragraph (b). See Rules 8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in
some circumstances regardless of whether such disclosure is permitted by this rule. See
Rule 3.3(c).

Withdrawal.
[14] If the lawyer’s services will be used by the client in materially furthering a course

of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1).
After withdrawal the lawyer is required to refrain from making disclosure of the client’s
confidences, except as otherwise permitted in Rule 1.6. Neither this rule nor Rule 1.8(b) nor
Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer
may also withdraw or disaffirm any opinion, document, affirmation, or the like. Where the
client is an organization, the lawyer may be in doubt whether contemplated conduct will
actually be carried out by the organization. Where necessary to guide conduct in connection
with this rule, the lawyer may make inquiry within the organization as indicated in Rule
1.13(b).

Acting Competently to Preserve Confidentiality.
[15] A lawyer must act competently to safeguard information relating to the repre-

sentation of a client against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are subject to the
lawyer’s supervision. See Rules 1.1, 5.1 and 5.3.

[16] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the in-
formation from coming into the hands of unintended recipients. This duty, however, does
not require that the lawyer use special security measures if the method of communication
affords a reasonable expectation of privacy. Special circumstances, however, may warrant
special precautions. Factors to be considered in determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information and the ex-
tent to which the privacy of the communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement special security measures not re-
quired by this rule or may give informed consent to the use of a means of communication
that would otherwise be prohibited by this rule.
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Former Client.
[17] The duty of confidentiality continues after the client-lawyer relationship has ter-

minated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such in-
formation to the disadvantage of the former client.
(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992;
amended effective October 1, 2005.)
Rule 1.7 Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will

be materially limited by the lawyer’s responsibilities to another client, a former client or a
third person, or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide compe-
tent and diligent representation to each affected client;

(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client

against another client represented by the lawyer in the same litigation or other proceed-
ing before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.
(Amended effective October 1, 2005.)

Comment
General Principles.
[1] Loyalty and independent judgment are essential elements in the lawyer’s relation-

ship to a client. Concurrent conflicts of interest can arise from the lawyer’s responsibili-
ties to another client, a former client or a third person or from the lawyer’s own interests.
For specific rules regarding certain concurrent conflicts of interest, see Rule 1.8. For for-
mer client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective
clients, see Rule 1.18. For definitions of "informed consent" and "confirmed in writing,"
see Rule 1.0(f) and (b).

[2] Resolution of a conflict of interest problem under this rule requires the lawyer to:
1) clearly identify the client or clients; 2) determine whether a conflict of interest exists;
3) decide whether the representation may be undertaken despite the existence of a conflict,
i.e., whether the conflict is consentable; and 4) if so, consult with the clients affected under
paragraph (a) and obtain their informed consent, confirmed in writing. The clients affected
under paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one
or more clients whose representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which event
the representation must be declined, unless the lawyer obtains the informed consent of each
client under the conditions of paragraph (b). To determine whether a conflict of interest
exists, a lawyer should adopt reasonable procedures, appropriate for the size and type of
firm and practice, to determine in both litigation and nonlitigation matters the persons and
issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute
such procedures will not excuse a lawyer’s violation of this rule. As to whether a client-
lawyer relationship exists or, having once been established, is continuing, see Comment to
Rule 1.3 and Scope.
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[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation, unless the lawyer has obtained the informed con-
sent of the client under the conditions of paragraph (b). See Rule 1.16. Where more than
one client is involved, whether the lawyer may continue to represent any of the clients is
determined both by the lawyer’s ability to comply with duties owed to the former client and
by the lawyer’s ability to represent adequately the remaining client or clients, given the
lawyer’s duties to the former client. See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and other organiza-
tional affiliations or the addition or realignment of parties in litigation, might create con-
flicts in the midst of a representation, as when a company sued by the lawyer on behalf of
one client is bought by another client represented by the lawyer in an unrelated matter. De-
pending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where
necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must
continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse.
[6] Loyalty to a current client prohibits undertaking representation directly adverse to

that client without that client’s informed consent. Thus, absent consent, a lawyer may not
act as an advocate in one matter against a person the lawyer represents in some other mat-
ter, even when the matters are wholly unrelated. The client as to whom the representation
is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer
relationship is likely to impair the lawyer’s ability to represent the client effectively. In ad-
dition, the client on whose behalf the adverse representation is undertaken reasonably may
fear that the lawyer will pursue that client’s case less effectively out of deference to the other
client, i.e., that the representation may be materially limited by the lawyer’s interest in re-
taining the current client. Similarly, a directly adverse conflict may arise when a lawyer is
required to cross-examine a client who appears as a witness in a lawsuit involving another
client, as when the testimony will be damaging to the client who is represented in the law-
suit. On the other hand, simultaneous representation in unrelated matters of clients whose
interests are only economically adverse, such as representation of competing economic en-
terprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus
may not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer represented
by the lawyer, not in the same transaction but in another unrelated matter, the lawyer could
not undertake the representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation.
[8] Even where there is no direct adverseness, a conflict of interest exists if there is a

significant risk that a lawyer’s ability to consider, recommend or carry out an appropriate
course of action for the client will be materially limited as a result of the lawyer’s other
responsibilities or interests. For example, a lawyer asked to represent several individuals
seeking to form a joint venture is likely to be materially limited in the lawyer’s ability to
recommend or advocate all possible positions that each might take because of the lawyer’s
duty of loyalty to the others. The conflict in effect forecloses alternatives that would oth-
erwise be available to the client. The mere possibility of subsequent harm does not itself
require disclosure and consent. The critical questions are the likelihood that a difference in
interests will eventuate and, if it does, whether it will materially interfere with the lawyer’s
independent professional judgment in considering alternatives or foreclose courses of ac-
tion that reasonably should be pursued on behalf of the client.
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Lawyer’s Responsibilities to Former Clients and Other Third Persons.

[9] In addition to conflicts with other current clients, a lawyer’s duties of loyalty and
independence may be materially limited by responsibilities to former clients under Rule 1.9
or by the lawyer’s responsibilities to other persons, such as fiduciary duties arising from a
lawyer’s service as a trustee, executor or corporate director.

Personal Interest Conflicts.

[10] The lawyer’s own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of a lawyer’s own conduct in a trans-
action is in serious question, it may be difficult or impossible for the lawyer to give a client
detached advice. Similarly, when a lawyer has discussions concerning possible employment
with an opponent of the lawyer’s client, or with a law firm representing the opponent, such
discussions could materially limit the lawyer’s representation of the client. In addition, a
lawyer may not allow related business interests to affect representation, for example, by
referring clients to an enterprise in which the lawyer has an undisclosed financial interest.
See Rule 1.8 for specific rules pertaining to a number of personal interest conflicts, includ-
ing business transactions with clients. See also Rule 1.10 (personal interest conflicts under
Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related by blood or marriage, there may be a significant risk that
client confidences will be revealed and that the lawyer’s family relationship will interfere
with both loyalty and independent professional judgment. As a result, each client is entitled
to know of the existence and implications of the relationship between the lawyers before the
lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer,
e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter
where that lawyer is representing another party, unless each client gives informed consent.
The disqualification arising form a close family relationship is personal and ordinarily is
not imputed to members of firms with whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless
the sexual relationship predates the formation of the client-lawyer relationship. See Rule
1.8(j).

Interest of Person Paying for a Lawyer’s Service.

[13] A lawyer may be paid from a source other than the client, including a co-client, if
the client is informed of that fact and consents and the arrangement does not compromise
the lawyer’s duty of loyalty or independent judgment to the client. See Rule 1.8(f). If ac-
ceptance of the payment from any other source presents a significant risk that the lawyer’s
representation of the client will be materially limited by the lawyer’s own interest in accom-
modating the person paying the lawyer’s fee or by the lawyer’s responsibilities to a payer
who is also a co-client, then the lawyer must comply with the requirements of paragraph
(b) before accepting the representation, including determining whether the conflict is con-
sentable and, if so, that the client has adequate information about the material risks of the
representation.

Prohibited Representations.

[14] Ordinarily, clients may consent to representation notwithstanding a conflict.
However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that
the lawyer involved cannot properly ask for such agreement or provide representation on
the basis of the client’s consent. When the lawyer is representing more than one client, the
question of consentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of
the clients will be adequately protected if the clients are permitted to give their informed
consent to representation burdened by a conflict of interest. Thus, under paragraph (b)(1),



1429 PROFESSIONAL RULES

representation is prohibited if under the circumstances the lawyer cannot reasonably con-
clude that the lawyer will be able to provide competent and diligent representation. See
Rule 1.1 (competence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the repre-
sentation is prohibited by applicable law.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the in-
stitutional interest in vigorous development of each client’s position when the clients are
aligned directly against each other in the same litigation or other proceeding before a tri-
bunal. Whether clients are aligned directly against each other within the meaning of this
paragraph requires examination of the context of the proceeding. Although this paragraph
does not preclude a lawyer’s multiple representation of adverse parties to a mediation (be-
cause mediation is not a proceeding before a "tribunal" under Rule 1.0(n)), such represen-
tation may be precluded by paragraph (b)(1).

Informed Consent.

[18] Informed consent requires that each affected client be aware of the relevant cir-
cumstances and of the material and reasonably foreseeable ways that the conflict could have
adverse effects on the interests of that client. See Rule 1.0(f) (informed consent). The infor-
mation required depends on the nature of the conflict and the nature of the risks involved.
When representation of multiple clients in a single matter is undertaken, the information
must include the implications of the common representation, including possible effects on
loyalty, confidentiality and the attorney-client privilege and the advantages and risks in-
volved. See Comments [30] and [31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clients in related mat-
ters and one of the clients refuses to consent to the disclosure necessary to permit the other
client to make an informed decision, the lawyer cannot properly ask the latter to consent.
In some cases the alternative to common representation can be that each party may have
to obtain separate representation with the possibility of incurring additional costs. These
costs, along with the benefits of securing separate representation, are factors that may be
considered by the affected client in determining whether common representation is in the
client’s interests.

Consent Confirmed in Writing.

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of a document executed by the client or
one that the lawyer promptly records and transmits to the client following an oral consent.
See Rule 1.0(b). See also Rule 1.0(o) (writing includes electronic transmission). If it is not
feasible to obtain or transmit the writing at the time the client gives informed consent, then
the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b).
The requirement of a writing does not supplant the need in most cases for the lawyer to talk
with the client, to explain the risks and advantages, if any, of representation burdened with
a conflict of interest, as well as reasonably available alternatives, and to afford the client
a reasonable opportunity to consider the risks and alternatives and to raise questions and
concerns. Rather, the writing is required in order to impress upon clients the seriousness
of the decision the client is being asked to make and to avoid disputes or ambiguities that
might later occur in the absence of a writing.

Revoking Consent.

[21] A client who has given consent to a conflict may revoke the consent to the client’s
own representation and, like any other client, may terminate the lawyer’s representation at
any time. Whether revoking consent to the client’s own representation precludes the lawyer
from continuing to represent other clients depends on the circumstances, including the na-
ture of the conflict, whether the client revoked consent because of a material change in
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circumstances, the reasonable expectations of the other client and whether material detri-
ment to the other clients or the lawyer would result.

Consent to Future Conflict.
[22] Whether a lawyer may properly request a client to waive conflicts that might arise

in the future is subject to the test of paragraph (b). The effectiveness of such waivers is gen-
erally determined by the extent to which the client reasonably understands the material
risks that the waiver entails. The more comprehensive the explanation of the types of future
representations that might arise and the actual and reasonably foreseeable adverse con-
sequences of those representations, the greater the likelihood that the client will have the
requisite understanding. Thus, if the client agrees to consent to a particular type of conflict
with which the client is already familiar, then the consent ordinarily will be effective with
regard to that type of conflict. If the consent is general and open-ended, then the consent
ordinarily will be ineffective, because it is not reasonably likely that the client will have
understood the material risks involved. On the other hand, if the client is an experienced
user of the legal services involved and is reasonably informed regarding the risk that a con-
flict may arise, such consent is more likely to be effective, particularly if, e.g., the client is
independently represented by other counsel in giving consent and the consent is limited to
future conflicts unrelated to the subject of the representation. In any case, advance consent
cannot be effective if the circumstances that materialize in the future are such as would
make the conflict noncensentable under paragraph (b).

Conflicts in Litigation.
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same liti-

gation, regardless of the clients’ consent. On the other hand, simultaneous representation
of parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is
governed by paragraph (a)(2). A conflict may exist by reason of substantial discrepancy in
the parties’ testimony, incompatability in positions in relation to an opposing party or the
fact that there are substantially different possibilities of settlement of the claims or liabili-
ties in question. Such conflicts can arise in both criminal and civil cases. The potential for
conflict of interest in representation of multiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to represent more than one codefendant. On the
other hand, common representation of persons having similar interest is proper if the risk
of adverse effect is minimal and the requirements of paragraph (b) are met.

[24] Ordinarily, a lawyer may take inconsistent legal positions in different tribunals at
different times on behalf of different clients. The mere fact that advocating a legal position
on behalf of one client might create precedent adverse to the interests of a client represented
by the lawyer in an unrelated matter does not create a conflict of interest. A conflict of
interest exists, however, if there is a significant risk that a lawyer’s action on behalf of one
client will materially limit under Rule 1.7 (a)(2) the lawyer’s effectiveness in representing
another client in a different case.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants
in a class-action lawsuit, unnamed members of the class are ordinarily not considered to
be clients of the lawyer for purposes of applying paragraph (a)(1) of this rule. Thus, the
lawyer does not typically need to get the consent of such a person before representing a
client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an
opponent in a class action does not typically need the consent of an unnamed member of
the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts.
[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other

than litigation. For a discussion of directly adverse conflicts in transactional matters, see
Comment [7]. Relevant factors in determining whether there is significant potential for
material limitation include the duration and intimacy of the lawyer’s relationship with the
client or clients involved, the functions being performed by the lawyer, the likelihood that
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disagreements will arise and the likely prejudice to the client from the conflict. The question
is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate admin-
istration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of interest may be
present. In estate administration the identity of the client may be unclear to the parties in-
volved. In order to comply with conflict of interest rules, the lawyer should make clear the
lawyer’s relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For example,
a lawyer may not represent multiple parties to a negotiation whose interests are funda-
mentally antagonistic to each other, but common representation is permissible where the
clients are generally aligned in interest even though there is some difference in interest
among them. Thus, a lawyer may seek to establish or adjust a relationship between clients
on an amicable and mutually advantageous basis; for example, the lawyer may help to or-
ganize a business in which two or more clients are entrepreneurs, working out the financial
reorganization of an enterprise in which two or more clients have an interest or arranging
a property distribution in settlement of an estate. The lawyer seeks to resolve potentially
adverse interests by developing the parties’ mutual interests. Otherwise, each party might
have to obtain separate representation, with the possibility of incurring additional cost,
complication or even litigation. Given these and other relevant factors, the clients may pre-
fer that the lawyer act for all of them.

Special Considerations in Common Representation.
[29] In considering whether to represent multiple clients in the same matter, a lawyer

should be mindful that if the common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional cost, embarrassment and re-
crimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the
clients if the common representation fails. In some situations, the risk of failure is so great
that multiple representation is plainly impossible. For example, a lawyer cannot under take
common representation of clients where contentious litigation or negotiations between them
are imminent or contemplated. Moreover, because the lawyer is required to be impartial
between commonly represented clients, representation of multiple clients is improper when
it is unlikely that impartiality can be maintained. Generally, if the relationship between
the parties has already assumed antagonism, the possibility that the clients’ interests can
be adequately served by common representation is not very good. Other relevant factors
are whether the lawyer subsequently will represent both parties on a continuing basis and
whether the situation involves creating or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client privi-
lege. With regard to the attorney-client privilege, the prevailing rule is that, as between
commonly represented clients, the privilege does not attach. Hence, it must be assumed
that if litigation eventuates between the clients, the privilege will not protect any such com-
munications, and the clients should be so advised.

[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client in-
formation relevant to the common representation. This is so because the lawyer has an
equal duty of loyalty to each client, and each client has the right to be informed of anything
bearing on the representation that might affect that client’s interests and the right to expect
that the lawyer will use that information to that client’s benefit. See Rule 1.4. The lawyer
should, at the outset of the common representation and as part of the process of obtaining
each client’s informed consent, advise each client that information will be shared and that
the lawyer will have to withdraw if one client decides that some matter material to the rep-
resentation should be kept from the other. In limited circumstances, it may be appropriate
for the lawyer to proceed with the representation when the clients have agreed, after being
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properly informed, that the lawyer will keep certain information confidential. For example,
the lawyer may reasonably conclude that failure to disclose one client’s trade secrets to
another client will not adversely affect representation involving a joint venture between the
clients and agree to keep that information confidential with the informed consent of both
clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer
should make clear that the lawyer’s role is not that of partisanship normally expected in
other circumstances and, thus, that the clients may be required to assume greater respon-
sibility for decisions than when each client is separately represented. Any limitations on
the scope of the representation made necessary as a result of the common representation
should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation has
the right to loyal and diligent representation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as stated
in Rule 1.16.

Organizational Clients.

[34] A lawyer who represents a corporation or other organization does not, by virtue
of that representation, necessarily represent any constituent or affiliated organization, such
as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not
barred from accepting representation adverse to an affiliate in an unrelated matter, unless
the circumstances are such that the affiliate should also be considered a client of the lawyer,
there is an understanding between the lawyer and the organizational client that the lawyer
will avoid representation adverse to the client’s affiliates, or the lawyer’s obligations to
either the organizational client or the new client are likely to limit materially the lawyer’s
representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles may con-
flict. The lawyer may be called on to advise the corporation in matters involving actions
of the directors. Consideration should be given to the frequency with which such situa-
tions may arise, the potential intensity of the conflict, the effect of the lawyer’s resignation
from the board and the possibility of the corporation’s obtaining legal advice from another
lawyer in such situations. If there is material risk that the dual role will compromise the
lawyer’s independence of professional judgment, the lawyer should not serve as a direc-
tor or should cease to act as the corporation’s lawyer when conflicts of interest arise. The
lawyer should advise the other members of the board that in some circumstances matters
discussed at board meetings while the lawyer is present in the capacity of director might
not be protected by the attorney-client privilege and that conflict of interest considerations
might require the lawyer’s recusal as a director or might require the lawyer and the lawyer’s
firm to decline representation of the corporation in a matter.

(Amended effective October 1, 2005.)

Rule 1.8 Conflict of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security, or other pecuniary interest adverse to a client
unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in writing in a manner
that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel on the transaction;
and
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(3) the client gives informed consent, in a document signed by the client separate
from the transaction documents, to the essential terms of the transaction and the lawyer’s
role in the transaction, including whether the lawyer is representing the client in the trans-
action.

(b) A lawyer shall not use information relating to representation of a client to the dis-
advantage of the client unless the client gives informed consent, except as permitted or
required by these rules.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to
the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a
testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account
based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pend-
ing or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment
of which may be contingent on the outcome of the matter;

(2) a lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client; and

(3) a lawyer may guarantee a loan reasonably needed to enable the client to with-
stand delay in litigation that would otherwise put substantial pressure on the client to settle
a case because of financial hardship rather than on the merits, provided the client remains
ultimately liable for repayment of the loan without regard to the outcome of the litigation
and, further provided, that no promise of such financial assistance was made to the client
by the lawyer, or by another in the lawyer’s behalf, prior to the employment of that lawyer
by that client.

(f) A lawyer shall not accept compensation for representing a client from one other
than the client unless:

(1) the client gives informed consent or the acceptance of compensation from
another is impliedly authorized by the nature of the representation;

(2) there is no interference with the lawyer’s independence of professional judg-
ment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by
Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an ag-
gregate settlement of the claims of or against the clients unless each client gives informed
consent in a writing signed by the client. The lawyer’s disclosure shall include the exis-
tence and nature of all the claims involved and of the participation of each person in the
settlement.

(h) A lawyer shall not:
(1) make an agreement prospectively limiting the lawyer’s liability to a client for

malpractice unless the client is independently represented in making the agreement; or
(2) settle a claim or potential claim for such liability with an unrepresented client

or former client unless that person is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent legal counsel in connec-
tion therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and



PROFESSIONAL RULES 1434

(2) contract with a client for a reasonable contingent fee in a civil case.
(j) A lawyer shall not have sexual relations with a client unless a consensual sexual

relationship existed between them when the client-lawyer relationship commenced. For
purposes of this paragraph:

(1) "sexual relations" means sexual intercourse or any other intentional touching
of the intimate parts of a person or causing the person to touch the intimate parts of the
lawyer;

(2) if the client is an organization, any individual who oversees the representa-
tion and gives instructions to the lawyer on behalf of the organization shall be deemed to
be the client; in-house attorneys while representing governmental or corporate entities are
governed by Rule 1.7 rather than by this rule with respect to sexual relations with other
employees of the entity they represent;

(3) this paragraph does not prohibit a lawyer from engaging in sexual relations
with a client of the lawyer’s firm provided that the lawyer has no involvement in the per-
formance of the legal work for the client;

(4) if a party other than the client alleges violation of this paragraph, and the com-
plaint is not summarily dismissed, the Director of the Office of Lawyers Professional Re-
sponsibility, in determining whether to investigate the allegation and whether to charge any
violation based on the allegations, shall consider the client’s statement regarding whether
the client would be unduly burdened by the investigation or charge.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs
(a) through (i) that applies to any one of them shall apply to all of them.
(Amended effective July 1, 1994; amended effective for all lawyer conduct occurring on or
after August 1, 1999; amended effective October 1, 2005.)

Comment
Business Transactions Between Client and Lawyer.
[1] A lawyer’s legal skill and training, together with the relationship of trust and con-

fidence between lawyer and client, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction with a client, for example, a
loan or sales transaction or a lawyer investment on behalf of a client. The requirements of
paragraph (a) must be met even when the transaction is not closely related to the subject
matter of the representation, as when a lawyer drafting a will for a client learns that the
client needs money for unrelated expenses and offers to make a loan to the client. The rule
applies to lawyers engaged in the sale of goods or services related to the practice of law, for
example, the sale of title insurance or investment services to existing clients of the lawyer’s
legal practice. See Rule 5.7. It also applies to lawyers purchasing property from estates they
represent. It does not apply to ordinary fee arrangements between client and lawyer, which
are governed by Rule 1.5, although its requirements must be met when the lawyer accepts
an interest in the client’s business or other nonmonetary property as payment of all or part
of a fee. In addition, the rule does not apply to standard commercial transactions between
the lawyer and the client for products or services that the client generally markets to oth-
ers, for example, banking or brokerage services, medical services, products manufactured
or distributed by the client, and utilities services. In such transactions, the lawyer has no
advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary
and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that
its essential terms be communicated to the client, in writing, in a manner than can be rea-
sonably understood. Paragraph (a)(2) requires that the client also be advised, in writing,
of the desirability of seeking the advice of independent legal counsel. It also requires that
the client be given a reasonable opportunity to obtain such advice. Paragraph (a)(3) re-
quires that the lawyer obtain the client’s informed consent, in a document signed by the
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client separate from the transaction documents, both to the essential terms of the transac-
tion and to the lawyer’s role. When necessary, the lawyer should discuss both the material
risks of the proposed transaction, including any risk presented by the lawyer’s involvement,
and the existence of reasonably available alternatives and should explain why the advice
of independent legal counsel is desirable. See Rule 1.0(f) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses a
significant risk that the lawyer’s representation of the client will be materially limited by
the lawyer’s financial interest in the transaction. Here the lawyer’s role requires that the
lawyer must comply, not only with the requirements of paragraph (a), but also with the
requirements of Rule 1.7. Under that rule, the lawyer must disclose the risks associated
with the lawyer’s dual role as both legal adviser and participant in the transaction, such
as the risk that the lawyer will structure the transaction or give legal advice in a way that
favors the lawyer’s interests at the expense of the client. Moreover, the lawyer must obtain
the client’s informed consent. In some cases, the lawyer’s interest may be such that Rule 1.7
will preclude the lawyer from seeking the client’s consent to the transaction.

[4] If the client is independently represented in the transaction, paragraph (a)(2) of
this rule is inapplicable, and the paragraph (a)(1) requirement for full disclosure is satis-
fied either by a written disclosure by the lawyer involved in the transaction or by the client’s
independent counsel. The fact that the client was independently represented in the transac-
tion is relevant in determining whether the agreement was fair and reasonable to the client
as paragraph (a)(1) further requires.

Use of Information Related to Representation.

[5] Use of information relating to the representation to the disadvantage of the client
violates the lawyer’s duty of loyalty. Paragraph (b) applies when the information is used
to benefit either the lawyer or a third person, such as another client or business associate
of the lawyer. For example, if a lawyer learns that a client intends to purchase and de-
velop several parcels of land, the lawyer may not use that information to purchase one of
the parcels in competition with the client or to recommend that another client make such
a purchase. The rule does not prohibit uses that do not disadvantage the client. For exam-
ple, a lawyer who learns a government agency’s interpretation of trade legislation during
the representation of one client may properly use that information to benefit other clients.
Paragraph (b) prohibits disadvantageous use of client information unless the client gives
informed consent, except as permitted or required by these rules. See Rules 1.2(d), 1.6,
1.9(c), 3.3, 4.1(b), 8.1 and 8.3.

Gifts to Lawyers.

[6] A lawyer may accept a gift from a client, if the transaction meets general standards
of fairness. For example, a simple gift such as a present given at a holiday or as a token of
appreciation is permitted. If a client offers the lawyer a more substantial gift, paragraph
(c) does not prohibit the lawyer from accepting it, although such a gift may be voidable
by the client under the doctrine of undue influence. In any event, due to concerns about
overreaching and imposition on clients, a lawyer may not suggest that a substantial gift
be made to the lawyer or for the lawyer’s benefit, except where the lawyer is related to the
client as set forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal instrument such as
a will or conveyance, the client should have the detached advice that another lawyer can
provide. The sole exception to this rule is where the client is a relative of the donee.

[8] This rule does not prohibit a lawyer from seeking to have the lawyer or a partner
or associate of the lawyer named as executor of the client’s estate or to another poten-
tially lucrative fiduciary position. Nevertheless, such appointments will be subject to the
general conflict of interest provision in Rule 1.7 when there is a significant risk that the
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lawyer’s interest in obtaining the appointment will materially limit the lawyer’s indepen-
dent professional judgment in advising the client concerning the choice of an executor or
other fiduciary. In obtaining the client’s informed consent to the conflict, the lawyer should
advise the client concerning the nature and extent of the lawyer’s financial interest in the
appointment, as well as the availability of alternative candidates for the position.

Literary Rights.
[9] An agreement by which a lawyer acquires literary or media rights concerning the

conduct of the representation creates a conflict between the interests of the client and the
personal interests of the lawyer. Measures suitable in the representation of the client may
detract from the publication value of an account of the representation. Paragraph (d) does
not prohibit a lawyer representing a client in a transaction concerning literary property
from agreeing that the lawyer’s fee shall consist of a share in ownership in the property, if
the arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance.
[10] Lawyers may not subsidize lawsuits brought on behalf of their clients, such as

by making loans to their clients for living expenses, because to do so would encourage
clients to pursue lawsuits that might not otherwise be brought and because such assistance
gives lawyers too great a financial stake in the litigation. These dangers do not warrant
a prohibition on a lawyer lending a client court costs and litigation expenses, including
the expenses of medical examination and the costs of obtaining and presenting evidence,
because these advances are virtually indistinguishable from contingent fees and help ensure
access to the courts. Similarly, an exception allowing lawyers representing indigent clients
to pay court costs and litigation expenses regardless of whether these funds will be repaid
is warranted. A lawyer may guarantee a loan to enable the client to withstand delay in
litigation under the circumstances stated in Rule 1.8(e)(3).

Person Paying for a Lawyer’s Services.
[11] Lawyers are frequently asked to represent a client under circumstances in which

a third person will compensate the lawyer, in whole or in part. The third person might be
a relative or friend, an indemnitor (such as a liability insurance company) or a co-client
(such as a corporation sued along with one or more of its employees). Because third-party
payers frequently have interests that differ from those of the client, including interests in
minimizing the amount spent on the representation and in learning how the representation
is progressing, lawyers are prohibited from accepting or continuing such representations
unless the lawyer determines that there will be no interference with the lawyer’s indepen-
dent professional judgment and there is informed consent from the client, or acceptance
of compensation from another is impliedly authorized by the nature of the representation.
See also Rule 5.4(c) (prohibiting interference with a lawyer’s professional judgment by one
who recommends, employs or pays the lawyer to render legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’s informed con-
sent regarding the fact of the payment and the identity of the third-party payer. If, however,
the fee arrangement creates a conflict of interest for the lawyer, then the lawyer must com-
ply with Rule 1.7. The lawyer must also conform to the requirements of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), conflict of interest exists if there is significant risk that
the lawyer’s representation of the client will be materially limited by the lawyer’s own in-
terest in the fee arrangement or by the lawyer’s responsibilities to the third-party payer
(for example, when the third-party payer is a co-client). Under Rule 1.7(b), the lawyer may
accept or continue the representation with the informed consent of each affected client, un-
less the conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the informed
consent must be confirmed in writing.

Aggregate Settlements.
[13] Differences in willingness to make or accept an offer of settlement are among the

risks of common representation of multiple clients by a single lawyer. Under Rule 1.7, this
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is one of the risks that should be discussed before undertaking the representation, as part
of the process of obtaining the clients’ informed consent. In addition, Rule 1.2(a) protects
each client’s right to have the final say in deciding whether to accept or reject an offer of
settlement. The rule stated in this paragraph is a corollary of both these rules and pro-
vides that, before any settlement offer is made or accepted on behalf of multiple clients, the
lawyer must inform each of them about all the material terms of the settlement, including
what the other clients will receive or pay if the settlement is accepted. See also Rule 1.0(f)
(definition of informed consent). Lawyers representing a class of plaintiffs or defendants,
or those proceeding derivatively, may not have a full client-lawyer relationship with each
member of the class; nevertheless, such lawyers must comply with applicable rules regu-
lating notification of class members and other procedural requirements designed to ensure
adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims.
[14] Agreements prospectively limiting a lawyer’s liability for malpractice are pro-

hibited unless the client is independently represented in making the agreement because
such agreements are likely to undermine competent and diligent representation. Also, many
clients are unable to evaluate the desirability of making such an agreement before a dispute
has arisen, particularly if they are then represented by the lawyer seeking the agreement.
This paragraph does not, however, prohibit a lawyer from entering into an agreement with
the client to arbitrate legal malpractice claims, provided such agreements are enforceable
and the client is fully informed of the scope and effect of the agreement. Nor does this
paragraph limit the ability of lawyers to practice in the form of a limited-liability entity,
where permitted by law, provided that each lawyer remains personally liable to the client
for his or her own conduct and the firm complies with any conditions required by law, such
as provisions requiring client notification or maintenance of adequate liability insurance.
Nor does it prohibit an agreement in accordance with Rule 1.2 that defines the scope of the
representation, although a definition of scope that makes the obligations of representation
illusory will amount to an attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not prohib-
ited by this rule. Nevertheless, in view of the danger that a lawyer will take unfair advan-
tage of an unrepresented client or former client, the lawyer must first advise such a person
in writing of the appropriateness of independent representation in connection with such a
settlement. In addition, the lawyer must give the client or former client a reasonable op-
portunity to find and consult independent counsel.

Acquiring Proprietary Interest in Litigation.
[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from

acquiring a proprietary interest in litigation. Like paragraph (e), the general rule has its ba-
sis in common law champerty and maintenance and is designed to avoid giving the lawyer
too great an interest in the representation. In addition, when the lawyer acquires an own-
ership interest in the subject of the representation, it will be more difficult for a client to
discharge the lawyer if the client so desires. The rule is subject to specific exceptions de-
veloped in decisional law and continued in these rules. The exception for certain advances
of the costs of litigation is set forth in paragraph (e). In addition, paragraph (i) sets forth
exceptions for liens authorized by law to secure the lawyer’s fees or expenses and contracts
for reasonable contingent fees. The law of each jurisdiction determines which liens are au-
thorized by law. These may include liens granted by statute, liens originating in common
law and liens acquired by contract with the client. When a lawyer acquires by contract a
security interest in property other than that recovered through the lawyer’s efforts in the
litigation, such an acquisition is a business or financial transaction with a client and is
governed by the requirements of paragraph (a). Contracts for contingent fees in civil cases
are governed by Rule 1.5.
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Client-Lawyer Sexual Relationships.

[17] The relationship between lawyer and client is a fiduciary one in which the lawyer
occupies the highest position of trust and confidence. The relationship is almost always un-
equal; thus, a sexual relationship between lawyer and client can involve unfair exploitation
of the lawyer’s fiduciary role, in violation of the lawyer’s basic ethical obligation not to use
the trust of the client to the client’s disadvantage. In addition, such a relationship presents
a significant danger that, because of the lawyer’s emotional involvement, the lawyer will
be unable to represent the client without impairment of the exercise of independent profes-
sional judgment. Moreover, a blurred line between the professional and personal relation-
ships may make it difficult to predict to what extent client confidences will be protected by
the attorney-client evidentiary privilege, since client confidences are protected by privilege
only when they are imparted in the context of the client-lawyer relationship. Because of
the significant danger of harm to client interests and because the client’s own emotional
involvement renders it unlikley that the client could give adequate informed consent, this
rule prohibits the lawyer from having sexual relations with a client regardless of whether
the relationship is consensual and regardless of the absence of prejudice to the client.

[18] Sexual relationships that predate the client-lawyer relationship are not prohib-
ited. Issues relating to the exploitation of the fiduciary relationship and client dependency
are diminished when the sexual relationship existed prior to the commencement of the
client-lawyer relationship. However, before proceeding with the representation in these cir-
cumstances, the lawyer should consider whether the lawyer’s ability to represent the client
will be materially limited by the relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (j) of this rule prohibits a lawyer
for the organization from having a sexual relationship with a person who oversees the rep-
resentation and gives instructions to the lawyer on behalf of the organization.

Imputation of Prohibitions.

[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in para-
graphs (a) through (i) also applies to all lawyers associated in a firm with the personally
prohibited lawyer. For example, one lawyer in a firm may not enter into a business trans-
action with a client of another member of the firm without complying with paragraph (a),
even if the first lawyer is not personally involved in the representation of the client. The
prohibition set forth in paragraph (j) is personal and is not applied to associated lawyers.

(Amended effective October 1, 2005.)

Rule 1.9 Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that person’s
interests are materially adverse to the interests of the former client unless the former client
gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firmwith which the lawyer formerly was associated had previously
represented a client whose interests are materially adverse to that person and about whom
the lawyer had acquired information protected by Rules 1.6 and 1.9(c) unless the former
client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former
client except as these rules would permit or require with respect to a client, or when the
information has become generally known; or
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(2) reveal information relating to the representation except as these rules would
permit or require with respect to a client.
(Amended effective October 1, 2005.)

Comment
[1] After termination of a client-lawyer relationship, a lawyer has certain continuing

duties with respect to confidentiality and conflicts of interest and thus may not represent
another client except in conformity with this rule. Under this rule, for example, a lawyer
could not properly seek to rescind on behalf of a new client a contract drafted on behalf of
the former client. So also a lawyer who has prosecuted an accused person could not prop-
erly represent the accused in a subsequent civil action against the government concerning
the same transaction. Nor could a lawyer who has represented multiple clients in a matter
represent one of the clients against the others in the same or a substantially related matter
after a dispute arose among the clients in that matter, unless all affected clients give in-
formed consent. See Comment [9]. Current and former government lawyers must comply
with this rule to the extent required by Rule 1.11.

[2] The scope of a "matter" for purposes of this rule depends on the facts of a partic-
ular situation or transaction. The lawyer’s involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in that transaction clearly
is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a
former client is not precluded from later representing another client in a factually distinct
problem of that type even though the subsequent representation involves a position adverse
to the prior client. Similar considerations can apply to the reassignment of military lawyers
between defense and prosecution functions within the same military jurisdictions. The un-
derlying question is whether the lawyer was so involved in the matter that the subsequent
representation can be justly regarded as a changing of sides in the matter in question.

[3] Matters are "substantially related" for purposes of this rule if they involve the same
transaction or legal dispute or if there otherwise is a substantial risk that confidential fac-
tual information as would normally have been obtained in the prior representation would
materially advance the client’s position in the subsequent matter. For example, a lawyer
who has represented a businessperson and learned extensive private financial information
about that person may not then represent that person’s spouse in seeking a divorce. Simi-
larly, a lawyer who has previously represented a client in securing environmental permits
to build a shopping center would be precluded from representing neighbors seeking to op-
pose rezoning of the property on the basis of environmental considerations; however, the
lawyer would not be precluded, on the grounds of substantial relationship, from defending
a tenant of the completed shopping center in resisting eviction for nonpayment of rent. In-
formation that has been disclosed to the public or to other parties adverse to the former
client ordinarily will not be disqualifying. Information acquired in a prior representation
may have been rendered obsolete by the passage of time, a circumstance that may be rel-
evant in determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices ordinar-
ily will not preclude a subsequent representation; on the other hand, knowledge of specific
facts gained in a prior representation that are relevant to the matter in question ordinarily
will preclude such a representation. A former client is not required to reveal the confidential
information learned by the lawyer in order to establish a substantial risk that the lawyer
has confidential information to use in the subsequent matter. A conclusion about the pos-
session of such information may be based on the nature of the services the lawyer provided
the former client and information that would in ordinary practice be learned by a lawyer
providing such services.

Lawyers Moving Between Firms.
[4] When lawyers have been associated within a firm but then end their association,

the question of whether a lawyer should undertake representation is more complicated.
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There are several competing considerations. First, the client previously represented by the
former firm must be reasonably assured that the principle of loyalty to the client is not com-
promised. Second, the rule should not be so broadly cast as to preclude other persons from
having reasonable choice of legal counsel. Third, the rule should not unreasonably ham-
per lawyers from forming new associations and taking on new clients after having left a
previous association. In this connection, it should be recognized that today many lawyers
practice in firms, that many lawyers to some degree limit their practice to one field or an-
other, and that many move from one association to another several times in their careers. If
the concept of imputation were applied with unqualified rigor, the result would be radical
curtailment of the opportunity of lawyers to move from one practice setting to another and
of the opportunity of clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved
has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer
while with one firm acquired no knowledge or information relating to a particular client of
the firm, and that lawyer later joined another firm, neither the lawyer individually nor the
second firm is disqualified from representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on
a firm once a lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts, aided by
inferences, deductions or working presumptions that reasonably may be made about the
way in which lawyers work together. A lawyer may have general access to files of all clients
of a law firm and may regularly participate in discussions of their affairs; it should be
inferred that such a lawyer in fact is privy to all information about all the firm’s clients. In
contrast, another lawyer may have access to the files of only a limited number of clients and
participate in discussions of the affairs of no other clients; in the absence of information to
the contrary, it should be inferred that such a lawyer in fact is privy to information about
the clients actually served but not those of other clients. In such an inquiry, the burden of
proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer changing pro-
fessional association has a continuing duty to preserve confidentiality of information about
a client formerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course of
representing a client may not subsequently be used or revealed by the lawyer to the dis-
advantage of the client. However, the fact that a lawyer has once served a client does not
preclude the lawyer from using generally known information about that client when later
representing another client.

[9] The provisions of this rule are for the protection of former clients and can be
waived if the client gives informed consent, which consent must be confirmed in writing un-
der paragraphs (a) and (b). See Rule 1.0(f). With regard to the effectiveness of an advance
waiver, see Comment [22] to Rule 1.7. With regard to disqualification of a firm with which
a lawyer is or was formerly associated, see Rule 1.10.
(Amended effective October 1, 2005.)
Rule 1.10 Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by Rule
1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer
and does not present a significant risk of materially limiting the representation of the client
by the remaining lawyers in the firm.

(b) When a lawyer becomes associated with a firm, and the lawyer is prohibited from
representing a client pursuant to Rule 1.9(b), other lawyers in the firm may represent that
client if there is no reasonably apparent risk that confidential information of the previously
represented client will be used with material adverse effect on that client because:
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(1) any confidential information communicated to the lawyer is unlikely to be
significant in the subsequent matter;

(2) the lawyer is subject to screening measures adequate to prevent disclosure of
the confidential information and to prevent involvement by that lawyer in the representa-
tion; and

(3) timely and adequate notice of the screening has been provided to all affected
clients.

(c) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a client
represented by the formerly associated lawyer and not currently represented by the firm,
unless:

(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(c) that is material to the matter.

(d) A disqualification prescribed by this rule may be waived by the affected client
under the conditions stated in Rule 1.7.

(e) The disqualification of lawyers associated in a firm with former or current govern-
ment lawyers is governed by Rule 1.11.
(Amended effective for all lawyer conduct occurring on or after August 1, 1999; amended
effective October 1, 2005.)

Comment
Definition of "Firm."
[1] For purposes of the Rules of Professional Conduct, the term "firm" denotes lawyers

in a law partnership, professional corporation, sole proprietorship or other association
authorized to practice law; or lawyers employed in a legal services organization or the
legal department of a corporation or other organization. See Rule 1.0(d). Whether two or
more lawyers constitute a firm within this definition can depend on the specific facts. See
Rule 1.0, Comments [2]-[4].

Principles of Imputed Disqualification.
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the prin-

ciple of loyalty to the client as it applies to lawyers who practice in a law firm. Such situa-
tions can be considered from the premise that a firm of lawyers is essentially one lawyer for
purposes of the rules governing loyalty to the client, or from the premise that each lawyer is
vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the lawyers currently associated in a firm.
When a lawyer moves from one firm to another, the situation is governed by Rules 1.9(b)
and 1.10(b) and (c).

[3] The rule in paragraph (a) does not prohibit representation where neither questions
of client loyalty nor protection of confidential information are presented. Where one lawyer
in a firm could not effectively represent a given client because of strong political beliefs,
for example, but that lawyer will do no work on the case and the personal beliefs of that
lawyer will not materially limit the representation by others in the firm, the firm should
not be disqualified. On the other hand, if an opposing party in a case were owned by a
lawyer in the law firm, and others in the firm would be materially limited in pursuing the
matter because of loyalty to that lawyer, the personal disqualification of the lawyer would
be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibit representation by others in the
law firm where the person prohibited from involvement in a matter is a nonlawyer, such as
a paralegal or legal secretary. Nor does paragraph (a) prohibit representation if the lawyer



PROFESSIONAL RULES 1442

is prohibited from acting because of events before the person became a lawyer, for example,
work that the person did while a law student. Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid communication to others
in the firm of confidential information that both the nonlawyers and the firm have a legal
duty to protect. See Rules 1.0(1) and 5.3.

[5] Rule 1.10(c) operates to permit a law firm, under certain circumstances, to rep-
resent a person with interests directly adverse to those of a client represented by a lawyer
who formerly was associated with the firm. The rule applies regardless of when the for-
merly associated lawyer represented the client. However, the law firm may not represent a
person with interests adverse to those of a present client of the firm, which would violate
Rule 1.7. Moreover, the firm may not represent the person where the matter is the same or
substantially related to that in which the formerly associated lawyer represented the client
and any other lawyer currently in the firm has material information protected by Rules 1.6
and 1.9(c).

[6] Rule 1.10(d) removes imputation with the informed consent of the affected client
or former client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7
require the lawyer to determine that the representation is not prohibited by Rule 1.7(b) and
that each affected client or former client has given informed consent to the representation,
confirmed in writing. In some cases, the risk may be so severe that the conflict may not be
cured by client consent. For a discussion of the effectiveness of client waivers of conflicts
that might arise in the future, see Rule 1.7, Comment [22]. For a definition of informed
consent, see Rule 1.0(f).

[7] Where a lawyer has joined a private firm after having represented the govern-
ment, imputation is governed by Rule 1.11(b) and (c), not this rule. Under Rule 1.11(d),
where a lawyer represents the government after having served clients in private practice,
nongovernmental employment or in another government agency, former-client conflicts are
not imputed to government lawyers associated with the individually disqualified lawyer.

[8] Where a lawyer is prohibited from engaging in certain transactions under Rule
1.8, paragraph (k) of that rule, and not this rule, determines whether that prohibition also
applies to other lawyers associated in a firm with the personally prohibited lawyer.
(Amended effective October 1, 2005.)
Rule 1.11 Special Conflicts of Interest for Former and Current Government Officers
and Employees

(a) Except as the law may otherwise expressly permit, a lawyer who has formerly
served as a public officer or employee of the government:

(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client in connection with a matter in which

the lawyer participated personally and substantially as a public officer or employee, unless
the appropriate government agency gives its informed consent, confirmed in writing, to the
representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer
in a firm with which that lawyer is associated may knowingly undertake or continue repre-
sentation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to en-
able it to ascertain compliance with the provisions of this rule.

(c) Except as the lawmay otherwise expressly permit, a lawyer having information that
the lawyer knows is confidential government information about a person acquired when the
lawyer was a public officer or employee, may not represent a private client whose interests
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are adverse to that person in a matter in which the information could be used to the ma-
terial disadvantage of that person. As used in this rule, the term "confidential government
information" means information that has been obtained under governmental authority and
which, at the time this rule is applied, the government is prohibited by law from disclosing
to the public or has a legal privilege not to disclose and which is not otherwise available to
the public. A firm with which that lawyer is associated may undertake or continue represen-
tation in the matter only if the disqualified lawyer is timely screened from any participation
in the matter and is apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a
public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:

(i) participate in a matter in which the lawyer participated personally and
substantially while in private practice or nongovernmental employment, unless the appro-
priate government agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who is involved as a
party or as lawyer for a party in a matter in which the lawyer is participating personally
and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative
officer, or arbitrator may negotiate for private employment as permitted by Rule 1.12(b)
and subject to the conditions stated in Rule 1.12(b).

(e) As used in this rule, the term "matter" includes:
(1) any judicial or other proceeding, application, request for a ruling or other de-

termination, contract, claim, controversy, investigation, charge, accusation, arrest or other
particular matter involving a specific party or parties; and

(2) any other matter covered by the conflict of interest rules of the appropriate
government agency.
(Amended effective October 1, 2005.)

Comment
[1] A lawyer who has served or is currently serving as a public officer or employee is

personally subject to the Rules of Professional Conduct, including the prohibition against
concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be sub-
ject to statutes and government regulations regarding conflict of interest. Such statutes and
regulations may circumscribe the extent to which the government agency may give consent
under this rule. See Rule 1.0(f) for the definition of informed consent. It is generally im-
proper for a county attorney to accept the defense of a criminal case in another county, and
for a city attorney to accept a criminal case that arises within the boundaries of the city or
municipality that he or she represents. In extraordinary circumstances, where the accused
would otherwise be deprived of competent counsel, a county attorney may seek to represent
a client accused of a crime in another county by obtaining permission from the court be-
fore which the matter will be tried. The disqualification of county and city attorneys is only
imputed to those lawyers in the county or city attorney’s law firm who actually participate
in representing the county or the city.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer
who has served or is currently serving as an officer or employee of the government toward
a former government or private client. Rule 1.10 is not applicable to the conflicts of inter-
est addressed by this rule. Rather, paragraph (b) sets forth a special imputation rule for
former government lawyers that provides for screening and notice. Because of the special
problems raised by imputation within a government agency, paragraph (d) does not impute
the conflicts of a lawyer currently serving as an officer or employee of the government to
other associated government officers or employees, although ordinarily it will be prudent
to screen such lawyers.
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[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a
former client and are thus designed not only to protect the former client, but also to prevent
a lawyer from exploiting public office for the advantage of another client. For example, a
lawyer who has pursued a claim on behalf of the government may not pursue the same claim
on behalf of a later private client after the lawyer has left government service, except when
authorized to do so by the government agency under paragraph (a). Similarly, a lawyer
who has pursued a claim on behalf of a private client may not pursue the claim on behalf
of the government, except when authorized to do so by paragraph (d). As with paragraphs
(a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of interest addressed by these
paragraphs.

[4] This rule represents a balancing of interests. On the one hand, where the successive
clients are a government agency and another client, public or private, the risk exists that
power or discretion vested in that agency might be used for the special benefit of the other
client. A lawyer should not be in a position where benefit to the other client might affect per-
formance of the lawyer’s professional functions on behalf of the government. Also, unfair
advantage could accrue to the other client by reason of access to confidential government
information about the client’s adversary obtainable only through the lawyer’s government
service. On the other hand, the rules governing lawyers presently or formerly employed by
a government agency should not be so restrictive as to inhibit transfer of employment to and
from the government. The government has a legitimate need to attract qualified lawyers as
well as to maintain high ethical standards. Thus a former government lawyer is disqualified
only from particular matters in which the lawyer participated personally and substantially.
The provisions for screening and waiver in paragraph (b) are necessary to prevent the dis-
qualification rule from imposing too severe a deterrent against entering public service. The
limitation of disqualification in paragraphs (a)(2) and (d)(2) to matters involving a specific
party or parties, rather than extending disqualification to all substantive issues on which
the lawyer worked, serves a similar function.

[5] When a lawyer has been employed by one government agency and then moves to
a second government agency, it may be appropriate to treat that second agency as another
client for purposes of this rule, as when a lawyer is employed by a city and subsequently is
employed by a federal agency. However, because the conflict of interest is governed by para-
graph (d), the latter agency is not required to screen the lawyer as paragraph (b) requires
a law firm to do. The question of whether two government agencies should be regarded as
the same or different clients for conflict of interest purposes is beyond the scope of these
rules. See Rule 1.13, Comment [6].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(l) (re-
quirements for screening procedures). These paragraphs do not prohibit a lawyer from
receiving a salary or partnership share established by prior independent agreement, but
that lawyer may not receive compensation directly relating the lawyer’s compensation to
the fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer’s prior representation and
of the screening procedures employed, generally should be given as soon as practicable
after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowledge of the
information, which means actual knowledge; it does not operate with respect to information
that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private
party and a government agency when doing so is permitted by Rule 1.7 and is not otherwise
prohibited by law.

[10] For purposes of paragraph (e) of this rule, a "matter" may continue in another
form. In determining whether two particular matters are the same, the lawyer should con-



1445 PROFESSIONAL RULES

sider the extent to which the matters involve the same basic facts, the same or related par-
ties, and the time elapsed.
(Amended effective October 1, 2005.)
Rule 1.12 Former Judge, Arbitrator, Mediator, or Other Third-Party Neutral

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection
with a matter in which the lawyer participated personally and substantially as a judge or
other adjudicative officer or law clerk to such a person, or as an arbitrator, mediator, or other
third-party neutral, unless all parties to the proceeding give informed consent, confirmed in
writing.

(b) A lawyer shall not negotiate for employment with any person who is involved as
a party or as lawyer for a party in a matter in which the lawyer is participating personally
and substantially as a judge or other adjudicative officer or as an arbitrator, mediator, or
other third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative
officer may negotiate for employment with a party or lawyer involved in a matter in which
the clerk is participating personally and substantially, but only after the lawyer has notified
the judge or other adjudicative officer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the matter un-
less:

(1) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate tribunal to
enable them to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel
is not prohibited from subsequently representing that party.
(Amended effective October 1, 2005.)

Comment
[1] This rule generally parallels Rule 1.11. The term "personally and substantially"

signifies that a judge who was a member of a multimember court, and thereafter left judicial
office to practice law, is not prohibited from representing a client in a matter pending in
the court, but in which the former judge did not participate. So also the fact that a former
judge exercised administrative responsibility in a court does not prevent the former judge
from acting as a lawyer in a matter where the judge had previously exercised remote or
incidental administrative responsibility that did not affect the merits. Compare Comment
to Rule 1.11. The term "adjudicative officer" includes such officials as judges pro tempore,
referees, special masters, hearing officers and other parajudicial officers, and also lawyers
who serve as part-time judges. Paragraphs C(2), D(2), and E(2) of the Application section
of the Model Code of Judicial Conduct provide that a part-time judge, judge pro tempore,
or retired judge recalled to active service, may not "act as a lawyer in a proceeding in which
the judge served as a judge or in any other proceeding related thereto." Although phrased
differently from this rule, those rules correspond in meaning.

[2] Like former judges, lawyers who have served as arbitrators, mediators or other
third-party neutrals may be asked to represent a client in a matter in which the lawyer
participated personally and substantially. This rule forbids such representation unless all
of the parties to the proceedings give their informed consent, confirmed in writing. See Rule
1.0(f) and (b). Other law or codes of ethics governing third-party neutrals may impose more
stringent standards of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information con-
cerning the parties that is protected under Rule 1.6, they typically owe the parties an obli-
gation of confidentiality under law or codes of ethics governing third-party neutrals. Thus,



PROFESSIONAL RULES 1446

paragraph (c) provides that conflicts of the personally disqualified lawyer will be imputed
to other lawyers in a law firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule 1.0(l). Paragraph (c)(1)
does not prohibit the screened lawyer from receiving a salary or partnership share es-
tablished by prior independent agreement, but that lawyer may not receive compensation
directly related to the matter in which the lawyer is disqualified.

[5] Notice, including a description of the screened lawyer’s prior representation and
of the screening procedures employed, generally should be given as soon as practicable
after the need for screening becomes apparent.
(Amended effective October 1, 2005.)
Rule 1.13 Organization as Client

(a) A lawyer employed or retained by an organization represents the organization act-
ing through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to act in a
matter related to the representation that is a violation of a legal obligation to the organiza-
tion, or a violation of law that reasonably might be imputed to the organization, and that
is likely to result in substantial injury to the organization, then the lawyer shall proceed as
is reasonably necessary in the best interest of the organization. Unless the lawyer reason-
ably believes that it is not necessarily in the best interests of the organization to do so, the
lawyer shall refer the matter to higher authority in the organization, including, if warranted
by the circumstances, to the highest authority that can act on behalf of the organization as
determined by applicable law.

(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the highest au-
thority that can act on behalf of the organization insists upon or fails to address in a timely
and appropriate manner an action, or a refusal to act, that is clearly a violation of the law,
the lawyer may resign in accordance with Rule 1.16 and may disclose information in con-
formance with Rule 1.6.

(d) A lawyer who reasonably believes that he or she has been discharged because of the
lawyer’s actions taken pursuant to paragraph (b) or (c), or who withdraws under circum-
stances that require or permit the lawyer to take action under either of those paragraphs,
shall proceed as the lawyer reasonably believes necessary to assure that the organization’s
highest authority is informed of the lawyer’s discharge or withdrawal.

(e) In dealing with an organization’s directors, officers, employees, members, share-
holders or other constituents, a lawyer shall explain the identity of the client when the lawyer
knows or reasonably should know that the organization’s interests are adverse to those of
the constituents with whom the lawyer is dealing.

(f) A lawyer representing an organization may also represent any of its directors, offi-
cers, employees, members, shareholders or other constituents, subject to the provisions of
Rule 1.7. If the organization’s consent to the dual representation is required by Rule 1.7,
the consent shall be given by an appropriate official of the organization other than the indi-
vidual who is to be represented, or by the shareholders.
(Amended effective October 1, 2005.)

Comment
The Entity as the Client.
[1] An organizational client is a legal entity, but it cannot act except through its of-

ficers, directors, employees, shareholders and other constituents. Officers, directors, em-
ployees, and shareholders are the constituents of the corporate organizational client. The
duties defined in this comment apply equally to unincorporated associations. "Other con-
stituents" as used in this comment means the positions equivalent to officers, directors,
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employees, and shareholders held by persons acting for organizational clients that are not
corporations.

[2] When one of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is pro-
tected by Rule 1.6. Thus, by way of example, if an organizational client requests its lawyer
to investigate allegations of wrongdoing, interviews made in the course of that investiga-
tion between the lawyer and the client’s employees or other constituents are covered by
Rule 1.6. This does not mean, however, that constituents of an organizational client are the
clients of the lawyer. The lawyer may not disclose to such constituents information relating
to the representation except for disclosures explicitly or impliedly authorized by the orga-
nizational client in order to carry out the representation or as otherwise permitted by Rule
1.6.

[3] When constituents of the organization make decisions for it, the decisions ordinar-
ily must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in
the lawyer’s province. Paragraph (b) makes clear, however, that when the lawyer knows
that the organization is likely to be substantially injured by action of an officer or other
constituent that violates a legal obligation to the organization or is in violation of law that
might be imputed to the organization the lawyer must proceed as is reasonably necessary
in the best interest of the organization. As defined in Rule 1.0(f), knowledge can be inferred
from circumstances, and a lawyer cannot ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer should give due
consideration to the seriousness of the violation and its consequences, the responsibility
in the organization and the apparent motivation of the person involved, the policies of the
organization concerning such matters, and any other relevant considerations. Ordinarily,
referral to a higher authority would be necessary. In some circumstances, however, it may
be appropriate for the lawyer to ask the constituent to reconsider that matter; for example,
if the circumstances involve a constituent’s innocent misunderstanding of law and subse-
quent acceptance of the lawyer’s advice, the lawyer may reasonably conclude that the best
interest of the organization does not require that the matter be referred to higher authority.
If a constituent persists in conduct contrary to the lawyer’s advice, it will be necessary for
the lawyer to take steps to have the matter reviewed by a higher authority in the organiza-
tion. If the matter is of sufficient seriousness and importance or urgency to the organization,
referral to a higher authority in the organization may be necessary even if the lawyer has
not communicated with the constituent. Any measures taken should, to the extent practi-
cable, minimize the risk of revealing information relating to the representation to persons
outside the organization. Even in circumstances where a lawyer is not obligated by Rule
1.13 to proceed, a lawyer may bring to the attention of an organization client, including its
highest authority, matters that the lawyer reasonably believes to be of sufficient importance
to warrant doing so in the best interest of the organization.

[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the
organization to address the matter in a timely and appropriate manner, the lawyer must re-
fer the matter to higher authority, including, if warranted by the circumstances, the highest
authority that can act on behalf of the organization under applicable law. The organiza-
tion’s highest authority to whom a matter may be referred ordinarily will be the board of
directors or similar governing body. However, applicable law may prescribe that under
certain conditions the highest authority reposes elsewhere, for example, in the independent
directors of a corporation.

Relation to Other Rules.
[6] The authority and responsibility provided in this rule are concurrent with the au-

thority and responsibility provided in other rules. In particular, this rule does not limit or
expand the lawyer’s responsibility under Rules 1.6, 1.8, 1.16, 3.3, or 4.1. Paragraph (c) of
this rule does not modify, restrict, or limit the provisions of Rule 1.6(b). Under paragraph
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(c), the lawyer may reveal confidential information only when the organization’s highest
authority insists upon or fails to address threatened or ongoing action that is clearly a
violation of law. If the lawyer’s services are being used by an organization to further a
crime or fraud by the organization, Rule 1.6(b) may permit the lawyer to disclose confiden-
tial information. In such circumstances Rule 1.2(d) may also be applicable, in which event
withdrawal from the representation under Rule 1.16(a)(1) may be required.

[7] A lawyer who reasonably believes that he or she has been discharged because of
the lawyer’s actions taken pursuant to paragraph (b) or (c), or who withdraws in circum-
stances that require or permit the lawyer to take action under either of these paragraphs,
must proceed as the lawyer reasonably believes necessary to assure that the organization’s
highest authority is informed of the lawyer’s discharge or withdrawal.

Government Agency.
[8] The duty defined in this rule applies to governmental organizations. Defining pre-

cisely the identity of the client and prescribing the resulting obligations of such lawyers
may be more difficult in the government context and is a matter beyond the scope of these
rules. See Scope [18]. Although in some circumstances the client may be a specific agency,
it may also be a branch of government, such as the executive branch, or the government as
a whole. For example, if the action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of government may be the
client for purposes of this rule. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have authority under applicable law to question such
conduct more extensively than that of a lawyer for a private organization in similar circum-
stances. Thus, when the client is a governmental organization, a different balance may be
appropriate between maintaining confidentiality and assuring that the wrongful act is pre-
vented or rectified, for public business is involved. In addition, duties of lawyers employed
by the government or lawyers in military service may be defined by statutes and regulation.
This rule does not limit that authority. See Scope.

Clarifying the Lawyer’s Role.
[9] There are times when the organization’s interest may be or become adverse to

those of one or more of its constituents. In such circumstances the lawyer should advise any
constituent, whose interest the lawyer finds adverse to that of the organization of the conflict
or potential conflict of interest, that the lawyer cannot represent such constituent, and that
such person may wish to obtain independent representation. Care must be taken to assure
that the individual understands that, when there is such adversity of interest, the lawyer for
the organization cannot provide legal representation for that constituent individual, and
that discussions between the lawyer for the organization and the individual may not be
privileged.

[10] Whether such a warning should be given by the lawyer for the organization to
any constituent individual may turn on the facts of each case.

Dual Representation.
[11] Paragraph (f) recognizes that a lawyer for an organization may also represent a

principal officer or major shareholder.
Derivative Actions.
[12] Under generally prevailing law, the shareholders or members of a corporation

may bring suit to compel the directors to perform their legal obligations in the supervision
of the organization. Members of unincorporated associations have essentially the same
right. Such an action may be brought nominally by the organization, but usually is, in fact,
a legal controversy over management of the organization.

[13] The question can arise whether counsel for the organization may defend such an
action. The proposition that the organization is the lawyer’s client does not alone resolve
the issue. Most derivative actions are a normal incident of an organization’s affairs, to be
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defended by the organization’s lawyer like any other suit. However, if the claim involves
serious charges of wrongdoing by those in control of the organization, a conflict may arise
between the lawyer’s duty to the organization and the lawyer’s relationship with the board.
In those circumstances, Rule 1.7 governs who should represent the directors and the or-
ganization.

(Amended effective October 1, 2005.)

Rule 1.14 Client With Diminished Capacity

(a) When a client’s capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental impairment, or
some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is
at risk of substantial physical, financial, or other harm unless action is taken and cannot
adequately act in the client’s own interest, the lawyer may take reasonably protective action,
including consulting individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator,
or guardian.

(c) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer
is impliedly authorized under Rule 1.6(v)(3) to reveal information about the client, but only
to the extent reasonably necessary to protect the client’s interests.

(Amended effective October 1, 2005.)

Comment

[1] The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important mat-
ters. When the client is a minor or suffers from a diminished mental capacity, however,
maintaining the ordinary client-lawyer relationship may not be possible in all respects. In
particular, a severely incapacitated person may have no power to make legally binding de-
cisions. Nevertheless, a client with diminished capacity often has the ability to understand,
deliberate upon, and reach conclusions about matters affecting the client’s own well-be-
ing. For example, children as young as five or six years of age, and certainly those of ten
or twelve, are regarded as having opinions that are entitled to weight in legal proceedings
concerning their custody. So also, it is recognized that some persons of advanced age can
be quite capable of handling routine financial matters while needing special legal protec-
tion concerning major transactions.

[2] The fact that a client suffers an impairment does not diminish the lawyer’s obliga-
tion to treat the client with attention and respect. Even if the person has a legal representa-
tive, the lawyer should as far as possible accord the represented person the status of client,
particularly in maintaining communication.

[3] The client may wish to have family members or other persons participate in dis-
cussions with the lawyer. When necessary to assist in the representation, the presence of
such persons generally does not affect the applicability of the attorney-client evidentiary
privilege. Nevertheless, the lawyer must keep the client’s interests foremost and, except for
protective action authorized under paragraph (b), must look to the client, and not family
members, to make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the lawyer
should ordinarily look to the representative for decisions on behalf of the client. In mat-
ters involving a minor, whether the lawyer should look to the parents as natural guardians
may depend on the type of proceeding or matter in which the lawyer is representing the
minor. If the lawyer represents the guardian as distinct from the ward, and is aware that
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the guardian is acting adversely to the ward’s interest, the lawyer may have an obligation
to prevent or rectify the guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action.

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, fi-
nancial or other harm unless action is taken, and that a normal client-lawyer relationship
cannot be maintained as provided in paragraph (a) because the client lacks sufficient ca-
pacity to communicate or to make adequately considered decisions in connection with the
representation, then paragraph (b) permits the lawyer to take protective measures deemed
necessary. Such measures could include: consulting with family members, using a recon-
sideration period to permit clarification or improvement of circumstances, using voluntary
surrogate decisionmaking tools, such as durable powers of attorney or consulting with
support groups, professional services, adult-protective agencies, or other individuals or
entities that have the availability to protect the client. In taking any protective action, the
lawyer should be guided by such factors as the wishes and values of the client to the extent
known, the client’s best interests and the goals of intruding into the client’s decisionmak-
ing autonomy to the least extent feasible, maximizing client capacities, and respecting the
client’s family and social connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer should
consider and balance such factors as: the client’s ability to articulate reasoning leading to
a decision, variability of state of mind and ability to appreciate consequences of a decision,
the substantive fairness of a decision, and the consistency of a decision with the known
long-term commitments and values of the client. In appropriate circumstances, the lawyer
may seek guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider
whether appointment of a guardian ad litem, conservator, or guardian is necessary to
protect the client’s interests. Thus, if a client with diminished capacity has substantial
property that should be sold for the client’s benefit, effective completion of the transaction
may require appointment of a legal representative. In addition, rules of procedure in
litigation sometimes provide that minors or persons with diminished capacity must be
represented by a guardian or next friend if they do not have a general guardian. In many
circumstances, however, appointment of a legal representative may be more expensive or
traumatic for the client than circumstances in fact require. Evaluation of such circum-
stances is a matter entrusted to the professional judgment of the lawyer. In considering
alternatives, however, the lawyer should be aware of any law that requires the lawyer to
advocate the least restrictive action on behalf of the client.

Disclosure of the Client’s Condition.

[8] Disclosure of the client’s diminished capacity could adversely affect the client’s
interests. For example, raising the question could, in some circumstances, lead to proceed-
ings for involuntary commitment. Information relating to the representation is protected by
Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such infor-
mation. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client directs the lawyer to the
contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer
may disclose in consulting other individuals or entities or seeking the appointment of a le-
gal representative. At the very least, the lawyer should determine whether it is likely that
the person or entity consulted will act adversely to the client’s interests before discussing
matters related to the client. The lawyer’s position in such cases is an unavoidably difficult
one.

Emergency Legal Assistance.

[9] In an emergency where the health, safety, or financial interest of a person with
seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer
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may take legal action on behalf of such a person even though the person is unable to es-
tablish a client-lawyer relationship or to make or express considered judgments about the
matter, when the person or another acting in good faith on that person’s behalf has con-
sulted the lawyer. Even in such an emergency, however, the lawyer should not act unless
the lawyer reasonably believes that the person has no other lawyer, agent, or other rep-
resentative available. The lawyer should take legal action on behalf of the person only to
the extent reasonably necessary to maintain the status quo or otherwise avoid imminent
and irreparable harm. A lawyer who undertakes to represent a person in such an exigent
situation has the same duties under these rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing
them only to the extent necessary to accomplish the intended protective action. The lawyer
should disclose to any tribunal involved and to any other counsel involved the nature of his
or her relationship with the person. The lawyer should take steps to regularize the relation-
ship or implement other protective solutions as soon as possible. Normally, a lawyer would
not seek compensation for such emergency actions taken.

(Amended effective October 1, 2005.)

Rule 1.15 Safekeeping Property

(a) All funds of clients or third persons held by a lawyer or law firm in connection
with a representation shall be deposited in one or more identifiable trust accounts as set
forth in paragraphs (d) through (g) and as defined in paragraph (o). No funds belonging to
the lawyer or law firm shall be deposited therein except as follows:

(1) funds of the lawyer or law firm reasonably sufficient to pay service charges
may be deposited therein;

(2) funds belonging in part to a client or third person and in part presently or
potentially to the lawyer or law firm must be deposited therein.

(b) A lawyer must withdraw earned fees and any other funds belonging to the lawyer or
the law firm from the trust account within a reasonable time after the fees have been earned
or entitlement to the funds has been established and the lawyer must provide the client or
third person with: (i) written notice of the time, amount, and purpose of the withdrawal;
and (ii) an accounting of the client’s or third person’s funds in the trust account. If the right
of the lawyer or law firm to receive funds from the account is disputed by the client or third
person claiming entitlement to the funds, the disputed portion shall not be withdrawn until
the dispute is finally resolved. If the right of the lawyer or law firm to receive funds from
the account is disputed within a reasonable time after the funds have been withdrawn, the
disputed portion must be restored to the account until the dispute is resolved.

(c) A lawyer shall:

(1) promptly notify a client or third person of the receipt of the client’s or third
person’s funds, securities, or other properties;

(2) identify and label securities and properties of a client or third person promptly
upon receipt and place them in a safe deposit box or other place of safekeeping as soon as
practicable;

(3) maintain complete records of all funds, securities, and other properties of a
client or third person coming into the possession of the lawyer and render appropriate ac-
counts to the client or third person regarding them;

(4) promptly pay or deliver to the client or third person as requested the funds,
securities, or other properties in the possession of the lawyer which the client or third person
is entitled to receive; and
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(5) deposit all fees in advance of the legal services being performed into a trust
account and withdraw the fees as earned, unless the lawyer and the client have entered into
a written agreement pursuant to Rule 1.5(b).

(d) Each trust account referred to in paragraph (a) shall be an account in an eligible
financial institution selected by a lawyer in the exercise of ordinary prudence.

(e) A lawyer who receives client or third person funds shall maintain a pooled trust
account ("IOLTA account") for deposit of funds that are nominal in amount or expected to
be held for a short period of time.

(f) All client or third person funds shall be deposited in the account specified in para-
graph (e) unless they are deposited in a:

(1) separate trust account for the particular third person, client, or client’s matter
on which the earnings, net of any transaction costs, will be paid to the client or third person;
or

(2) pooled trust account with subaccounting which will provide for computation
of earnings accrued on each client’s or third person’s funds and the payment thereof, net of
any transaction costs, to the client.

(g) In determining whether to use the account specified in paragraph (e) or an account
specified in paragraph (f), a lawyer shall take into consideration the following factors:

(1) the amount of earnings which the funds would accrue during the period they
are expected to be deposited;

(2) the cost of establishing and administering the account, including the cost of
the lawyer’s services;

(3) the capability of financial institutions described in paragraph (d) to calculate
and pay earnings to individual clients.

Only funds that could not accrue earnings for the client, net of the costs described in
subparagraph (2) above, may be placed or retained in the account specified in paragraph
(e).

(h) Every lawyer engaged in private practice of law shall maintain or cause to be main-
tained on a current basis, books and records sufficient to demonstrate income derived from,
and expenses related to, the lawyer’s private practice of law, and to establish compliance
with paragraphs (a) through (f). Equivalent books and records demonstrating the same in-
formation in an easily accessible manner and in substantially the same detail are acceptable.
The books and records shall be preserved for at least six years following the end of the tax-
able year to which they relate or, as to books and records relating to funds or property of
clients or third persons, for at least six years after completion of the employment to which
they relate.

(i) Every lawyer subject to paragraph (h) shall certify, in connection with the annual
renewal of the lawyer’s registration and in such form as the Clerk of the Appellate Court
may prescribe, that the lawyer or the lawyer’s law firm maintains books and records as
required by paragraph (h). The Lawyers Professional Responsibility Board shall publish
annually the books and records required by paragraph (h).

(j) Lawyer trust accounts, including IOLTA accounts, shall be maintained only in eli-
gible financial institutions approved by the Office of Lawyers Professional Responsibility.
Every check, draft, electronic transfer, or other withdrawal instrument or authorization shall
be personally signed or, in the case of electronic, telephone, or wire transfer, directed by
one or more lawyers authorized by the law firm.

(k) A financial institution, to be approved as a depository for lawyer trust accounts,
must file with the Office of Lawyers Professional Responsibility an agreement, in a form
provided by the Office, to report to the Office in the event any properly payable instru-
ment is presented against a lawyer trust account containing insufficient funds, irrespective
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of whether the instrument is honored. The Lawyers Professional Responsibility Board shall
establish rules governing approval and termination of approved status for financial institu-
tions, and shall annually publish a list of approved financial institutions. No trust account
shall be maintained in any financial institution that does not agree to make such reports.
Any such agreement shall apply to all branches of the financial institution and shall not be
canceled except upon three days’ notice in writing to the Office.

(l) The overdraft notification agreement shall provide that all reports made by the fi-
nancial institution shall be in the following format:

(1) in the case of a dishonored instrument, the report shall be identical to the
overdraft notice customarily forwarded to the depositor, and should include a copy of the
dishonored instrument, if such a copy is normally provided to depositors;

(2) in the case of an instrument that is presented against insufficient funds but
which instrument is honored, the report shall identify the financial institution, the lawyer
or law firm, the account number, the date of presentation for payment and the date paid, as
well as the amount of overdraft created thereby.

Such reports shall be made simultaneously with, and within the time provided by law for
notice of dishonor, if any. If an instrument presented against insufficient funds is honored,
then the report shall be made within five banking days of the date of presentation for pay-
ment against insufficient funds.

(m) Every lawyer practicing or admitted to practice in this jurisdiction shall, as a con-
dition thereof, be conclusively deemed to have consented to the reporting and production
requirements mandated by this rule.

(n) Nothing herein shall preclude a financial institution from charging a particular
lawyer or law firm for the reasonable cost of producing the report and records required by
this rule.

(o) DEFINITIONS

"Trust account" is an account denominated as such in which a lawyer or law firm holds funds
on behalf of a client or third person(s) and is: (1) an interest-bearing checking account; (2) a
money market account with or tied to check-writing; (3) a sweep account, which is a money
market fund or daily overnight financial institution repurchase agreement invested solely
in or fully collateralized by U.S. Government Securities; or (4) an open-end money market
fund solely invested in or fully collateralized by U.S. Government Securities. An open-end
money market fund must hold itself out as a money market fund as defined by applicable
federal statutes and regulations under the Investment Act of 1940, and, at the time of the in-
vestment, have total assets of at least $250,000,000. "U.S. Government Securities" refers to
U.S. Treasury obligations and obligations issued or guaranteed as to principal and interest
by the United States or any agency or instrumentality thereof. A daily overnight financial
institution repurchase agreement may be established only with an institution that is deemed
to be "well capitalized" or "adequately capitalized" as defined by applicable federal statutes
and regulations.

"IOLTA account" is a pooled trust account in an eligible financial institution that has agreed
to:

(1) remit the earnings accruing on this account, net of any allowable reasonable fees,
monthly to the Lawyer Trust Account Board (LTAB) established by theMinnesota Supreme
Court;

(2) transmit with each remittance a report on a form approved by the LTAB that shall
identify each lawyer or law firm for whom the remittance is sent, the amount of remittance
attributable to each IOLTA account, the rate and type of earnings applied, the amount of
earnings accrued, the amount and type of fees deducted, if any, and the average account
balance for the period in which the report is made; and
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(3) transmit to the depositing lawyer or law firm a report in accordance with normal
procedures for reporting to its depositors.

An approved eligible financial institution must pay no less on IOLTA accounts than
(i) the highest earnings rate generally available from the institution to its non-IOLTA cus-
tomers on each IOLTA account that meets the same minimum balance or other eligibility
qualifications, or (ii) 80 percent of the Federal Funds Target Rate on all its IOLTA accounts.
The rate to be paid shall be fixed on the first day of each month, subject to rate changes dur-
ing the month reflected in normal month-end calculations. Accrued earnings and fees shall
be calculated in accordance with the eligible financial institution’s standard practice, but in-
stitutions may elect to pay a higher earnings rate and may elect to waive any fees on IOLTA
accounts. A financial institution may choose to pay the higher sweep or money market ac-
count rates on a qualifying IOLTA checking account.

"Allowable reasonable fees" for IOLTA accounts are per check charges, per deposit charges,
sweep fees, and similar charges assessed against comparable accounts by the eligible finan-
cial institution. All other fees are the responsibility of, and may be charged to, the lawyer
maintaining the IOLTA account. Fees or charges in excess of the earnings accrued on the
account for any month or quarter shall not be taken from earnings accrued on other IOLTA
accounts or from the principal of the account. Eligible financial institutions may elect to
waive any or all fees on IOLTA accounts.

"Eligible financial institution" for trust accounts is a bank or savings and loan association
authorized by federal or state law to do business in Minnesota, the deposits of which are
insured by an agency of the federal government, or is an open-end investment company
registered with the Securities and Exchange Commission authorized by federal or state law
to do business in Minnesota.

"Properly payable" refers to an instrument which, if presented in the normal course of busi-
ness, is in a form requiring payment under the laws of this jurisdiction.

"Notice of dishonor" refers to the notice which an eligible financial institution is required
to give, under the laws of this jurisdiction, upon presentation of an instrument that the in-
stitution dishonors.

(Amended effective January 1, 1990; amended effective for all lawyer conduct occurring
on or after August 1, 1999; amended effective October 1, 2005; amended effective July 1,
2007.)

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property that is the property
of clients or third persons, including prospective clients, must be kept separate from the
lawyer’s business and personal property and, if monies, in one or more trust accounts.
Separate trust accounts may be warranted when administering estate monies or acting in
similar fiduciary capacities.

[2] While normally it is impermissible to commingle the lawyer’s own funds with client
funds, paragraph (a)(1) provides that it is permissible when necessary to pay bank service
charges on that account. Accurate records must be kept regarding which part of the funds
is the lawyer’s.

[3] Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer
is not required to remit to the client funds that the lawyer reasonably believes represent
fees owed. However, a lawyer may not hold funds to coerce a client into accepting the
lawyer’s contention. The disputed portion of the funds must be kept in a trust account and
the lawyer should suggest means for prompt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be promptly distributed.
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[4] Paragraph (b) also recognizes that third parties may have lawful claims against
specific funds or other property in a lawyer’s custody, such as a client’s creditor who has
a lien on funds recovered in a personal injury action. A lawyer may have a duty under ap-
plicable law to protect such third-party claims against wrongful interference by the client.
In such cases, when the third-party claim is not frivolous under applicable law, the lawyer
must refuse to surrender the property to the client until the claims are resolved. A lawyer
should not unilaterally assume to arbitrate a dispute between the client and the third party,
but, when there are substantial grounds for dispute as to the person entitled to the funds,
the lawyer may file an action to have a court resolve the dispute.

[5] The obligations of a lawyer under this rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as
an escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction and is not governed by this rule.
(Amended effective October 1, 2005.)

Revisor’s Note: See Appendix 1.

Rule 1.16 Declining or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where

representation has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the Rules of Professional Conduct

or other law;
(2) the lawyer’s physical or mental condition materially impairs the lawyer’s abil-

ity to represent the client; or
(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client
if:

(1) withdrawal can be accomplished without material adverse effect on the inter-
ests of the client;

(2) the client persists in a course of action involving the lawyer’s services that the
lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or

with which the lawyer has a fundamental disagreement;
(5) the client fails substantially to fulfill an obligation to the lawyer regarding

the lawyer’s services and has been given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled;

(6) the representationwill result in an unreasonable financial burden on the lawyer
or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a

tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer
shall continue representation notwithstanding good cause for terminating the representa-
tion.

(d) Upon termination of representation, a lawyer shall take steps to the extent reason-
ably practicable to protect a client’s interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to which
the client is entitled, and refunding any advance payment of fees or expenses that has not
been earned or incurred.

(e) Papers and property to which the client is entitled include the following, whether
stored electronically or otherwise:
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(1) in all representations, the papers and property delivered to the lawyer by or on
behalf of the client and the papers and property for which the client has paid the lawyer’s
fees and reimbursed the lawyer’s costs;

(2) in pending claims or litigation representations:
(i) all pleadings, motions, discovery, memoranda, correspondence and other

litigation materials which have been drafted and served or filed, regardless of whether the
client has paid the lawyer for drafting and serving the document(s), but shall not include
pleadings, discovery, motion papers, memoranda and correspondence which have been
drafted, but not served or filed if the client has not paid the lawyer’s fee for drafting or
creating the documents; and

(ii) all items for which the lawyer has agreed to advance costs and expenses
regardless of whether the client has reimbursed the lawyer for the costs and expenses in-
cluding depositions, expert opinions and statements, business records, witness statements,
and other materials that may have evidentiary value;

(3) in nonlitigation or transactional representations, client files, papers, and prop-
erty shall not include drafted but unexecuted estate plans, title opinions, articles of incor-
poration, contracts, partnership agreements, or any other unexecuted document which does
not otherwise have legal effect, where the client has not paid the lawyer’s fee for drafting
the document(s).

(f) A lawyer may charge a client for the reasonable costs of duplicating or retrieving
the client’s papers and property after termination of the representation only if the client has,
prior to termination of the lawyer’s services, agreed in writing to such a charge.

(g) A lawyer shall not condition the return of client papers and property on payment
of the lawyer’s fee or the cost of copying the files or papers.
(Amended effective October 1, 2005.)

Comment
[1] A lawyer should not accept representation in a matter unless it can be performed

competently, promptly, without improper conflict of interest and to completion. Ordinarily,
a representation in a matter is completed when the agreed-upon assistance has been con-
cluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

Mandatory Withdrawal.
[2] A lawyer ordinarily must decline or withdraw from representation if the client de-

mands that the lawyer engage in conduct that is illegal or violates the Rules of Professional
Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the
client suggests such a course of conduct; a client may make such a suggestion in the hope
that a lawyer will not be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily re-
quires approval of the appointing authority. See also Rule 6.2. Similarly, court approval or
notice to the court is often required by applicable law before a lawyer withdraws from pend-
ing litigation. Difficulty may be encountered if withdrawal is based on the client’s demand
that the lawyer engage in unprofessional conduct. The court may request an explanation
for the withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations re-
quire termination of the representation ordinarily should be accepted as sufficient. Lawyers
should be mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.

Discharge.
[4] A client has a right to discharge a lawyer at any time, with or without cause,

subject to liability for payment for the lawyer’s services. Where future dispute about the
withdrawal may be anticipated, it may be advisable to prepare a written statement reciting
the circumstances.
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[5] Whether a client can discharge appointed counsel may depend on applicable law.
A client seeking to do so should be given a full explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of suc-
cessor counsel is unjustified, thus requiring self-representation by the client.

[6] If the client has severely diminished capacity, the client may lack the legal capac-
ity to discharge the lawyer and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider the con-
sequences and may take reasonably necessary protective action as provided in Rule 1.14.

Optional Withdrawal.

[7] A lawyer may withdraw from representation in some circumstances. The lawyer
has the option to withdraw if it can be accomplished without material adverse effect on
the client’s interests. Withdrawal is also justified if the client persists in a course of action
that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required
to be associated with such conduct even if the lawyer does not further it. Withdrawal is
also permitted if the lawyer’s services were misused in the past even if that would materi-
ally prejudice the client. The lawyer may also withdraw where the client insists on taking
action that the lawyer considers repugnant or with which the lawyer has a fundamental
disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement
relating to the representation, such as an agreement concerning fees or court costs or an
agreement limiting the objectives of the representation.

(Amended effective October 1, 2005.)

Rule 1.17 Sale of Law Practice

(a) A lawyer shall not sell or buy a law practice unless:

(1) the seller sells the practice as an entirety, as defined in paragraph (c) of this
rule, to a lawyer or firm of lawyers licensed to practice law in Minnesota; and

(2) the seller sends a written notification that complies with paragraph (d) of this
rule to all clients whose files are currently active and all clients whose inactive files will be
taken over by the buying lawyer or firm of lawyers.

(b) The buying lawyer or firm of lawyers shall not increase the fees charged to clients
by reason of the sale for a period of at least one year from the date of the sale. The buying
lawyer or firm of lawyers shall honor all existing fee agreements for at least one year from
the date of the sale and shall continue to completion, on the same terms agreed to by the
selling lawyer and the client, any matters that the selling lawyer has agreed to do on a pro
bono publico basis or for a reduced fee.

(c) For purposes of this rule, a practice is sold as an entirety if the buying lawyer or firm
of lawyers assumes responsibility for at least all of the currently active files except those
that deal with matters that the buying lawyer or firm of lawyers would not be competent
to handle, those that the buying lawyer or firm of lawyers would be barred from handling
because of a conflict of interest, or those from which the selling lawyer is denied permission
to withdraw by a tribunal in a matter subject to Rule 1.16(c).

(d) The written notification that the selling lawyer must send pursuant to paragraph
(a)(2) of this rule must include at a minimum:

(1) a statement that the law practice of the selling lawyer has been sold to the
buying lawyer or law firm;

(2) a summary of the buying lawyer’s or law firm’s professional background, in-
cluding education and experience and the length of time that the buying lawyer or members
of the buying law firm have been in practice;
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(3) a statement that the client has the right to continue to retain the buying lawyer
under the same fee arrangement as the client had with the selling lawyer or to have the
client’s complete file sent to the client or to another lawyer of the client’s choice.

(e) If the written notification described in paragraph (d) has actually reached the client
through personal service or by certifiedmail, the notificationmay include a provision stating
that if the client does not respond to the buying lawyer by ninety days from the date that the
client receives the notification, the client’s silence shall be deemed to be the client’s waiver
of confidentiality and the client’s consent to the buying lawyer representing the client in
the matter that was the subject of the selling lawyer’s representation. The client’s failure to
respond within that time shall be such a waiver and consent.

(f) The transaction may include a promise by the selling lawyer that the selling lawyer
will not engage in the practice of law for a reasonable period of time within a reasonable
geographic area and will not advertise for or solicit clients within that area for that time.

(g) The selling lawyer shall retain responsibility for the proper management and dis-
position of all inactive files that are not transferred as part of the sale of the law practice.

(h) For purposes of this Rule, the term "lawyer" means an individual lawyer or a law
firm that buys or sells a law practice.

(Added effective January 1, 1996; amended effective October 1, 2005.)

Comment

[1] A representative of a deceased, disabled or disappeared lawyer may sell the
lawyer’s law practice under the same restrictions as imposed by this rule. See Rule
5.4(a)(4).

[2] Rule 1.6 on Confidentiality of Information limits the amount and type of informa-
tion that the selling lawyer may give to the potential buying lawyer during negotiations.
Before the prospective buyer could see the client’s files, the selling lawyer would be re-
quired to obtain from the affected client a waiver of confidentiality.

[3] The selling lawyer should consider extending malpractice insurance for some rea-
sonable period of time following the sale to insure against losses arising from errors that
might come to light after the sale.

(Added effective January 1, 1996; amended effective October 1, 2005.)

Rule 1.18 Duties to Prospective Client

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions
with a prospective client shall not use or reveal information learned in the consultation,
except as Rule 1.9 would permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests mate-
rially adverse to those of a prospective client in the same or a substantially related matter
if the lawyer received information from the prospective client that could be significantly
harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is
disqualified from representation under this paragraph, no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in such a matter,
except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph
(c), representation is permissible if:

(1) both the affected client and the prospective client have given informed con-
sent, confirmed in writing; or
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(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to determine
whether to represent the prospective client, and

(i) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

(ii) written notice is promptly given to the prospective client.

(Added effective October 1, 2005.)

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place docu-
ments or other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s
discussions with a prospective client usually are limited in time and depth and leave both
the prospective client and the lawyer free (and sometimes required) to proceed no further.
Hence, prospective clients should receive some but not all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer are entitled to protection
under this rule. A person who communicates information unilaterally to a lawyer, without
any reasonable expectation that the lawyer is willing to discuss the possibility of forming
a client-lawyer relationship, is not a "prospective client" within the meaning of paragraph
(a).

[3] It is often necessary for a prospective client to reveal information to the lawyer
during an initial consultation prior to the decision about formation of a client-lawyer re-
lationship. The lawyer often must learn such information to determine whether there is a
conflict of interest with an existing client and whether the matter is one that the lawyer is
willing to undertake. Paragraph (b) prohibits the lawyer from using or revealing that infor-
mation, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed
with the representation. The duty exists regardless of how brief the initial conference may
be.

[4] In order to avoid acquiring disqualifying information from a prospective client,
a lawyer considering whether or not to undertake a new matter should limit the initial in-
terview to only such information as reasonably appears necessary for that purpose. Where
the information indicates that a conflict of interest or other reason for nonrepresentation
exists, the lawyer should so inform the prospective client or decline the representation. If
the prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7,
then consent from all affected present or former clients must be obtained before accepting
the representation.

[5] A lawyer may condition conversations with a prospective client on the person’s
informed consent that no information disclosed during the consultation will prohibit the
lawyer from representing a different client in the matter. See Rule 1.0(f) for the definition of
informed consent. If the agreement expressly so provides, the prospective client may also
consent to the lawyer’s subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not pro-
hibited from representing a client with interests adverse to those of the prospective client in
the same or a substantially related matter unless the lawyer has received from the prospec-
tive client information that could be significantly harmful if used against the prospective
client in the matter.

[7] Under paragraph (c), the prohibition in this rule is imputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d), imputation may be avoided if the lawyer
obtains the informed consent, confirmed in writing, of both the prospective and affected
clients. In the alternative, imputation may be avoided if all disqualified lawyers are timely
screened and written notice is promptly given to the prospective client. See Rule 1.0(l)
(requirements for screening procedures). Paragraph (d)(1) does not prohibit the screened
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lawyer from receiving a salary or partnership share established by prior independent agree-
ment, but that lawyer may not receive compensation directly related to the matter in which
the lawyer is disqualified.

[8] Notice, including a description of the screened lawyer’s prior representation and
of the screening procedures employed, generally should be given as soon as practicable
after the need for screening becomes apparent. When disclosure is likely to significantly
injure the client, a reasonable delay may be justified.

[9] For the duty of competence of a lawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a prospective client
entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
(Added effective October 1, 2005.)

COUNSELOR
Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent professional judgment
and render candid advice. In rendering advice, a lawyer may refer not only to the law but
to other considerations such as moral, economic, social, and political factors, that may be
relevant to the client’s situation.
(Amended effective October 1, 2005.)

Comment
Scope of Advice.
[1] A client is entitled to straightforward advice expressing the lawyer’s honest as-

sessment. Legal advice often involves unpleasant facts and alternatives that a client may
be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s
morale and may put advice in as acceptable a form as honesty permits. However, a lawyer
should not be deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant.
Purely technical legal advice, therefore, can sometimes be inadequate. It is proper for a
lawyer to refer to relevant moral and ethical considerations in giving advice. Although a
lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most
legal questions and may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice.
When such a request is made by a client experienced in legal matters, the lawyer may accept
it at face value. When such a request is made by a client inexperienced in legal matters,
however, the lawyer’s responsibility as advisor may include indicating that more may be
involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of an-
other profession. Family matters can involve problems within the professional competence
of psychiatry, clinical psychology or social work; business matters can involve problems
within the competence of the accounting profession or of financial specialists. Where con-
sultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer’s
advice at its best often consists of recommending a course of action in the face of conflicting
recommendations of experts.

Offering Advice.
[5] In general, a lawyer is not expected to give advice until asked by the client. How-

ever, when a lawyer knows that a client proposes a course of action that is likely to result in
substantial adverse legal consequences to the client, the lawyer’s duty to the client under
Rule 1.4 may require that the lawyer offer advice if the client’s course of action is related to
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the representation. Similarly, when a matter is likely to involve litigation, it may be neces-
sary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute
reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate investiga-
tion of a client’s affairs or to give advice that the client has indicated is unwanted, but a
lawyer may initiate advice to a client when doing so appears to be in the client’s interest.
(Amended effective October 1, 2005.)
Rule 2.2 Intermediary
(Deleted effective October 1, 2005.)

Comment
(Comment to Rule 2.2 deleted effective October 1, 2005.)
Rule 2.3 Evaluation for Use by Third Persons

(a) A lawyer may provide an evaluation of a matter affecting a client for the use of
someone other than the client if the lawyer reasonably believes that making the evaluation
is compatible with other aspects of the lawyer’s relationship with the client.

(b) When the lawyer knows or reasonably should know that the evaluation is likely
to affect the client’s interests materially and adversely, the lawyer shall not provide the
evaluation unless the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is otherwise protected by Rule 1.6.
(Amended effective October 1, 2005.)

Comment
Definition.
[1] An evaluation may be performed at the client’s direction or when impliedly autho-

rized in order to carry out the representation. See Rule 1.2. Such an evaluation may be for
the primary purpose of establishing information for the benefit of third parties; for exam-
ple, an opinion concerning the title of property rendered at the behest of a vendor for the
information of a prospective purchaser, or at the behest of a borrower for the information
of a prospective lender. In some situations, the evaluation may be required by a govern-
ment agency; for example, an opinion concerning the legality of the securities registered
for sale under the securities laws. In other instances, the evaluation may be required by a
third person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of a person with
whom the lawyer does not have a client-lawyer relationship. For example, a lawyer re-
tained by a purchaser to analyze a vendor’s title to property does not have a client-lawyer
relationship with a vendor. So also, an investigation into a person’s affairs by a govern-
ment lawyer, or by special counsel employed by the government, is not an evaluation as
that term is used in this rule. The question is whether the lawyer is retained by the person
whose affairs are being examined. When the lawyer is retained by that person, the general
rules concerning loyalty to client and preservation of confidences apply, which is not the
case if the lawyer is retained by someone else. For this reason, it is essential to identify the
person by whom the lawyer is retained. This should be made clear not only to the person
under examination, but also to others to whom the results are to be made available.

Duties Owed to Third Person and Client.
[3] When the evaluation is intended for the information or use of a third person, a le-

gal duty to that person may or may not arise. That legal question is beyond the scope of this
rule. However, since such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a
matter of professional judgment that making the evaluation is compatible with other func-
tions undertaken on behalf of the client. For example, if the lawyer is acting as advocate in
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defending the client against charges of fraud, it would normally be incompatible with that
responsibility for the lawyer to perform an evaluation for others concerning the same or a
related transaction. Assuming no such impediment is apparent, however, the lawyer should
advise the client of the implications of the evaluation, particularly the lawyer’s responsi-
bilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information.
[4] The quality of an evaluation depends on the freedom and extent of the investigation

upon which it is based. Ordinarily a lawyer should have whatever latitude of investigation
seems necessary as a matter of professional judgment. Under some circumstances, however,
the terms of the evaluation may be limited. For example, certain issues or sources may be
categorically excluded, or the scope of search may be limited by time constraints or the
noncooperation of persons having relevant information. Any such limitations that are ma-
terial to the evaluation should be described in the report. If after a lawyer has commenced
an evaluation, the client refuses to comply with the terms upon which it was understood the
evaluation was to have been made, the lawyer’s obligations are determined by law, having
reference to the terms of the client’s agreement and the surrounding circumstances. In no
circumstance is the lawyer permitted to knowingly make a false statement of material fact
or law in providing an evaluation under this rule. See Rule 4.1.

Obtaining Client’s Informed Consent.
[5] Information relating to an evaluation is protected by Rule 1.6. In many situations,

providing an evaluation to a third party poses no significant risk to the client; thus, the
lawyer may be impliedly authorized to disclose information to carry out the representation.
See Rule 1.6(b)(3). Where, however, it is reasonably likely that providing the evaluation
will affect the client’s interests materially and adversely, the lawyer must first obtain the
client’s consent after the client has been adequately informed concerning the important
possible effects on the client’s interests. See Rules 1.6(a) and 1.0(f).

Financial Auditors’ Requests for Information.
[6] When a question concerning the legal situation of a client arises at the instance

of the client’s financial auditor and the question is referred to the lawyer, the lawyer’s re-
sponse may be made in accordance with procedures recognized in the legal profession.
Such a procedure is set forth in the American Bar Association Statement of Policy Regard-
ing Lawyers’ Responses to Auditors’ Requests for Information, adopted in 1975.
(Amended effective October 1, 2005.)
Rule 2.4 Lawyer Serving as Third-Party Neutral

(a) A lawyer serves as a third-party neutral when the lawyer assists two or more per-
sons who are not clients of the lawyer to reach a resolution of a dispute or other matter that
has arisen between them. Service as a third-party neutral may include service as an arbi-
trator, a mediator or in such other capacity as will enable the lawyer to assist the parties to
resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows or reasonably should know
that a party does not understand the lawyer’s role in the matter, the lawyer shall explain the
difference between the lawyer’s role as a third-party neutral and a lawyer’s role as one who
represents a client.
(Added effective October 1, 2005.)

Comment
[1] Alternative dispute resolution has become a substantial part of the civil justice sys-

tem. Aside from representing clients in dispute-resolution processes, lawyers often serve as
third-party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, con-
ciliator or evaluator, who assists the parties, represented or unrepresented, in the resolution
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of a dispute or in the arrangement of a transaction. Whether a third-party neutral serves
primarily as a facilitator, evaluator or decisionmaker depends on the particular process
that is either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers, although, in some court-
connected contexts, only lawyers are allowed to serve in this role or to handle certain types
of cases. In performing this role, the lawyer may be subject to court rules or other law that
apply either to third-party neutrals generally or to lawyers serving as third-party neutrals.
Lawyer-neutrals may also be subject to various codes of ethics, such as the Code of Ethics
for Arbitration in Commercial Disputes prepared by a joint committee of the American Bar
Association and the American Arbitration Association or the Model Standards of Conduct
for Mediators jointly prepared by the American Bar Association, the American Arbitration
Association and the Society of Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role
may experience unique problems as a result of differences between the role of a third-party
neutral and a lawyer’s service as a client representative. The potential for confusion is sig-
nificant when the parties are unrepresented in the process. Thus, paragraph (b) requires a
lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For
some parties, particularly parties who frequently use dispute-resolution processes, this in-
formation will be sufficient. For others, particularly those who are using the process for the
first time, more information will be required. Where appropriate, the lawyer should inform
unrepresented parties of the important differences between the lawyer’s role as third-party
neutral and a lawyer’s role as a client representative, including the inapplicability of the at-
torney-client evidentiary privilege. The extent of disclosure required under this paragraph
will depend on the particular parties involved and the subject matter of the proceeding, as
well as the particular features of the dispute-resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve
as a lawyer representing a client in the same matter. The conflicts of interest that arise for
both the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution processes are gov-
erned by the Rules of Professional Conduct. When the dispute-resolution process takes
place before a tribunal, as in binding arbitration (see Rule 1.0(n)), the lawyer’s duty of
candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the
third-party neutral and other parties is governed by Rule 4.1.

(Added effective October 1, 2005.)

ADVOCATE

Rule 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification, or reversal of existing law. A lawyer
for a defendant in a criminal proceeding, or a respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require that every element
of the case be established.

(Amended effective October 1, 2005.)

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s
cause, but also a duty not to abuse legal procedure. The law, both procedural and substan-
tive, establishes the limits within which an advocate may proceed. However, the law is not
always clear and never is static. Accordingly, in determining the proper scope of advocacy,
account must be taken of the law’s ambiguities and potential for change.



PROFESSIONAL RULES 1464

[2] The filing of an action or defense or similar action taken for a client is not frivolous
merely because the facts have not first been fully substantiated or because the lawyer ex-
pects to develop vital evidence only by discovery. What is required of lawyers, however, is
that they inform themselves about the facts of their clients’ cases and the applicable law
and determine that they can make good faith arguments in support of their clients’ posi-
tions. Such action is not frivolous even though the lawyer believes that the client’s position
ultimately will not prevail. The action is frivolous, however, if the lawyer is unable either
to make a good faith argument on the merits of the action taken or to support the action
taken by a good faith argument for an extension, modification or reversal of existing law.

[3] The lawyer’s obligations under this rule are subordinate to federal or state con-
stitutional law that entitles a defendant in a criminal matter to the assistance of counsel in
presenting a claim or contention that otherwise would be prohibited by this rule.

(Amended effective October 1, 2005.)

Rule 3.2 Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation consistent with the inter-
ests of the client.

Comment

Dilatory practices bring the administration of justice into disrepute. Although there
will be occasions when a lawyer may properly seek a postponement for personal reasons, it
is not proper for a lawyer to routinely fail to expedite litigation solely for the convenience
of the advocates. Nor will a failure to expedite be reasonable if done for the purpose of
frustrating an opposing party’s attempt to obtain rightful redress or repose. It is not a justi-
fication that similar conduct is often tolerated by the bench and bar. The question is whether
a competent lawyer acting in good faith would regard the course of action as having some
substantial purpose other than delay. Realizing financial or other benefit from otherwise
improper delay in litigation is not a legitimate interest of the client.

(Amended effective October 1, 2005.)

Rule 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal, or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer has offered material evidence and the lawyer comes
to know of its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that
a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the pro-
ceeding and apply even if compliance requires disclosure of information otherwise pro-
tected by Rule 1.6.
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(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision, whether or
not the facts are adverse.

(Amended effective October 1, 2005.)

Comment

[1] This rule governs the conduct of a lawyer who is representing a client in the pro-
ceedings of a tribunal. See Rule 1.0(n) for the definition of "tribunal." It also applies when
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tri-
bunal’s adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3)
requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a
client who is testifying in a deposition has offered evidence that is false.

[2] This rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confidences of the client, how-
ever, is qualified by the advocate’s duty of candor to the tribunal. Consequently, although
a lawyer in an adversary proceeding is not required to present an impartial exposition of
the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the
tribunal to be misled by false statements of law or fact or evidence that the lawyer knows
to be false.

Representations by a Lawyer.

[3] An advocate is responsible for pleadings and other documents prepared for liti-
gation, but is usually not required to have personal knowledge of matters asserted therein,
for litigation documents ordinarily present assertions by the client, or by someone on the
client’s behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be on the lawyer’s own knowledge, as in an affidavit by the lawyer or in a
statement in open court, may properly be made only when the lawyer knows the assertion
is true or believes it to be true on the basis of a reasonably diligent inquiry. There are
circumstances where failure to make a disclosure is the equivalent of an affirmative mis-
representation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit
or assist the client in committing a fraud applies in litigation. Regarding compliance with
Rule 1.2(d), see the comment to that rule. See also Comment to Rule 8.4(b).

Legal Argument.

[4] Legal argument based on a knowingly false representation of law constitutes dis-
honesty toward the tribunal. A lawyer is not required to make a disinterested exposition
of the law, but must recognize the existence of pertinent legal authorities. Furthermore, as
stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in
the controlling jurisdiction that has not been disclosed by the opposing party. The underly-
ing concept is that legal argument is a discussion seeking to determine the legal premises
properly applicable to the case.

Offering Evidence.

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer
knows to be false regardless of the client’s wishes. This duty is premised on the lawyer’s
obligation as an officer of the court to prevent the trier of fact from being misled by false
evidence. A lawyer does not violate this rule if the lawyer offers the evidence for the purpose
of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce false evidence, the lawyer should seek to persuade the client that the evidence
should not be offered. If the persuasion is ineffective and the lawyer continues to represent
the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness’s



PROFESSIONAL RULES 1466

testimony will be false, the lawyer may call the witness to testify but may not elicit or oth-
erwise permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense
counsel in criminal cases. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows
that the evidence is false. A lawyer’s reasonable belief that evidence is false does not pre-
clude its representation to the trier of fact. A lawyer’s knowledge that evidence is false,
however, can be inferred from the circumstances. See Rule 1.0(g). Thus, although a lawyer
should resolve doubts about the veracity of testimony or other evidence in favor of the client,
the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof
that the lawyer reasonably believes is false. Offering such proof may reflect adversely on
the lawyer’s ability to discriminate in the quality of evidence and thus impair the lawyer’s
effectiveness as an advocate. Because of the special protections historically provided crim-
inal defendants, however, this rule does not permit a lawyer to refuse to offer the testimony
of such a client where the lawyer reasonably believes but does not know that the testimony
will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor
the client’s decision to testify. See also Comment [7].

Remedial Measures.

[10] Having offered material evidence in the belief that it was true, a lawyer may sub-
sequently come to know that the evidence is false. Or, a lawyer may be surprised when the
lawyer’s client, or another witness called by the lawyer, offers testimony the lawyer knows
to be false, either during the lawyer’s direct examination or in response to cross-exami-
nation by the opposing lawyer. In such situations or if the lawyer knows of the falsity of
testimony elicited from the client during a deposition, the lawyer must take reasonable re-
medial measures. In such situations, the advocate’s proper course is to remonstrate with the
client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and seek
the client’s cooperation with respect to the withdrawal or correction of the false statements
or evidence. If that fails, the advocate must take further remedial action. If withdrawal from
the representation is not permitted or will not undo the effect of the false evidence, the ad-
vocate must make such disclosure to the tribunal as is reasonably necessary to remedy the
situation, even if doing so requires the lawyer to reveal information that otherwise would be
protected by Rule 1.6. It is for the tribunal then to determine what should be done - making
a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave consequences to
the client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process which the adversary system is designed
to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer
will act upon the duty to disclose the existence of false evidence, the client can simply reject
the lawyer’s advice to reveal the false evidence and insist that the lawyer keep silent. Thus
the client could in effect coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process.

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraud-
ulent conduct that undermines the integrity of the adjudicative process, such as bribing,
intimidating or otherwise unlawfully communicating with a witness, juror, court official
or other participant in the proceeding, unlawfully destroying or concealing documents or
other evidence or failing to disclose information to the tribunal when required by law to do
so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including
disclosure if necessary, whenever the lawyer knows that a person, including the lawyer’s
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client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding.
Duration of Obligation.

[13] A practical time limit on the obligation to rectify false evidence or false statements
of law and fact has to be established. The conclusion of the proceeding is a reasonably
definite point for the termination of the obligation. A proceeding has concluded within the
meaning of this rule when a final judgment in the proceeding has been affirmed on appeal
or the time for review has passed.

Ex Parte Proceedings.
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of

the matters that a tribunal should consider in reaching a decision; the conflicting position
is expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no balance of presenta-
tion by opposing advocates. The object of an ex parte proceeding is nevertheless to yield
a substantially just result. The judge has an affirmative responsibility to accord the absent
party just consideration. The lawyer for the represented party has the correlative duty to
make disclosures of material facts known to the lawyer and that the lawyer reasonably be-
lieves are necessary to an informed decision.

Withdrawal.
[15] Normally, a lawyer’s compliance with the duty of candor imposed by this rule

does not require that the lawyer withdraw from the representation of a client whose inter-
ests will be or have been adversely affected by the lawyer’s disclosure. The lawyer may,
however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the
lawyer’s compliance with this rule’s duty of candor results in such an extreme deterioration
of the client-lawyer relationship that the lawyer can no longer competently represent the
client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to
seek a tribunal’s permission to withdraw. In connection with a request for permission to
withdraw that is premised on a client’s misconduct, a lawyer may reveal information relat-
ing to the representation only to the extent reasonably necessary to comply with this rule
or as otherwise permitted by Rule 1.6.
(Amended effective October 1, 2005.)
Rule 3.4 Fairness to Opposing Party and Counsel

A lawyer shall not:
(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, de-

stroy, or conceal a document or other material having potential evidentiary value. A lawyer
shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an in-
ducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an
open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make a
reasonably diligent effort to comply with a legally proper discovery request by an opposing
party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence, assert personal knowledge
of facts in issue except when testifying as a witness, or state a personal opinion as to the
justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt
or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:



PROFESSIONAL RULES 1468

(1) the person is a relative or an employee or other agent of a client; and
(2) the lawyer reasonably believes that the person’s interests will not be ad-

versely affected by refraining from giving such information.
(Amended effective October 1, 2005.)

Comment
[1] The procedure of the adversary system contemplates that the evidence in a case is

to be marshalled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence, improp-
erly influencing witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim
or defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if relevant material is altered, concealed
or destroyed.

[3] With regard to paragraph (b), it is not improper to pay a witness’ expenses or to
compensate an expert witness on terms permitted by law.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from
giving information to another party, for the employees may identify their interests with those
of the client. See also Rule 4.2.
(Amended effective October 1, 2005.)
Rule 3.5 Impartiality and Decorum of the Tribunal

(a) Before the trial of a case, a lawyer connected therewith shall not, except in the
course of official proceedings, communicate with or cause another to communicate with
anyone the lawyer knows to be a member of the venire from which the jury will be selected
for the trial of the case.

(b) During the trial of the case:
(1) a lawyer connected therewith shall not, except in the course of official pro-

ceedings, communicate with or cause another to communicate with any member of the jury.
(2) a lawyer who is not connected therewith shall not, except in the course of

official proceedings, communicate with or cause another to communicate with a juror con-
cerning the case.

(c) After discharge of the jury from further consideration of a case with which the
lawyer was connected, the lawyer shall not ask questions of or make comments to a member
of that jury that are calculated merely to harass or embarrass the juror or to influence the
juror’s actions in future jury service.

(d) A lawyer shall not conduct or cause another, by financial support or otherwise, to
conduct a vexatious or harassing investigation of a juror or prospective juror.

(e) All restrictions imposed by this rule apply also to communications with or investi-
gations of members of a family of a juror or prospective juror.

(f) A lawyer shall reveal promptly to the court improper conduct by, or by another
toward, a juror or prospective juror or a member of the family thereof, of which the lawyer
has knowledge.

(g) In an adversary proceeding a lawyer shall not communicate or cause another to
communicate as to the merits of the case with the judge or an official before whom a pro-
ceeding is pending except:

(1) in the course of official proceedings;
(2) in writing, if the lawyer promptly delivers a copy of the writing to opposing

counsel or to the adverse party if the party is not represented by a lawyer;
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(3) orally upon adequate notice to opposing counsel or to the adverse party if the
adverse party is not represented by a lawyer; or

(4) as otherwise authorized by law.
(h) A lawyer shall not engage in conduct intended to disrupt a tribunal.

(Amended effective October 1, 2005.)
Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law.
Others are specified in the ABA Model Code of Judicial Conduct, with which an advocate
should be familiar. A lawyer is required to avoid contributing to a violation of such provi-
sions.

[2] The advocate’s function is to present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct is a corollary
of the advocate’s right to speak on behalf of litigants. A lawyer may stand firm against
abuse by a judge but should avoid reciprocation; the judge’s default is no justification for
similar dereliction by an advocate. An advocate can prevent the cause, protect the record for
subsequent review and preserve professional integrity by patient firmness no less effectively
than by belligerence or theatrics.
(Amended effective October 1, 2005.)
Rule 3.6 Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of
a criminal matter shall not make an extrajudicial statement about the matter that the lawyer
knows or reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing a jury trial in a pending
criminal matter.

(b) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable
lawyer would believe is required to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by the lawyer or the lawyer’s client. A statement made
pursuant to this paragraph shall be limited to such information as is necessary to mitigate
the recent adverse publicity.

(c) No lawyer associated in a firm or government agency with a lawyer subject to
paragraph (a) shall make a statement prohibited by paragraph (a).
(Amended effective October 1, 2005.)

Comment
[1] It is difficult to strike a balance between protecting the right to a fair trial and safe-

guarding the right of free expression. Preserving the right to a fair trial necessarily entails
some curtailment of the information that may be disseminated about a party prior to trial,
particularly where trial by jury is involved. If there were no such limits, the result would be
the practical nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social interests served by
the free dissemination of information about events having legal consequences and about
legal proceedings themselves. The public has a right to know about threats to its safety and
measures aimed at assuring its security. It also has a legitimate interest in the conduct of
judicial proceedings, particularly in matters of general public concern. Furthermore, the
subject matter of legal proceedings is often of direct significance in debate and deliberation
over questions of public policy.

[2] The rule sets forth a basic general prohibition against a lawyer’s making state-
ments that the lawyer knows or should know will have a substantial likelihood of materi-
ally prejudicing a pending criminal jury trial. Recognizing that the public value of informed
commentary is great and the likelihood of prejudice to a proceeding by the commentary of
a lawyer who is not involved in the proceeding is small, the rule applies only to lawyers
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who are or who have been involved in the investigation or litigation of a case, and their
associates.

[3] Extrajudicial statements that might otherwise raise a question under this rule may
be permissible when they are made in response to statements made publicly by another
party, another party’s lawyer, or third persons, where a reasonable lawyer would believe a
public response is required in order to avoid prejudice to the lawyer’s client. When preju-
dicial statements have been publicly made by others, responsive statements may have the
salutary effect of lessening any resulting adverse impact on the adjudicative proceeding.
Such responsive statements should be limited to contain only such information as is neces-
sary to mitigate undue prejudice created by the statements made by others.

[4] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial
statements about criminal proceedings.
(Amended effective October 1, 2005.)
Rule 3.7 Lawyer as Witness

(a) A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be
a necessary witness unless:

(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the

case; or
(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as an advocate in a trial in which another lawyer in the lawyer’s
firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule
1.9.
(Amended effective October 1, 2005.)

Comment
[1] Combining the roles of advocate and witness can prejudice the tribunal and the

opposing party and can also involve a conflict of interest between the lawyer and client.
Advocate-Witness Rule.
[2] The tribunal has proper objection when the trier of fact may be confused or misled

by a lawyer serving as both advocate and witness. The opposing party has proper objection
where the combination of roles may prejudice that party’s rights in the litigation. A witness
is required to testify on the basis of personal knowledge, while an advocate is expected to
explain and comment on evidence given by others. It may not be clear whether a statement
by an advocate-witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serv-
ing as advocate and necessary witness except in those circumstances specified in para-
graphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be un-
contested, the ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recog-
nizes that where the testimony concerns the extent and value of legal services rendered in
the action in which the testimony is offered, permitting the lawyers to testify avoids the need
for a second trial with new counsel to resolve that issue. Moreover, in such a situation the
judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the
adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is
required between the interests of the client and those of the tribunal and the opposing party.
Whether the tribunal is likely to be misled or the opposing party is likely to suffer preju-
dice depends on the nature of the case, the importance and probable tenor of the lawyer’s
testimony, and the probability that the lawyer’s testimony will conflict with that of other
witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should
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be disqualified, due regard must be given to the effect of disqualification on the lawyer’s
client. It is relevant that one or both parties could reasonably foresee that the lawyer would
probably be a witness. The conflict of interest principles stated in Rules 1.7, 1.9 and 1.10
have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate
in a trial in which another lawyer in the lawyer’s firm will testify as a necessary witness,
paragraph (b) permits the lawyer to do so except in situations involving a conflict of interest.

Conflict of Interest.

[6] In determining if it is permissible to act as advocate in a trial in which the lawyer
will be a necessary witness, the lawyer must also consider that the dual role may give rise
to a conflict of interest that will require compliance with Rule 1.7 or 1.9. For example, if
there is likely to be substantial conflict between the testimony of the client and that of the
lawyer, the representation involves a conflict of interest that requires compliance with Rule
1.7. This would be true even though the lawyer might not be prohibited by paragraph (a)
from simultaneously serving as advocate and witness because the lawyer’s disqualification
would work a substantial hardship on the client. Similarly, a lawyer who might be permit-
ted to simultaneously serve as an advocate and a witness by paragraph (a)(3) might be
precluded from doing so by Rule 1.9. The problem can arise whether the lawyer is called
as a witness on behalf of the client or is called by the opposing party. Determining whether
or not such a conflict exists is primarily the responsibility of the lawyer involved. If there
is a conflict of interest, the lawyer must secure the client’s informed consent, confirmed in
writing. In some cases, the lawyer will be precluded from seeking the client’s consent. See
Rule 1.7. See Rule 1.0(b) for the definition of "confirmed in writing" and Rule 1.0(f) for the
definition of "informed consent."

[7] Paragraph (b) provides that a lawyer is not disqualified from serving as an advo-
cate because a lawyer with whom the lawyer is associated in a firm is precluded from doing
so by paragraph (a). If, however, the testifying lawyer would also be disqualified by Rule
1.7 or Rule 1.9 from representing the client in the matter, other lawyers in the firm will be
precluded from representing the client by Rule 1.10 unless the client gives informed consent
under the conditions stated in Rule 1.7.

(Amended July 16, 1987; amended effective October 1, 2005.)

Rule 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right
to, and the procedure for obtaining counsel and has been given reasonable opportunity to
obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial
rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to
the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and,
in connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evi-
dence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable
privilege;
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(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution;

(f) exercise reasonable care to prevent employees or other persons assisting or associ-
ated with the prosecutor in a criminal case and over whom the prosecutor has direct control
from making an extrajudicial statement that the prosecutor would be prohibited from mak-
ing under Rule 3.6.
(Amended effective October 1, 2005.)

Comment
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an

advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.
Precisely how far the prosecutor is required to go in this direction is a matter of debate
and varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards
of Criminal Justice Relating to the Prosecution Function, which in turn are the product of
prolonged and careful deliberation by lawyers experienced in both criminal prosecution
and defense. Applicable law may require other measures by the prosecutor and knowing
disregard of those obligations or a systematic abuse of prosecutorial discretion could con-
stitute a violation of Rule 8.4.

[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby
lose a valuable opportunity to challenge probable cause. Accordingly, prosecutors should
not seek to obtain waivers of preliminary hearings or other important pretrial rights from
unrepresented accused persons. Paragraph (c) does not apply, however, to an accused ap-
pearing pro se with the approval of the tribunal. Nor does it forbid the lawful questioning
of an uncharged suspect who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appro-
priate protective order from the tribunal if disclosure of information to the defense could
result in substantial harm to an individual or to the public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury
and other criminal proceedings to those situations in which there is a genuine need to in-
trude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that
have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of
a criminal prosecution, a prosecutor’s extrajudicial statement can create the additional
problem of increasing public condemnation of the accused. Although the announcement
of an indictment, for example, will necessarily have severe consequences for the accused,
a prosecutor can, and should, avoid comments which have no legitimate law enforcement
purpose and have a substantial likelihood of increasing public opprobrium of the accused.
Nothing in this comment is intended to restrict the statements which a prosecutor may make
which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to
responsibilities regarding lawyers and nonlawyers who work for or are associated with the
lawyer’s office. Paragraph (f) reminds the prosecutor of the importance of these obligations
in connection with the unique dangers of improper extrajudicial statements in a criminal
case.
(Amended effective October 1, 2005.)
Rule 3.9 Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative body or administrative agency in a
nonadjudicative proceeding shall disclose that the appearance is in a representative capacity
and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
(Amended effective October 1, 2005.)
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Comment
[1] In representation before bodies such as legislatures, municipal councils, and ex-

ecutive and administrative agencies acting in a rule-making or policy-making capacity,
lawyers present facts, formulate issues and advance argument in the matters under consid-
eration. The decision-making body, like a court, should be able to rely on the integrity of the
submissions made to it. A lawyer appearing before such a body must deal with it honestly
and in conformity with applicable rules of procedure. See Rules 3.3(a) through (c), 3.4(a)
through (c), and 3.5.

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they
do before a court. The requirements of this rule therefore may subject lawyers to regulations
inapplicable to advocates who are not lawyers. However, legislatures and administrative
agencies have a right to expect lawyers to deal with them as they deal with courts.

[3] This rule only applies when a lawyer represents a client in connection with an
official hearing or meeting of a governmental agency or a legislative body to which the
lawyer or the lawyer’s client is presenting evidence or argument. It does not apply to rep-
resentation of a client in a negotiation or other bilateral transaction with a governmental
agency or in connection with an application for a license or other privilege or the client’s
compliance with generally applicable reporting requirements, such as the filing of income
tax returns. Nor does it apply to the representation of a client in connection with an in-
vestigation or examination of the client’s affairs conducted by government investigators or
examiners. Representation in such matters is governed by Rules 4.1 through 4.4.
(Amended effective October 1, 2005.)

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
Rule 4.1 Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knowingly make a false state-
ment of fact or law.

Comment
Misrepresentation.
[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but

generally has no affirmative duty to inform an opposing party of relevant facts. A misrep-
resentation can occur if the lawyer incorporates or affirms a statement of another person
that the lawyer knows is false. Misrepresentations can also occur by partially true but mis-
leading statements or omissions that are the equivalent of affirmative false statements. For
dishonest conduct that does not amount to a false statement or for misrepresentations by a
lawyer other than in the course of representing a client, see Rule 8.4.

Statements of Fact.
[2] This rule refers to statements of fact. Whether a particular statement should be

regarded as one of fact can depend on the circumstances. Under generally accepted con-
ventions in negotiation, certain types of statements ordinarily are not taken as statements
of material fact. Estimates of price or value placed on the subject of a transaction and a
party’s intentions as to an acceptable settlement of a claim are ordinarily in this category,
and so is the existence of an undisclosed principal except where nondisclosure of the princi-
pal would constitute fraud. Lawyers should be mindful of their obligations under applicable
law to avoid criminal and tortious misrepresentation.
(Added effective October 1, 2005.)
Rule 4.2 Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the repre-
sentation with a person the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a
court order.
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(Amended to govern all lawyer disciplinary actions commenced on or after January 1, 1995;
amended effective October 1, 2005.)

Comment

[1] This rule contributes to the proper functioning of the legal system by protecting
a person who has chosen to be represented by a lawyer in a matter against possible over-
reaching by other lawyers who are participating in the matter, interference by those lawyers
with the client-lawyer relationship and the uncounselled disclosure of information relating
to the representation.

[2] This rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom commu-
nication is not permitted by this rule.

[4] This rule does not prohibit communication with a represented person, or an em-
ployee or agent of such a person, concerning matters outside the representation. For ex-
ample, the existence of a controversy between a government agency and a private party, or
between two organizations, does not prohibit a lawyer for either from communicating with
nonlawyer representatives of the other regarding a separate matter. Nor does this rule pre-
clude communication with a represented person who is seeking advice from a lawyer who is
not otherwise representing a client in the matter. A lawyer may not make a communication
prohibited by this rule through the acts of another. See Rule 8.4(a). Parties to a matter may
communicate directly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make. Also, a lawyer hav-
ing independent justification or legal authorization for communicating with a represented
person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate
with the government. Communications authorized by law may also include investigative
activities of lawyers representing governmental entities, directly or through investigative
agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply
with this rule in addition to honoring the constitutional rights of the accused. The fact that
a communication does not violate a state or federal constitutional right is insufficient to
establish that the communication is permissible under this rule.

[6] A lawyer who is uncertain whether a communication with a represented person is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
rule, for example, where communication with a person represented by counsel is necessary
to avoid reasonably certain injury.

[7] In the case of a represented organization, this rule prohibits communications with
a constituent of the organization who supervises, directs or regularly consults with the or-
ganization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed
to the organization for purposes of civil or criminal liability. The term "constituent" is de-
fined in Comment [1] to Rule 1.13. Consent of the organization’s lawyer is not required for
communication with a former constituent. If a constituent of the organization is represented
in the matter by his or her own counsel, the consent by that counsel to a communication
will be sufficient for purposes of this rule. Compare Rule 3.4(f). In communicating with a
current or former constituent of an organization, a lawyer must not use methods of obtain-
ing evidence that violate the legal rights of the organization. See Rule 4.4.
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[8] The prohibition on communications with a represented person only applies in cir-
cumstances where the lawyer knows that the person is in fact represented in the matter to
be discussed. This means that the lawyer has actual knowledge of the fact of the represen-
tation; but such actual knowledge may be inferred from the circumstances. See Rule 1.0(g).
Thus, the lawyer cannot evade the requirement of obtaining the consent of counsel by clos-
ing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.

(Amended effective October 1, 2005.)

Rule 4.3 Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel:

(a) a lawyer shall not state or imply that the lawyer is disinterested;

(b) a lawyer shall clearly disclose that the client’s interests are adverse to the interests
of the unrepresented person, if the lawyer knows or reasonably should know that the inter-
ests are adverse;

(c) when a lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to
correct the misunderstanding; and

(d) a lawyer shall not give legal advice to the unrepresented person, other than the
advice to secure counsel, if the lawyer knows or reasonably should know that the interests
of the unrepresented person are or have a reasonable possibility of being in conflict with
the interests of the client.

(Amended effective October 1, 2005.)

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested au-
thority on the law even when the lawyer represents a client. In order to avoid a misunder-
standing, a lawyer will typically need to identify the lawyer’s client and, where the lawyer
knows or reasonably should know that the interests are adverse, disclose that the client has
interests opposed to those of the unrepresented person. For misunderstandings that some-
times arise when a lawyer for an organization deals with an unrepresented constituent, see
Rule 1.13(d).

[2] The rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’s client and those in which the person’s in-
terests are not in conflict with the client’s. In the former situation, the possibility that the
lawyer will compromise the unrepresented person’s interests is so great that the rule pro-
hibits the giving of any advice, apart from the advice to obtain counsel. Whether a lawyer is
giving impermissible advice may depend on the experience and sophistication of the unrep-
resented person, as well as the setting in which the behavior and comments occur. This rule
does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute
with an unrepresented person. So long as the lawyer has explained that the lawyer rep-
resents a party whose interests are adverse and is not representing the person, the lawyer
may inform the person of the terms on which the lawyer’s client will enter into an agreement
or settle a matter, prepare documents that require the person’s signature and explain the
lawyer’s own view of the meaning of the document or the lawyer’s view of the underlying
legal obligations.

(Amended effective October 1, 2005.)
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Rule 4.4 Respect for Rights of Third Persons
(a) In representing a client, a lawyer shall not use means that have no substantial pur-

pose other than to embarrass, delay, or burden a third person, or use methods of obtaining
evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the representation of the lawyer’s
client and knows or reasonably should know that the document was inadvertently sent shall
promptly notify the sender.
(Amended effective October 1, 2005.)

Comment
[1] Responsibility to a client requires a lawyer to subordinate the interests of others

to those of the client, but that responsibility does not imply that a lawyer may disregard
the rights of third persons. It is impractical to catalogue all such rights, but they include
legal restrictions on methods of obtaining evidence from third persons and unwarranted
intrusions into privileged relationships, such as the client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or
reasonably should know that such a document was sent inadvertently, then this rule requires
the lawyer to promptly notify the sender in order to permit that person to take protective
measures. Whether the lawyer is required to take additional steps, such as returning the
original document, is a matter of law beyond the scope of these rules, as is the question
of whether the privileged status of a document has been waived. Similarly, this rule does
not address the legal duties of a lawyer who receives a document that the lawyer knows
or reasonably should know may have been wrongfully obtained by the sending person. For
purposes of this rule, "document" includes e-mail or other electronic modes of transmission
subject to being read or put into readable form.

[3] Some lawyers may choose to return a document unread, for example, when the
lawyer learns before receiving the document that it was inadvertently sent to the wrong
address. Where a lawyer is not required by applicable law to do so, the decision to volun-
tarily return such a document is a matter of professional judgment ordinarily reserved to
the lawyer. See Rules 1.2 and 1.4.
(Amended effective October 1, 2005.)

LAW FIRMS AND ASSOCIATIONS
Rule 5.1 Responsibilities of a Partner or Supervisory Lawyer

(a) A partner in a law firm, and a lawyer who individually or together with other
lawyers possesses comparable managerial authority in a law firm, shall make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance that all
lawyers in the firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make rea-
sonable efforts to ensure that the other lawyer’s conduct conforms to the Rules of Profes-
sional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Pro-
fessional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the con-
duct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law
firm in which the other lawyer practices, or has direct supervisory authority over the other
lawyer, and knows of the conduct at a time when its consequences can be avoided or miti-
gated but fails to take reasonable remedial action.
(Amended effective October 1, 2005.)
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Comment
[1] Paragraph (a) applies to lawyers who have managerial authority over the profes-

sional work of a firm. See Rule 1.0(d). This includes members of a partnership, the share-
holders in a law firm organized as a professional corporation, and members of other asso-
ciations authorized to practice law; lawyers having comparable managerial authority in
a legal services organization or a law department of an enterprise or government agency;
and lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b)
applies to lawyers who have supervisory authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide rea-
sonable assurance that all lawyers in the firm will conform to the Rules of Professional
Conduct. Such policies and procedures include those designed to detect and resolve con-
flicts of interest, identify dates by which actions must be taken in pending matters, account
for client funds and property, and ensure that inexperienced lawyers are properly super-
vised.

[3] Other measures that may be required to fulfill the responsibility prescribed in para-
graph (a) can depend on the firm’s structure and the nature of its practice. In a small firm
of experienced lawyers, informal supervision and periodic review of compliance with the
required systems ordinarily will suffice. In a large firm, or in practice situations in which dif-
ficult ethical problems frequently arise, more elaborate measures may be necessary. Some
firms, for example, have a procedure whereby junior lawyers can make confidential referral
of ethical problems directly to a designated senior partner or special committee. See Rule
5.2. Firms, whether large or small, may also rely on continuing legal education in profes-
sional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all
its members and the partners may not assume that all lawyers associated with the firm will
inevitably conform to the rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of
another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having compara-
ble managerial authority in a law firm, as well as a lawyer who has direct supervisory
authority over performance of specific legal work by another lawyer. Whether a lawyer
has supervisory authority in particular circumstances is a question of fact. Partners and
lawyers with comparable authority have at least indirect responsibility for all work being
done by the firm, while a partner or manager in charge of a particular matter ordinarily
also has supervisory responsibility for the work of other firm lawyers engaged in the matter.
Appropriate remedial action by a partner or managing lawyer would depend on the imme-
diacy of that lawyer’s involvement and the seriousness of the misconduct. A supervisor is
required to intervene to prevent avoidable consequences of misconduct if the supervisor
knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordi-
nate misrepresented a matter to an opposing party in negotiation, the supervisor as well as
the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation
of paragraph (b) on the part of the supervisory lawyer even though it does not entail a
violation of paragraph (c) because there was no direction, ratification or knowledge of the
violation.

[7] Apart from this rule and Rule 8.4(a), a lawyer does not have disciplinary liability
for the conduct of a partner, associate or subordinate. Whether a lawyer may be liable
civilly or criminally for another lawyer’s conduct is a question of law beyond the scope of
these rules.
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[8] The duties imposed by this rule on managing and supervising lawyers do not alter
the personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct.
See Rule 5.2(a).

(Amended effective October 1, 2005.)

Rule 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that
lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the fact that
the lawyer acted at the direction of a supervisor, that fact may be relevant in determining
whether a lawyer had the knowledge required to render conduct a violation of the rules.
For example, if a subordinate filed a frivolous pleading at the direction of a supervisor, the
subordinate would not be guilty of a professional violation unless the subordinate knew of
the document’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter involv-
ing professional judgment as to ethical duty, the supervisor may assume responsibility for
making the judgment. Otherwise a consistent course of action or position could not be
taken. If the question can reasonably be answered only one way, the duty of both lawyers
is clear and they are equally responsible for fulfilling it. However, if the question is reason-
ably arguable, someone has to decide upon the course of action. That authority ordinarily
reposes in the supervisor, and a subordinate may be guided accordingly. For example, if a
question arises whether the interests of two clients conflict under Rule 1.7, the supervisor’s
reasonable resolution of the question should protect the subordinate professionally if the
resolution is subsequently challenged.

(Amended effective October 1, 2005.)

Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner and a lawyer, who individually or together with other lawyers pos-
sess comparable managerial authority in a law firm, shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that the nonlawyer’s con-
duct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the professional
obligations of the lawyer; and

(c) a lawyer shall be responsible for the conduct of a nonlawyer that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law
firm in which the person is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

(Amended effective October 1, 2005.)
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Comment
[1] Lawyers generally employ assistants in their practice, including secretaries, in-

vestigators, law student interns, and paraprofessionals. Such assistants, whether employ-
ees or independent contractors, act for the lawyer in rendition of the lawyer’s professional
services. A lawyer must give such assistants appropriate instruction and supervision con-
cerning the ethical aspects of their employment, particularly regarding the obligation not
to disclose information relating to representation of the client, and should be responsible
for their work product. The measures employed in supervising nonlawyers should take ac-
count of the fact that they do not have legal training and are not subject to professional
discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to
make reasonable efforts to establish internal policies and procedures designed to provide
reasonable assurance that nonlawyers in the firmwill act in a way compatible with the Rules
of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers
who have supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the
circumstances in which a lawyer is responsible for conduct of a nonlawyer that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.
(Amended effective October 1, 2005.)
Rule 5.4 Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may

provide for the payment of money, over a reasonable period of time after the lawyer’s death,
to the lawyer’s estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared
lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative
of that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a profit-sharing
arrangement;

(4) subject to full disclosure and court approval, a lawyer may share
court-awarded legal fees with a nonprofit organization that employed, retained, or
recommended employment of the lawyer in the matter; and

(5) a lawyer who undertakes to complete unfinished legal business of a deceased
lawyer may pay to the estate of the deceased lawyer the proportion of the total compensation
that fairly represents the services rendered by the deceased lawyer.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of
the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer
to render legal services for another to direct or regulate the lawyer’s professional judgment
in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative
of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time
during administration;

(2) a nonlawyer possesses governance authority, unless permitted by the Min-
nesota Professional Firms Act; or

(3) a nonlawyer has the right to direct or control the professional judgment of a
lawyer.
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(Amended effective January 1, 1996; amended effective for all lawyer conduct occurring
on or after August 1, 1999; amended effective October 1, 2005.)

Comment
[1] The provisions of this rule express traditional limitations on sharing fees. These

limitations are to protect the lawyer’s professional independence of judgment. Where some-
one other than the client pays the lawyer’s fee or salary, or recommends employment of the
lawyer, that arrangement does not modify the lawyer’s obligation to the client. As stated
in paragraph (c), such arrangements should not interfere with the lawyer’s professional
judgment.

[2] This rule also expresses traditional limitations on permitting a third party to direct
or regulate the lawyer’s professional judgment in rendering legal services to another. See
also Rule 1.8(f).
(Amended effective October 1, 2005.)
Rule 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so, except that a lawyer
admitted to practice in Minnesota does not violate this rule by conduct in another jurisdic-
tion that is permitted in Minnesota under Rule 5.5(c) and (d) for lawyers not admitted to
practice in Minnesota.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these rules or other law, establish an office or other

systematic and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to

practice law in this jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or sus-

pended from practice in any jurisdiction, may provide legal services on a temporary basis
in this jurisdiction which:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tri-
bunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in the proceeding or reasonably expects to be so au-
thorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the
lawyer is admitted to practice and are not services for which the forum requires pro hac
vice admission; or

(4) are not within paragraph (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or sus-
pended from practice in any jurisdiction, may provide legal services in this jurisdiction that
are services that the lawyer is authorized to provide by federal law or other law of this ju-
risdiction.
(Amended effective October 1, 2005.)

Comment
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized

to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis
or may be authorized by court rule or order or by law to practice for a limited purpose or
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on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer,
whether through the lawyer’s direct action or by the lawyer assisting another person. The
exception is intended to permit a Minnesota lawyer, without violating this rule, to engage in
practice in another jurisdiction as Rule 5.5(c) and (d) permit a lawyer admitted to practice
in another jurisdiction to engage in practice in Minnesota. A lawyer who does so in another
jurisdiction in violation of its law or rules may be subject to discipline or other sanctions
in that jurisdiction.

[2] The definition of the practice of law is established by law and varies from one ju-
risdiction to another. Whatever the definition, limiting the practice of law to members of
the bar protects the public against rendition of legal services by unqualified persons. This
rule does not prohibit a lawyer from employing the services of paraprofessionals and del-
egating functions to them, so long as the lawyer supervises the delegated work and retains
responsibility for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of the law; for example, claims adjusters, employees of fi-
nancial or commercial institutions, social workers, accountants, and persons employed in
government agencies. Lawyers also may assist independent nonlawyers, such as parapro-
fessionals, who are authorized by the law of a jurisdiction to provide particular law-related
services. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this rule, a lawyer who is not admitted to
practice generally in this jurisdiction violates paragraph (b) if the lawyer establishes an
office or other systematic and continuous presence in this jurisdiction for the practice of
law. Presence may be systematic and continuous even if the lawyer is not physically present
here. Such a lawyer must not hold out to the public or otherwise represent that the lawyer
is admitted to practice law in this jurisdiction. See also Rules 7.1 and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another United
States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdiction under circumstances that
do not create an unreasonable risk to the interests of their clients, the public, or the courts.
Paragraph (c) identifies four such circumstances. The fact that conduct is not so identified
does not imply that the conduct is or is not authorized. With the exception of paragraph
(d), this rule does not authorize a lawyer to establish an office or other systematic and
continuous presence in this jurisdiction without being admitted to practice generally here.

[6] There is no single test to determine whether a lawyer’s services are provided on a
"temporary basis" in this jurisdiction, and may therefore be permissible under paragraph
(c). Services may be "temporary" even though the lawyer provides services in this jurisdic-
tion on a recurring basis or for an extended period of time, as when the lawyer is repre-
senting a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any
United States jurisdiction, which includes the District of Columbia, and any state, territory,
or commonwealth of the United States. The word "admitted" in paragraph (c) contemplates
that the lawyer is authorized to practice in the jurisdiction in which the lawyer is admitted
and excludes a lawyer who while technically admitted is not authorized to practice because,
for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are pro-
tected if a lawyer admitted only in another jurisdiction associates with a lawyer licensed
to practice in this jurisdiction. For this paragraph to apply, however, the lawyer admitted
to practice in this jurisdiction must actively participate in and share responsibility for the
representation of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized
by law or order of a tribunal or an administrative agency to appear before the tribunal or
agency. This authority may be granted pursuant to formal rules governing admission pro
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hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph (c)(2),
a lawyer does not violate this rule when the lawyer appears before a tribunal or agency
pursuant to such authority. To the extent that a court rule or other law of this jurisdiction
requires a lawyer who is not admitted to practice in this jurisdiction to obtain admission
pro hac vice before appearing before a tribunal or administrative agency, this rule requires
the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdic-
tion on a temporary basis does not violate this rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in a jurisdiction in which the lawyer is authorized
to practice law or in which the lawyer reasonably expects to be admitted pro hac vice. Ex-
amples of such conduct include meetings with the client, interviews of potential witnesses,
and the review of documents. Similarly, a lawyer admitted only in another jurisdiction may
engage in conduct temporarily in this jurisdiction in connection with pending litigation in
another jurisdiction in which the lawyer is or reasonably expects to be authorized to ap-
pear, including taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to appear before a
court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the court
or administrative agency. For example, subordinate lawyers may conduct research, review
documents, and attend meetings with witnesses in support of the lawyer responsible for the
litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdic-
tion to perform services on a temporary basis in this jurisdiction if those services are in
or reasonably related to a pending or potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or
are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is ad-
mitted to practice. The lawyer, however, must obtain admission pro hac vice in the case of
a court-annexed arbitration or mediation or otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide
certain legal services on a temporary basis in this jurisdiction that arise out of or are rea-
sonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted
but are not within paragraph (c)(2) or (c)(3). These services include both legal services
and services that nonlawyers may perform but that are considered the practice of law when
performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reason-
ably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted. A
variety of factors evidence such a relationship. The lawyer’s client may have been previ-
ously represented by the lawyer, or may be resident in or have substantial contacts with the
jurisdiction in which the lawyer is admitted. The matter, although involving other jurisdic-
tions, may have a significant connection with that jurisdiction. In other cases, significant
aspects of the lawyer’s work might be conducted in that jurisdiction or a significant aspect
of the matter may involve the law of that jurisdiction. The necessary relationship might
arise when the client’s activities or the legal issues involve multiple jurisdictions, such as
when the officers of a multinational corporation survey potential business sites and seek
the services of their lawyer in assessing the relative merits of each. In addition, the services
may draw on the lawyer’s recognized expertise developed through the regular practice of
law on behalf of clients in matters involving a particular body of federal, nationally uni-
form, foreign, or international law.

[15] Paragraph (d) identifies a circumstance in which a lawyer who is admitted to
practice in another United States jurisdiction, and is not disbarred or suspended from prac-
tice in any jurisdiction, may establish an office or other systematic and continuous presence
in this jurisdiction for the practice of law as well as provide legal services on a temporary
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basis. Except as provided in paragraph (d), a lawyer who is admitted to practice law in an-
other jurisdiction and who establishes an office or other systematic or continuous presence
in this jurisdiction must become admitted to practice law generally in this jurisdiction.

[16] Paragraph (d) recognizes that a lawyer may provide legal services in a jurisdic-
tion in which the lawyer is not licensed when authorized to do so by federal or other law,
which includes statute, court rule, executive regulation, or judicial precedent.

[17] A lawyer who practices law in this jurisdiction pursuant to paragraph (c) or (d)
or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a).

[18] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to
paragraph (c) or (d) may have to inform the client that the lawyer is not licensed to practice
law in this jurisdiction. For example, such notice may be required when the representation
occurs primarily in this jurisdiction and requires knowledge of the law of this jurisdiction.
See Rule 1.4(b).

[19] Paragraphs (c) and (d) do not authorize communications advertising legal ser-
vices to prospective clients in this jurisdiction by lawyers who are admitted to practice in
other jurisdictions. Whether and how lawyers may communicate the availability of their
services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5.
(Amended effective October 1, 2005.)
Rule 5.6 Restrictions on Right to Practice

A lawyer shall not participate in offering or making:
(a) a partnership, shareholder, operating, employment, or other similar type of

agreement that restricts the right of a lawyer to practice after termination of the relationship,
except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice is part of
the settlement of a client controversy.
(Amended effective October 1, 2005.)

Comment
[1] An agreement restricting the right of lawyers to practice after leaving a firm not

only limits their professional autonomy but also limits the freedom of clients to choose a
lawyer. Paragraph (a) prohibits such agreements except for restrictions incident to provi-
sions concerning retirement benefits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from entering into an agreement not to represent
other persons in connection with settling a claim on behalf of a client.

[3] This rule does not apply to prohibit restrictions that may be included in the terms
of the sale of a law practice pursuant to Rule 1.17.
(Amended effective January 1, 1996; amended effective October 1, 2005.)
Rule 5.7 (Renumbered Rule 5.8 October 1, 2005.)
Rule 5.7 Responsibilities Regarding Law-Related Services.

(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the
provision of law-related services, as defined in paragraph (b), if the law-related services are
provided:

(1) by the lawyer in circumstances that are not distinct from the lawyer’s provi-
sion of legal services to clients; or

(2) in other circumstance by an entity controlled by the lawyer individually or
with others if the lawyer fails to take reasonable measures to assure that a person obtaining
the law-related services knows that the services are not legal services and that the protec-
tions of the client-lawyer relationship do not exist.
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(b) The term "law-related services" denotes services which might reasonably be per-
formed in conjunction with and in substance are related to the provision of legal services
and which are not prohibited as the unauthorized practice of law when provided by a non-
lawyer.
(Added effective October 1, 2005.)

Comment
[1] When a lawyer performs law-related services or controls an organization that does

so, there exists the potential for ethical problems. Principal among these is the possibility
that the person for whom the law-related services are performed fails to understand that
the services may not carry with them the protections normally afforded as part of the client-
lawyer relationship. The recipient of the law-related services may expect, for example, that
the protection of client confidences, prohibitions against representation of persons with
conflicting interests, and obligations of a lawyer to maintain professional independence
apply to the provision of law-related services when that may not be the case.

[2] Rule 5.7 applies to the provision of law-related services by a lawyer even when
the lawyer does not provide any legal services to the person for whom the law-related ser-
vices are performed and whether the law-related services are performed through a law
firm or a separate entity. The rule identifies the circumstances in which all of the Rules
of Professional Conduct apply to the provision of law-related services. Even when those
circumstances do not exist, however, the conduct of a lawyer involved in the provision of
law-related services is subject to those rules that apply generally to lawyer conduct, re-
gardless of whether the conduct involves the provision of legal services. See, e.g., Rule 8.4

[3] When law-related services are provided by a lawyer under circumstances that are
not distinct from the lawyer’s provision of legal services to clients, the lawyer in provid-
ing the law-related services must adhere to the requirements of the Rules of Professional
Conduct as provided in paragraph (a)(1). Even when the law-related and legal services are
provided in circumstances that are distinct from each other, for example through separate
entities or different support staff within the law firm, the Rules of Professional Conduct
apply to the lawyer as provided in paragraph (a)(2) unless the lawyer takes reasonable
measures to assure that the recipient of the law-related services knows that the services are
not legal services and that the protections of the client-lawyer relationship do not apply.

[4] Law-related services also may be provided through an entity that is distinct from
that through which the lawyer provides legal services. If the lawyer individually or with
others has control of such an entity’s operations, the rule requires the lawyer to take rea-
sonable measures to assure that each person using the services of the entity knows that
the services provided by the entity are not legal services and that the Rules of Professional
Conduct that relate to the client-lawyer relationship do not apply. A lawyer’s control of an
entity extends to the ability to direct its operation. Whether a lawyer has such control will
depend upon the circumstances of the particular case.

[5] When a client-lawyer relationship exists with a person who is referred by a lawyer
to a separate law-related service entity controlled by the lawyer, individually or with others,
the lawyer must comply with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to assure that
a person using law-related services understands the practical effect or significance of the
inapplicability of the Rules of Professional Conduct, the lawyer should communicate to the
person receiving the law-related services, in a manner sufficient to assure that the person
understands the significance of the fact, that the relationship of the person to the business
entity will not be a client-lawyer relationship. The communication should be made before
entering into an agreement for provision of or providing law-related services, and prefer-
ably should be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken reasonable mea-
sures under the circumstances to communicate the desired understanding. For instance, a
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sophisticated user of law-related services, such as a publicly held corporation, may require
a lesser explanation than someone unaccustomed to making distinctions between legal ser-
vices and law-related services, such as an individual seeking tax advice from a lawyer-ac-
countant or investigative services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law-related services, a
lawyer should take special care to keep separate the provision of law-related and legal
services in order to minimize the risk that the recipient will assume that the law-related
services are legal services. The risk of such confusion is especially acute when the lawyer
renders both types of services with respect to the same matter. Under some circumstances
the legal and law-related services may be so closely entwined that they cannot be distin-
guished from each other, and the requirement of disclosure and consultation imposed by
paragraph (a)(2) of the rule cannot be met. In such a case a lawyer will be responsible for
assuring that both the lawyer’s conduct and, to the extent required by rule 5.3, the conduct
of nonlawyer employees in the distinct entity that the lawyer controls complies in all re-
spects with the Rules of Professional Conduct.

[9] A broad range of economic and other interests of clients may be served by lawyers
engaging in the delivery of law-related services. Examples of law-related services include
providing title insurance, financial planning, accounting, trust services, real estate coun-
seling, legislative lobbying, economic analysis, social work, psychological counseling, tax
preparation, and patent, medical or environmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services the protections
of those rules that apply to the client-lawyer relationship, the lawyer must take special
care to heed the proscriptions of the rules addressing conflict of interest (Rules 1.7 through
1.11, especially Rules 1.7(a)(2) and 1.8(a), (b), and (f)), and to scrupulously adhere to the
requirements of Rule 1.6 relating to disclosure of confidential information. The promotion
of the law-related services must also in all respects comply with Rules 7.1 through 7.3,
dealing with advertising and solicitation. In that regard, lawyers should take special care
to identify the obligations that may be imposed as a result of a jurisdiction’s decisional law.

[11] When the full protections of all of the Rules of Professional Conduct do not apply
to the provision of law-related services, principles of law external to the rules, for example,
the law of principal and agent, govern the legal duties owed to those receiving the services.
Those other legal principles may establish a different degree of protection for the recipient
with respect to confidentiality of information, conflicts of interest, and permissible business
relationships with clients. See also Rule 8.4 (Misconduct).
(Added effective October 1, 2005.)
Rule 5.8 Employment of Disbarred, Suspended, or Involuntarily Inactive Lawyers

(a) For purposes of this rule "employ" means to engage the services of another, includ-
ing employees, agents, independent contractors, and consultants, regardless of whether any
compensation is paid.

(b) A lawyer shall not employ, associate professionally with, or aid a person the lawyer
knows or reasonably should know has been disbarred, suspended, or placed on disability
inactive status by order of the court to do any of the following on behalf of the lawyer’s
client:

(1) render legal consultation or advice to the client;
(2) appear on behalf of the client in any hearing or proceeding or before any ju-

dicial officer, arbitrator, mediator, court, public agency, referee, magistrate, commissioner,
or hearing officer, unless the rules of the tribunal involved permit representation by non-
lawyers and the client has been informed of the lawyer’s suspension, disbarment, or dis-
ability inactive status;

(3) appear as a representative of the client at a deposition or other discovery mat-
ter;
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(4) negotiate or transact any matter for or on behalf of the client with third parties;
(5) receive, disburse, or otherwise handle the client’s funds; or
(6) engage in activities that constitute the practice of law.

(c) A lawyer may employ, associate professionally with, or aid a disbarred, suspended,
or disability inactive lawyer to perform research, drafting, clerical, or similar activities,
including but not limited to:

(1) performing legal work of a preparatory nature for the active lawyer’s review,
such as legal research, gathering information, and drafting pleadings, briefs, and other sim-
ilar documents;

(2) directly communicating with the client or third parties regarding matters such
as scheduling, billing, updates, information gathering, and confirmation of receipt or send-
ing of correspondence and messages; or

(3) accompanying an active lawyer to a deposition or other discovery matter for
the limited purpose of providing clerical assistance to the active lawyer who will appear as
the representative of the client.

(d) Prior to or at the time of employing a person the lawyer knows or reasonably should
know is a disbarred, suspended, or disability inactive lawyer, the lawyer shall serve upon
the Office of Lawyers Professional Responsibility written notice of the employment, in-
cluding a full description of such person’s current license status. The notice shall state that
the suspended, disbarred, or disability inactive lawyer shall not be employed to perform
any of the activities prohibited by paragraph (b).

(e) Upon terminating the employment of the disbarred, suspended, or disability inac-
tive lawyer, the employing lawyer shall promptly serve upon the Office of Lawyers Profes-
sional Responsibility written notice of the termination.
(Added effective for all lawyer conduct occurring on or after August 1, 1999; renumbered
and amended effective October 1, 2005.)

PUBLIC SERVICE
Rule 6.1 Voluntary Pro Bono Publico Service

Every lawyer has a professional responsibility to provide legal services to those unable
to pay. A lawyer should aspire to render at least 50 hours of pro bono publico legal services
per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the 50 hours of legal services without fee or ex-
pectation of fee to:

(1) persons of limited means; or
(2) charitable, religious, civic, community, governmental, and educational orga-

nizations in matters that are designed primarily to address the needs of persons of limited
means; and

(b) provide any additional services through:
(1) delivery of legal services at no fee or substantially reduced fee to individ-

uals, groups, or organizations seeking to secure or protect civil rights, civil liberties, or
public rights, or charitable, religious, civic, community, governmental and educational or-
ganizations in matters in furtherance of their organizational purposes, where the payment
of standard legal fees would significantly deplete the organization’s economic resources or
would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited
means; or

(3) participation in activities for improving the law, the legal system, or the legal
profession.
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In addition, a lawyer should voluntarily contribute financial support to organizations
that provide legal services to persons of limited means.

(Amended effective January 1, 1996; amended effective October 1, 2005.)

Comment

[1] Every lawyer, regardless of professional prominence or professional work load,
has a responsibility to provide legal services to those unable to pay, and personal involve-
ment in the problems of the disadvantaged can be one of the most rewarding experiences
in the life of a lawyer. The Minnesota State Bar Association urges all lawyers to provide
a minimum of 50 hours of pro bono services annually. It is recognized that in some years
a lawyer may render greater or fewer hours than the annual standard specified but, dur-
ing the course of his or her legal career, each lawyer should render on average per year
the number of hours set forth in this rule. Services can be performed in civil matters or in
criminal or quasi-criminal matters for which there is no government obligation to provide
funds for legal representation, such as postconviction death penalty appeal cases.

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that ex-
ists among persons of limited means by providing that a substantial majority of the legal
services rendered annually to the disadvantaged be furnished without fee or expectation
of fee. Legal services under these paragraphs consist of a full range of activities, includ-
ing individual and class representation, the provision of legal advice, legislative lobbying,
administrative rulemaking, and the provision of free training or mentoring to those who
represent persons of limited means. The variety of these activities should facilitate partici-
pation by government lawyers, even when restrictions exist on their engaging in the outside
practice of law.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who
qualify for participation in programs funded by the Legal Services Corporation and those
whose incomes and financial resources are slightly above the guidelines utilized by such
programs but nevertheless, cannot afford counsel. Legal services can be rendered to indi-
viduals or to organizations such as homeless shelters, battered women’s centers, and food
pantries that serve those of limited means. The term "governmental organizations" includes,
but is not limited to, public protection programs and sections of governmental or public sec-
tor agencies.

[4] Because service must be provided without fee or expectation of fee, the intent of
the lawyer to render free legal services is essential for the work performed to fall within the
meaning of paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered
pro bono if an anticipated fee is uncollected, but the award of statutory attorneys’ fees in
a case originally accepted as pro bono would not disqualify such services from inclusion
under this section. Lawyers who do receive fees in such cases are encouraged to contribute
an appropriate portion of such fees to organizations or projects that benefit persons of
limited means.

[5] While it is possible for a lawyer to fulfill the annual responsibility to perform pro
bono services exclusively through activities described in paragraphs (a)(1) and (2), to the
extent that any hours of service remained unfulfilled, the remaining commitment can be met
in a variety of ways as set forth in paragraph (b). Constitutional, statutory, or regulatory
restrictions may prohibit or impede government and public sector lawyers and judges from
performing the pro bono services outlined in paragraphs (a)(1) and (2). Accordingly, where
those restrictions apply, government and public sector lawyers and judges may fulfill their
pro bono responsibility by performing services outlined in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those
whose incomes and financial resources place them above limited means. It also permits the
pro bono lawyer to accept a substantially reduced fee for services. Examples of the types of
issues that may be addressed under this paragraph include First Amendment claims, Title
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VII claims, and environmental protection claims. Additionally, a wide range of organiza-
tions may be represented, including social service, medical research, cultural, and religious
groups.

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a mod-
est fee for furnishing legal services to persons of limited means. Participation in judicare
programs and acceptance of court appointments in which the fee is substantially below a
lawyer’s usual rate are encouraged under this section.

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that im-
prove the law, the legal system, or the legal profession. Serving on bar association com-
mittees, serving on boards of pro bono or legal services programs, taking part in Law Day
activities, acting as a continuing legal education instructor, a mediator, or an arbitrator
and engaging in legislative lobbying to improve the law, the legal system, or the legal pro-
fession are a few examples of the many activities that fall within this paragraph.

[9] Because the provision of pro bono services is a professional responsibility, it is
the individual ethical commitment of each lawyer. Nevertheless, there may be times when
it is not feasible for a lawyer to engage in pro bono services. At such times, a lawyer may
discharge the pro bono responsibility by providing financial support to organizations pro-
viding free legal services to persons of limited means. Such financial support should be
reasonably equivalent to the value of the hours of service that would have otherwise been
provided. In addition, at times it may be more feasible to satisfy the pro bono responsibility
collectively, as by a firm’s aggregate pro bono activities.

[10] Because the efforts of individual lawyers are not enough to meet the need for free
legal services that exists among persons of limited means, the government and the profes-
sion have instituted additional programs to provide those services. Every lawyer should
financially support such programs, in addition to either providing direct pro bono services
or making financial contributions when pro bono service is not feasible.

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm
to provide the pro bono legal services called for by this rule.

[12] The responsibility set forth in this rule is not intended to be enforced through
disciplinary process.

(Added effective January 1, 1996; amended effective October 1, 2005.)

Rule 6.2 Accepting Appointments

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except
for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of Profes-
sional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden
on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair
the client-lawyer relationship or the lawyer’s ability to represent the client.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the
lawyer regards as repugnant. The lawyer’s freedom to select clients is, however, qualified.
All lawyers have a responsibility to assist in providing pro bono publico service. See Rule
6.1. An individual lawyer fulfills this responsibility by accepting a fair share of unpopular
matters or indigent or unpopular clients. A lawyer may also be subject to appointment by
a court to serve unpopular clients or persons unable to afford legal services.
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Appointed Counsel.

[2] For good cause a lawyer may seek to decline an appointment to represent a per-
son who cannot afford to retain counsel or whose cause is unpopular. Good cause exists
if the lawyer could not handle the matter competently, see Rule 1.1, or if undertaking the
representation would result in an improper conflict of interest, for example, when the client
or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer rela-
tionship or the lawyer’s ability to represent the client. A lawyer may also seek to decline an
appointment if acceptance would be unreasonably burdensome, for example, when it would
impose a financial sacrifice so great as to be unjust.

[3] An appointed lawyer has the same obligations to the client as retained counsel,
including the obligations of loyalty and confidentiality, and is subject to the same limitations
on the client-lawyer relationship, such as the obligation to refrain from assisting the client
in violation of the rules.

(Amended effective October 1, 2005.)

Rule 6.3 Membership in Legal Services Organization

A lawyer may serve as a director, officer, or member of a legal services organization,
apart from the law firm in which the lawyer practices, notwithstanding that the organiza-
tion serves persons having interests adverse to a client of the lawyer. The lawyer shall not
knowingly participate in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible with the
lawyer’s obligations to a client under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the repre-
sentation of a client of the organization whose interests are adverse to a client of the lawyer.

(Amended effective October 1, 2005.)

Comment

[1] Lawyers should be encouraged to support and participate in legal service organi-
zations. A lawyer who is an officer or a member of such an organization does not thereby
have a client-lawyer relationship with persons served by the organization. However, there
is potential conflict between the interests of such persons and the interests of the lawyer’s
clients. If the possibility of such conflict disqualified a lawyer from serving on the board of
a legal services organization, the profession’s involvement in such organizations would be
severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the organization
that the representation will not be affected by conflicting loyalties of a member of the board.
Established, written policies in this respect can enhance the credibility of such assurances.

(Amended effective October 1, 2005.)

Rule 6.4 Law Reform Activities Affecting Client Interests

A lawyer may serve as a director, officer, or member of an organization involved in
reform of the law or its administration notwithstanding that the reform may affect the in-
terests of a client of the lawyer. When the lawyer knows that the interests of a client may
be materially benefited by a decision in which the lawyer participates, the lawyer shall dis-
close that fact but need not identify the client.

(Amended effective October 1, 2005.)

Comment

Lawyers involved in organizations seeking law reform generally do not have a client-
lawyer relationship with the organization. Otherwise, it might follow that a lawyer could
not be involved in a bar association law reform program that might indirectly affect a client.
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See also Rule 1.2(b). For example, a lawyer specializing in antitrust litigation might be re-
garded as disqualified from participating in drafting revisions of rules governing that sub-
ject. In determining the nature and scope of participation in such activities, a lawyer should
be mindful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is
professionally obligated to protect the integrity of the program by making an appropriate
disclosure within the organization when the lawyer knows a private client might be mate-
rially benefited.
(Amended effective October 1, 2005.)
Rule 6.5 Pro Bono Limited Legal Services Programs

(a) A lawyer who, under the auspices of a program offering pro bono legal services,
provides short-term limited legal services to a client without expectation by either the
lawyer or the client that the lawyer will provide continuing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the represen-
tation of the client involves a conflict of interest; and

(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated
with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.

(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation
governed by the rule.
(Added effective October 1, 2005.)

Comment
[1] Legal services organizations, courts and various organizations have established

programs through which lawyers provide short-term limited legal services - such as advice
or the completion of legal forms - that will assist persons to address their legal problems
without further representation by a lawyer. In these programs, such as legal-advice hot-
lines, advice-only clinics or pro se counseling programs, a client-lawyer relationship is
established, but there is no expectation that the lawyer’s representation of the client will
continue beyond the limited consultation. Such programs are normally operated under cir-
cumstances in which it is not feasible for a lawyer to systematically screen for conflicts of
interest as is generally required before undertaking a representation. See, e.g., Rules 1.7,
1.9 and 1.10.

[2] A lawyer who provides short-term limited legal services pursuant to this rule must
secure the client’s informed consent to the limited scope of the representation. See Rule
1.2(c). If a short-term limited representation would not be reasonable under the circum-
stances, the lawyer may offer advice to the client but must also advise the client of the need
for further assistance of counsel. Except as provided in this rule, the Rules of Professional
Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances addressed by
this rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a)
requires compliance with Rule 1.7 or 1.9(a) only if the lawyer knows that the representation
presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows
that another lawyer in the lawyer’s firm is disqualified by Rule 1.7 or 1.9(a) in the matter.

[4] Because the limited nature of the services significantly reduces the risk of conflicts
of interest with other matters being handled by the lawyer’s firm, paragraph (b) provides
that Rule 1.10 is inapplicable to a representation governed by this rule except as provided
by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply with
Rule 1.10 when the lawyer knows that the lawyer’s firm is disqualified by Rule 1.7 or 1.9(a).
By virtue of paragraph (b), however, a lawyer’s participation in a short-term limited legal
services program will not preclude the lawyer’s firm from undertaking or continuing the
representation of a client with interests adverse to a client being represented under the
program’s auspices. Nor will the personal disqualification of a lawyer participating in the
program be imputed to other lawyers participating in the program.
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[5] If, after commencing a short-term limited representation in accordance with this
rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules
1.7, 1.9(a) and 1.10 become applicable.
(Added effective October 1, 2005.)

INFORMATION ABOUT LEGAL SERVICES
7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer’s services. A communication is false or misleading if it contains a material misrep-
resentation of fact of law, or omits a fact necessary to make the statement considered as a
whole not materially misleading.
(Amended effective October 1, 2005.)

Comment
[1] This rule governs all communications about a lawyer’s services, including adver-

tising permitted by Rule 7.2. Whatever means are used to make known a lawyer’s services,
statements about them must be truthful.

[2] Truthful statements that are misleading are also prohibited by this rule. A truthful
statement is misleading if it omits a fact necessary to make the lawyer’s communication
considered as a whole not materially misleading. A truthful statement is also misleading
if there is a substantial likelihood that it will lead a reasonable person to formulate a spe-
cific conclusion about the lawyer or the lawyer’s services for which there is no reasonable
factual foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person
to form an unjustified expectation that the same results could be obtained for other clients
in similar matters without reference to the specific factual and legal circumstances of
each client’s case. Similarly, an unsubstantiated comparison of the lawyer’s services or
fees with the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison can be
substantiated. The inclusion of an appropriate disclaimer or qualifying language may
preclude a finding that a statement is likely to create unjustified expectations or otherwise
mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to
influence improperly a government agency or official or to achieve results by means that
violate the Rules of Professional Conduct or other law.
(Amended effective October 1, 2005.)
Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded, or electronic communications, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services, except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted by
this rule;

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral
service;

(3) pay for a law practice in accordance with Rule 1.17; and
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an

agreement not otherwise prohibited under these rules that provides for the other person to
refer clients or customers to the lawyer, if:
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(i) the reciprocal referral agreement is not exclusive; and
(ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this rule shall include the name of at least
one lawyer or law firm responsible for its content.
(Amended effective January 1, 1990; amended effective August 31, 1993; amended effec-
tive January 1, 1996; amended effective October 1, 2005.)

Comment
[1] To assist the public in obtaining legal services, lawyers should be allowed to make

known their services not only through reputation but also through organized information
campaigns in the form of advertising. Advertising involves an active quest for clients, con-
trary to the tradition that a lawyer should not seek clientele. However, the public’s need to
know about legal services can be fulfilled in part through advertising. This need is partic-
ularly acute in the case of persons of moderate means who have not made extensive use
of legal services. The interest in expanding public information about legal services ought
to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer’s name
or firm name, address and telephone number; the kinds of services the lawyer will under-
take; the basis on which the lawyer’s fees are determined, including prices for specific
services and payment and credit arrangements; a lawyer’s foreign language ability; names
of references and, with their consent, names of clients regularly represented; and other in-
formation that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against television
advertising, against advertising going beyond specified facts about a lawyer, or against
"undignified" advertising. Television is now one of the most powerful media for getting
information to the public, particularly persons of low and moderate income; prohibiting
television advertising, therefore, would impede the flow of information about legal services
to many sectors of the public. Limiting the information that may be advertised has a similar
effect and assumes that the bar can accurately forecast the kind of information that the
public would regard as relevant.

[4] Neither this rule nor Rule 7.3 prohibits communications authorized by law, such
as notice to members of a class in class action litigation.

Paying Others to Recommend a Lawyer.
[5] Lawyers are not permitted to pay others for channeling professional work. Para-

graph (b)(1), however, allows a lawyer to pay for advertising and communications per-
mitted by this rule, including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations, sponsorship fees,
banner ads, and group advertising. A lawyer may compensate employees, agents and ven-
dors who are engaged to provide marketing or client-development services, such as pub-
licists, public-relations personnel, business-development staff and Web site designers. See
Rule 5.3 for the duties of lawyers and law firms with respect to the conduct of nonnlawyers
who prepare marketing materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit
lawyer referral service. A legal service plan is a prepaid or group legal service plan or
a similar delivery system that assists prospective clients to secure legal representation. A
lawyer referral service, on the other hand, is any organization that holds itself out to the
public as a lawyer referral service. Such referral services are understood by laypersons to
be consumer-oriented organizations that provide unbiased referrals to lawyers with appro-
priate experience in the subject matter of the representation and afford other client protec-
tions, such as complaint procedures or malpractice insurance requirements. Consequently,
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this rule only permits a lawyer to pay the usual charges of a not-for-profit lawyer referral
service.

[7] A lawyer who accepts assignments or referrals from a legal service plan or refer-
rals from a not-for-profit lawyer referral service must act reasonably to assure that the ac-
tivities of the plan or service are compatible with the lawyer’s professional obligations. See
Rule 5.3. Legal service plans and lawyer referral services may communicate with prospec-
tive clients, but such communication must be in conformity with these rules. Thus, advertis-
ing must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead prospective clients to
think that it was a lawyer referral service sponsored by a state agency or bar association.
Nor could the lawyer allow in-person or telephonic contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer pro-
fessional, in return for the undertaking of that person to refer clients or customers to the
lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s profes-
sional judgment as to making referrals or as to providing substantive legal services. See
Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a lawyer who receives referrals
from a lawyer or nonlawyer professional must not pay anything solely for the referral, but
the lawyer does not violate paragraph (b) of this rule by agreeing to refer clients to the other
lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not ex-
clusive and the client is informed of the referral agreement. Conflicts of interest created by
such arrangements are governed by Rule 1.7. Reciprocal referral agreements should not
be of indefinite duration and should be reviewed periodically to determine whether they
comply with these rules. This rule does not restrict referrals or divisions of revenues or net
income among lawyers within a firm.

(Amended effective October 1, 2005.)

Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer shall not by in-person or live telephone contact solicit professional em-
ployment from a prospective client when a significant motive for the lawyer’s doing so is
the lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by
written, recorded, or electronic communication or by in-person or telephone contact even
when not otherwise prohibited by paragraph (a) if:

(1) the prospective client has made known to the lawyer a desire not to be solicited
by the lawyer; or

(2) the solicitation involves coercion, duress, or harassment.

(c) Every written, recorded, or electronic communication from a lawyer soliciting pro-
fessional employment from a prospective client known to be in need of legal services in a
particular matter shall clearly and conspicuously include the words "Advertising Material"
on the outside envelope, if any, and within any written, recorded, or electronic communi-
cation, unless the recipient of the communication is a person specified in paragraph (a)(1)
or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with
a prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions
for the plan from persons who are not known to need legal services in a particular matter
covered by the plan.

(Amended effective August 31, 1993; amended effective October 1, 2005.)
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Comment
[1] There is a potential for abuse inherent in direct in-person or live telephone contact

by a lawyer with a prospective client known to need legal services. These forms of contact
between a lawyer and a prospective client subject the layperson to the private importun-
ing of the trained advocate in a direct interpersonal encounter. The prospective client, who
may already feel overwhelmed by the circumstances giving rise to the need for legal ser-
vices, may find it difficult fully to evaluate all available alternatives with reasoned judgment
and appropriate self-interest in the face of the lawyer’s presence and insistence upon be-
ing retained immediately. The situation is fraught with the possibility of undue influence,
intimidation, and over-reaching.

[2] This potential for abuse inherent in direct in-person or live telephone solicitation of
prospective clients justifies its prohibition, particularly since lawyer advertising and written
and recorded communication permitted under Rule 7.2 offer alternative means of conveying
necessary information to those who may be in need of legal services.

Advertising and written and recorded communications which may be mailed or au-
todialed make it possible for a prospective client to be informed about the need for legal
services, and about the qualifications of available lawyers and law firms, without subject-
ing the prospective client to direct in-person or telephone persuasion that may overwhelm
the client’s judgment.

[3] The use of general advertising and written, recorded or electronic communications
to transmit information from lawyer to prospective client, rather than direct in-person or
live telephone contact will help to assure that the information flows cleanly as well as freely.
The contents of advertisements and communications permitted under Rule 7.2 can be per-
manently recorded so that they cannot be disputed and may be shared with others who know
the lawyer. This potential for informal review is itself likely to help guard against statements
and claims that might constitute false and misleading communications, in violation of Rule
7.1. The contents of direct in-person or live telephone conversations between a lawyer and
a prospective client can be disputed and may not be subject to third-party scrutiny. Conse-
quently, they are much more likely to approach (and occasionally cross) the dividing line
between accurate representations and those that are false and misleading.

[4] There is far less likelihood that a lawyer would engage in abusive practices against
an individual who is a former client, or with whom the lawyer has a close personal or fam-
ily relationship, or in situations in which the lawyer is motivated by considerations other
than the lawyer’s pecuniary gain. Nor is there a serious potential for abuse when the per-
son contacted is a lawyer. Consequently, the general prohibition in Rule 7.3(a) and the re-
quirements of Rule 7.3(c) are not applicable in those situations. Also, paragraph (a) is not
intended to prohibit a lawyer from participating in constitutionally protected activities of
public or charitable legal-service organizations or bona fide political, social, civic, frater-
nal, employee or trade organizations whose purposes include providing or recommending
legal services to its members or beneficiaries.

[5] But even permitted forms of solicitation can be abused. Thus, any solicitation
which contains information which is false or misleading within the meaning of Rule 7.1,
which involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or
which involves contact with a prospective client who has made known to the lawyer a de-
sire not to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited.
Moreover, if after sending a letter or other communication to a client as permitted by Rule
7.2 the lawyer receives no response, any further effort to communicate with the prospective
client may violate the provisions of Rule 7.3(b).

[6] This rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or arrangement
which the lawyer or lawyer’s firm is willing to offer. This form of communication is not
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directed to a prospective client. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if they choose,
become prospective clients of the lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such representatives and the type of information
transmitted to the individual are functionally similar to and serve the same purpose as
advertising permitted under Rule 7.2.

[7] The requirement in Rule 7.3(c) that certain communications be marked "Advertis-
ing Material" does not apply to communications sent in response to requests of potential
clients or their spokespersons or sponsors. General announcements by lawyers, including
changes in personnel or office location, do not constitute communications soliciting profes-
sional employment from a client known to be in need of legal services within the meaning
of this rule.

[8] Paragraph (d) of this rule permits a lawyer to participate with an organization
which uses personal contact to solicit members for its group or prepaid legal service plan,
provided that the personal contact is not undertaken by any lawyer who would be a provider
of legal services through the plan. The organization must not be owned by or directed
(whether as manager or otherwise) by any lawyer or law firm that participates in the plan.
For example, paragraph (d) would not permit a lawyer to create an organization controlled
directly or indirectly by the lawyer and use the organization for the in-person or telephone
solicitation of legal employment of the lawyer through memberships in the plan or other-
wise. The communication permitted by these organizations also must not be directed to a
person known to need legal services in a particular matter, but is to be designed to inform
potential plan members generally of another means of affordable legal services. Lawyers
who participate in a legal service plan must reasonably assure that the plan sponsors are
in compliance with Rules 7.1, 7.2 and 7.3(b). See Rule 8.4(a).
(Amended effective October 1, 2005.)
Rule 7.4 Communication of Fields of Practice and Certification

(a) A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United States Patent
and Trademark Office may use the designation "Patent Attorney" or a substantially similar
designation.

(c) A lawyer engaged in admiralty practice may use the designation "Admiralty,"
"Proctor in Admiralty," or a substantially similar designation.

(d) In any communication subject to Rule 7.2, 7.3, or 7.5, a lawyer shall not state or
imply that a lawyer is a specialist or certified as a specialist in a particular field of law except
as follows:

(1) the communication shall clearly identify the name of the certifying organiza-
tion, if any, in the communication; and

(2) if the attorney is not certified as a specialist or if the certifying organization
is not accredited by the Minnesota Board of Legal Certification, the communication shall
clearly state that the attorney is not certified by any organization accredited by that Board,
and in any advertising subject to Rule 7.2, this statement shall appear in the same sentence
that communicates the certification.
(Amended effective January 1, 1996; amended effective October 1, 2005.)

Comment
[1] Paragraph (a) of this rule permits a lawyer to indicate areas of practice in com-

munications about the lawyer’s services. If a lawyer practices only in certain fields, or will
not accept matters except in a specified field or fields, the lawyer is permitted to so indi-
cate. A lawyer is generally permitted to state that the lawyer is a "specialist," practices a
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"specialty," or "specializes in" particular fields, but such communications are subject to
the "false and misleading" standard applied in Rule 7.1 to communications concerning a
lawyer’s services.

[2] Paragraph (b) recognizes the long-established policy of the Patent and Trademark
Office for the designation of lawyers practicing before the Office. Paragraph (c) recognizes
that designation of the Admiralty practice has a long historical tradition associated with
maritime commerce and the federal courts.

[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in
a field of law if such certification is granted by an organization that has been accredited by
the Board on Legal Certification. Certification signifies that an objective entity has recog-
nized an advanced degree of knowledge and experience in the specialty area greater than is
suggested by general licensure to practice law. Certifying organizations may be expected to
apply standards of experience, knowledge and proficiency to insure that a lawyer’s recogni-
tion as a specialist is meaningful and reliable. In order to insure that consumers can obtain
access to useful information about an organization granting certification, the name of the
certifying organization must be included in any communication regarding the certification.

[4] Lawyers may also be certified as specialists by organizations that either have not
yet been accredited to grant such certification or have been disapproved. In such instances,
the consumer may be misled as to the significance of the lawyer’s status as a certified spe-
cialist. The rule therefore requires that a lawyer who chooses to communicate recognition
by such an organization also clearly state the absence or denial of the organization’s au-
thority to grant such certification. Because lawyer advertising through public media and
written or recorded communications invites the greatest danger of misleading consumers,
the absence or denial of the organization’s authority to grant certification must be clearly
stated in such advertising in the same sentence that communicates the certification.
(Added effective October 1, 2005.)
Rule 7.5 Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead, or other professional designation
that violates Rule 7.1. A trade namemay be used by a lawyer in private practice if it does not
imply a connection with a government agency or with a public or charitable legal services
organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice
in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law
firm, or in communications on its behalf, during any substantial period in which the lawyer
is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization
only when that is the fact.
(Amended effective October 1, 2005.)

Comment
[1] A firm may be designated by the names of all or some of its members, by the names

of deceased members where there has been a continuing succession in the firm’s identity or
by a trade name such as the "ABC Legal Clinic." A lawyer or law firm may also be desig-
nated by a distinctive Web site address or comparable professional designation. Although
the United States Supreme Court has held that legislation may prohibit the use of trade
names in professional practice, use of such names in law practice is acceptable so long as
it is not misleading. If a private firm uses a trade name that includes a geographical name
such as "Springfield Legal Clinic," an express disclaimer that it is a public legal aid agency
may be required to avoid a misleading implication. It may be observed that any firm name
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including the name of a deceased partner is, strictly speaking, a trade name. The use of
such names to designate law firms has proven a useful means of identification. However, it
is misleading to use the name of a lawyer not associated with the firm or a predecessor of
the firm.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not
in fact associated with each other in a law firm, may not denominate themselves as, for
example, "Smith and Jones," for that title suggests that they are practicing law together in
a firm.
(Amended effective October 1, 2005.)

MAINTAINING THE INTEGRITY OF THE PROFESSION
Rule 8.1 Bar Admission and Disciplinary Matters

An applicant for admission to the bar, or a lawyer in connection with a bar admission
application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misapprehension known by the person

to have arisen in the matter, or knowingly fail to respond to a lawful demand for information
from an admission or disciplinary authority, except that this rule does not require disclosure
of information otherwise protected by Rule 1.6.
(Amended effective October 1, 2005.)

Comment
[1] The duty imposed by this rule extends to persons seeking admission to the bar as

well as to lawyers. Hence, if a person makes a material false statement in connection with
an application for admission, it may be the basis for subsequent disciplinary action if the
person is admitted, and in any event may be relevant in a subsequent admission applica-
tion. The duty imposed by this rule applies to a lawyer’s own admission or discipline as
well as that of others. Thus, it is a separate professional offense for a lawyer to knowingly
make a misrepresentation or omission in connection with a disciplinary investigation of
the lawyer’s own conduct. Paragraph (b) of this rule also requires correction of any prior
misstatement in the matter that the applicant or lawyer may have made and affirmative
clarification of any misunderstanding on the part of the admissions or disciplinary author-
ity of which the person involved becomes aware.

[2] This rule is subject to the provisions of the Fifth Amendment of the United States
Constitution and corresponding provisions of state constitutions. A person relying on such
a provision in response to a question, however, should do so openly and not use the right
of nondisclosure as a justification for failure to comply with this rule.

[3] A lawyer representing an applicant for admission to the bar, or representing a
lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by the rules
applicable to the client-lawyer relationship, including Rule 1.6 and, in some cases, Rule
3.3.
(Amended effective October 1, 2005.)
Rule 8.2 Judicial and Legal Officials

(a) A lawyer shall not make a statement that the lawyer knows to be false or with reck-
less disregard as to its truth or falsity concerning the qualifications or integrity of a judge,
adjudicatory officer, or public legal officer, or of a candidate for election or appointment to
judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the applicable
provisions of the Code of Judicial Conduct.
(Amended effective October 1, 2005.)
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Comment
[1] Assessments by lawyers are relied on in evaluating the professional or personal

fitness of persons being considered for election or appointment to judicial office and to
public legal offices, such as attorney general, prosecuting attorney and public defender.
Expressing honest and candid opinions on such matters contributes to improving the ad-
ministration of justice. Conversely, false statements by a lawyer can unfairly undermine
public confidence in the administration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by applicable
limitations on political activity.

[3] To maintain the fair and independent administration of justice, lawyers are en-
couraged to continue traditional efforts to defend judges and courts unjustly criticized.
(Amended effective October 1, 2005.)
Rule 8.3 Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a violation of the Rules
of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trust-
worthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional
authority.

(b) A lawyer who knows that a judge has committed a violation of the applicable Code
of Judicial Conduct that raises a substantial question as to the judge’s fitness for office shall
inform the appropriate authority.

(c) This rule does not require disclosure of information that Rule 1.6 requires or allows
a lawyer to keep confidential or information gained by a lawyer or judge while participating
in a lawyers assistance program or other program providing assistance, support, or coun-
seling to lawyers who are chemically dependent or have mental disorders.
(Amended April 14, 1992, effective June 1, 1992; amended effective July 1, 2000; amended
effective October 1, 2005.)

Comment
[1] Self-regulation of the legal profession requires that members of the profession ini-

tiate disciplinary investigation when they know of a violation of the Rules of Professional
Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An ap-
parently isolated violation may indicate a pattern of misconduct that only a disciplinary
investigation can uncover. Reporting a violation is especially important where the victim is
unlikely to discover the offense.

[2] A report about misconduct is not required where it would involve violation of Rule
1.6. However, a lawyer should encourage a client to consent to disclosure where prosecu-
tion would not substantially prejudice the client’s interests.

[3] If a lawyer were obliged to report every violation of the rules, the failure to report
any violation would itself be a professional offense. Such a requirement existed in many ju-
risdictions but proved to be unenforceable. This rule limits the reporting obligation to those
offenses that a self-regulating profession must vigorously endeavor to prevent. A measure
of judgment is, therefore, required in complying with the provisions of this rule. The term
"substantial" refers to the seriousness of the possible offense and not the quantum of evi-
dence of which the lawyer is aware. A report should be made to the bar disciplinary agency
unless some other agency, such as a peer review agency, is more appropriate in the circum-
stances. Similar considerations apply to the reporting of judicial misconduct.

[4] The duty to report professional misconduct does not apply to a lawyer retained to
represent a lawyer whose professional conduct is in question. Such a situation is governed
by the rules applicable to the client-lawyer relationship.

[5] Information about a lawyer’s or judge’s misconduct or fitness may be received
by a lawyer in the course of that lawyer’s participation in a bona fide lawyers assistance
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program or other program that provides assistance, support or counseling to lawyers, in-
cluding lawyers and judges who may be impaired due to chemical abuse or dependency, be-
havioral addictions, depression or other mental disorders. In that circumstance, providing
for the confidentiality of information obtained by a lawyer-participant encourages lawyers
and judges to participate and seek treatment through such programs. Conversely, without
such confidentiality, lawyers and judges may hesitate to seek assistance, which may then
result in additional harm to themselves, their clients, and the public. The rule therefore ex-
empts lawyers participating in such programs from the reporting obligation of paragraphs
(a) and (b) with respect to information they acquire while participating. A lawyer exempted
from mandatory reporting under part (c) of the rule may nevertheless report misconduct in
the lawyer’s discretion, particularly if the impaired lawyer or judge indicates an intent to
engage in future illegal activity, for example, the conversion of client funds. See the com-
ments to Rule 1.6.
(Amended April 14, 1992, effective June 1, 1992; amended effective July 1, 2000; amended
effective October 1, 2005.)
Rule 8.4 Misconduct

It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist

or induce another to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworth-

iness, or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official

or to achieve results by means that violate the Rules of Professional Conduct or other law;
(f) knowingly assist a judge or judicial officer in conduct that is a violation of appli-

cable rules of judicial conduct or other law;
(g) harass a person on the basis of sex, race, age, creed, religion, color, national origin,

disability, sexual orientation, or marital status in connection with a lawyer’s professional
activities;

(h) commit a discriminatory act, prohibited by federal, state, or local statute or ordi-
nance that reflects adversely on the lawyer’s fitness as a lawyer. Whether a discriminatory
act reflects adversely on a lawyer’s fitness as a lawyer shall be determined after considera-
tion of all the circumstances, including:

(1) the seriousness of the act;
(2) whether the lawyer knew that the act was prohibited by statute or ordinance;
(3) whether the act was part of a pattern of prohibited conduct; and
(4) whether the act was committed in connection with the lawyer’s professional

activities; or
(i) refuse to honor a final and binding fee arbitration award after agreeing to arbitrate

a fee dispute.
(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992;
amended effective October 1, 2005.)

Comment--1991
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules

of Professional Conduct, knowingly assist or induce another to do so or do so through the
acts of another, as when they request or instruct an agent to do so on the lawyer’s behalf.
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Paragraph (a), however, does not prohibit a lawyer from advising a client concerning ac-
tion the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such
as offenses involving fraud and the offense of willful failure to file an income tax return.
Although a lawyer is personally answerable to the entire criminal law, a lawyer should
be professionally answerable only for offenses that indicate lack of those characteristics
relevant to the practice of law. Offenses involving violence, dishonesty, or breach of trust,
or serious interference with the administration of justice are in that category. A pattern of
repeated offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.

[3] Lawyers holding public office assume legal responsibilities going beyond those
of other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of attorney. The same is true of abuse of positions of private trust such
as trustee, executor, administrator, guardian, agent and officer, director or manager of a
corporation or other organization.

[4] Paragraph (g) specifies a particularly egregious type of discriminatory act--ha-
rassment on the basis of sex, race, age creed, religion, color, national origin, disability,
sexual orientation, or marital status. What constitutes harassment in this context may be
determined with reference to antidiscrimination legislation and case law thereunder. This
harassment ordinarily involves the active burdening of another, rather than mere passive
failure to act properly.

[5] Harassment on the basis of sex, race, age, creed, religion, color, national origin,
disability, sexual orientation, or marital status may violate either paragraph (g) or para-
graph (h). The harassment violates paragraph (g) if the lawyer committed it in connection
with the lawyer’s professional activities. Harassment, even if not committed in connection
with the lawyer’s professional activities, violates paragraph (h) if the harassment (1) is pro-
hibited by antidiscrimination legislation and (2) reflects adversely on the lawyer’s fitness
as a lawyer, determined as specified in paragraph (h).

[6] Paragraph (h) reflects the premise that the concept of human equality lies at the
very heart of our legal system. A lawyer whose behavior demonstrates hostility toward
or indifference to the policy of equal justice under the law may thereby manifest a lack of
character required of members of the legal profession. Therefore, a lawyer’s discriminatory
act prohibited by statute or ordinance may reflect adversely on his or her fitness as a lawyer
even if the unlawful discriminatory act was not committed in connection with the lawyer’s
professional activities.

[7] Whether an unlawful discriminatory act reflects adversely on fitness as a lawyer
is determined after consideration of all relevant circumstances, including the four factors
listed in paragraph (h). It is not required that the listed factors be considered equally, nor
is the list intended to be exclusive. For example, it would also be relevant that the lawyer
reasonably believed that his or her conduct was protected under the state or federal consti-
tution or that the lawyer was acting in a capacity for which the law provides an exemption
from civil liability. See, e.g., Minnesota Statutes, section 317A.257 (unpaid director or of-
ficer of nonprofit organization acting in good faith and not willfully or recklessly).

[8] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good
faith challenge to the validity, scope, meaning or application of the law apply to challenges
of legal regulation of the practice of law.
(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992;
amended effective October 1, 2005.)
Rule 8.5 Disciplinary Authority; Choice of Law

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject
to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct
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occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority
of this jurisdiction if the lawyer provides or offers to provide any legal services in this
jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction
and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the
rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of
the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise;
and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s con-
duct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the
rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to
discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer
reasonably believes the predominant effect of the lawyer’s conduct will occur.
(Amended effective October 1, 2005.)

Comment
Disciplinary Authority.
[1] It is longstanding law that the conduct of a lawyer admitted to practice in this

jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the dis-
ciplinary authority of this jurisdiction to other lawyers who provide or offer to provide legal
services in this jurisdiction is for the protection of the citizens of this jurisdiction. Recipro-
cal enforcement of a jurisdiction’s disciplinary findings and sanctions will further advance
the purposes of this rule.

See Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary Enforcement. A lawyer
who is subject to the disciplinary authority of this jurisdiction under Rule 8.5(a) is subject
to service of process in accordance with Rule 12, Rules on Lawyers Professional Responsi-
bility. The fact that the lawyer is subject to the disciplinary authority of this jurisdiction may
be a factor in determining whether personal jurisdiction may be asserted over the lawyer
for civil matters.

Choice of Law.
[2] A lawyer potentially may be subject to more than one set of rules of professional

conduct that impose different obligations. The lawyer may be licensed to practice in more
than one jurisdiction with differing rules, or may be admitted to practice before a particular
court with rules that differ from those of the jurisdiction or jurisdictions in which the lawyer
is licensed to practice. Additionally, the lawyer’s conduct may involve significant contacts
with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that mini-
mizing conflicts between rules, as well as uncertainty about which rules are applicable, is
in the best interests of both clients and the profession (as well as the bodies having author-
ity to regulate the profession). Accordingly, it takes the approach of (i) providing that any
particular conduct of a lawyer shall be subject to only one set of rules of professional con-
duct; (ii) making the determination of which set of rules applies to particular conduct as
straightforward as possible, consistent with recognition of appropriate regulatory interests
of relevant jurisdictions; and (iii) providing protection from discipline for lawyers who act
reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a proceeding
pending before a tribunal, the lawyer shall be subject only to the rules of the jurisdiction in
which the tribunal sits unless the rules of the tribunal, including its choice of law rule, pro-
vide otherwise. As to all other conduct, including conduct in anticipation of a proceeding
not yet pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject
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to the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predomi-
nant effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be
applied to the conduct. In the case of conduct in anticipation of a proceeding that is likely
to be before a tribunal, the predominant effect of such conduct could be where the conduct
occurred, where the tribunal sits, or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than one jurisdic-
tion, it may not be clear whether the predominant effect of the lawyer’s conduct will occur
in a jurisdiction other than the one in which the conduct occurred. So long as the lawyer’s
conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the
predominant effect will occur, the lawyer shall not be subject to discipline under this rule.

[6] If two admitting jurisdictions were to proceed against a lawyer for the same con-
duct, they should, applying this rule, identify the same governing ethics rules. They should
take all appropriate steps to see that they do apply the same rule to the same conduct, and in
all events should avoid proceeding against a lawyer on the basis of two inconsistent rules.

[7] The choice of law provision applies to lawyers engaged in transnational practice,
unless international law, treaties or other agreements between competent regulatory au-
thorities in the affected jurisdictions provide otherwise.
(Amended effective October 1, 2005.)

APPENDIX 1
MAINTENANCE OF BOOKS AND RECORDS

Pursuant to Rule 1.15(i), Minnesota Rules of Professional Conduct (MRPC), and adoption
of Appendix 1 to the Minnesota Rules of Professional Conduct by the Lawyers Profes-
sional Responsibility Board, the following books and records are required pursuant to Rule
1.15(h), MRPC:

Every attorney engaged in the private practice of law must maintain the books and
records described in this Appendix to comply with the applicable provisions of the MRPC
relating to funds and property received and disbursed on behalf of clients or otherwise held
in a fiduciary capacity. Equivalent books and records demonstrating the same information
in an easily accessible manner and in substantially the same detail are acceptable. Books
and records may be prepared manually or by computer.
I. Trust Account Records. The following books and records must be maintained for funds
and property received and disbursed in a fiduciary capacity, whether for clients or for others:

1. An identification of all trust accounts maintained, including the name of the bank or
other depository, account number, account name, date account opened, and an agreement
with the bank establishing each account and its interest bearing nature. A record should
also be maintained showing clearly the type of each such account whether pooled, with net
interest paid to the Lawyers Trust Account Board (IOLTA account), pooled with allocation
of interest, or individual, including the client name. See Rules 1.15(e), (f)(1), and (f)(2),
MRPC.

2. A check register for each trust account that chronologically shows all deposits and
checks.

a. Each deposit entry must include the date of the deposit, the amount, the identity
of the client(s) for whom the funds were deposited, and the purpose of the deposit.

b. Each check entry must include the date the check was issued, the payee, the
amount, the identity of the client for whom the check was issued (if not the payee), and the
purpose of the check.

3. Subsidiary ledgers for each client matter for whom the attorney receives trust funds.
a. For every trust account transaction, attorneys must record on the appropriate

client subsidiary ledger the date of receipt or disbursement, the amount, the payee and
check number (for disbursements), the purpose of the transaction, and the balance of funds
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remaining in the account on behalf of that client matter. An attorney shall not disburse funds
from the trust account that would create a negative balance on behalf of an individual client
matter.

b. A separate subsidiary ledger for nominal funds of the attorney held in the trust
account pursuant to Rule 1.15(a)(1), MRPC, to accommodate reasonably expected bank
fees and charges. This ledger should also record any monthly service charges not offset or
waived by the bank in the same month. A separate ledger should be maintained to record
interest accrued but not transferred by the bank to the Lawyers Trust Account Board in the
same month it is credited.

c. An attorneymaintaining non-IOLTA accounts pursuant to Rule 1.15(f), MRPC,
shall record on each client subsidiary ledger the monthly accrual of interest, and the date
and amount of each interest disbursement, including disbursements from accrued interest
for costs of establishing and administering the account.

4. A monthly trial balance of the subsidiary ledgers identifying each client matter, the
balance of funds held on behalf of the client matter at the end of each month, and the total
of all the client balances. No balance for a client matter may be negative at any time.

5. A monthly reconciliation of the checkbook balance, the subsidiary ledger trial bal-
ance total, and the adjusted bank statement balance. The adjusted bank statement balance
is determined from the month-end bank statement balance by adding outstanding deposits
and subtracting outstanding checks.

[Sample trial balances and reconciliations are available from the Office of Lawyers
Professional Responsibility.]

6. Bank statements, canceled checks or copies of canceled checks if they are provided
with the bank statements, bank wire or electronic fund transfer confirmations, and duplicate
deposit slips. Cash fee payments must be documented by copies of receipts countersigned
by the payor. Attorneys making deposits using substitute checks pursuant to the Check
Clearing for the 21st Century Act must request and retain image statements from the bank
for each such deposit. For withdrawal by bank wire or electronic fund transfer, an attorney
or law firm must create a written memorandum authorizing the transaction, signed by the
attorney responsible for the transaction. The bank wire or electronic fund transfer must be
entered in the check register and include all the identifying information listed in paragraphs
I(2)(b) and I(3)(a) of this Appendix.

7. Electronic Record Retention. An attorney who maintains trust account records
by computer must print and retain, on a monthly basis, the checkbook register, the trial
balance of the subsidiary ledgers, and the reconciliation report. The checkbook register
must contain all of the information identified in paragraph 2. Electronic records should
be regularly backed up by an appropriate storage device. The frequency of the back-up
procedure should be directly related to the volume of activity in the trust account.

8. A record showing all property, specifically identified, other than cash, held in trust
from time-to-time for clients or others, provided that routine files, documents and items,
such as real estate abstracts, which are not expected to be held indefinitely, need not be so
recorded but should be documented in the files of the lawyer as to receipt and delivery.

II. Business Account Records. An attorney or law firm must maintain at least one bank
account, other than the trust account, for funds and property received and disbursed outside
the attorney’s fiduciary capacity. The following books and records should be maintained
for such accounts:

1. A record in the form of a fees book or file of copies of billing invoices reflecting all
fees charged and other billings to clients.

2. Copies of receipts, countersigned by the payor, for all cash fee payments.
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3. Check registers, bank statements, canceled checks, and duplicate deposit slips suffi-
cient to establish the receipt of earned fee payments from clients, costs advanced on behalf
of clients, and similar receipts and disbursements.

4. A periodic reconciliation of the checkbook balance and the bank statement balance.
(Added effective September 30, 2005; amended effective June 26, 2008)
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INDEX - PROFESSIONAL CONDUCT

ADMINISTRATIVE AGENCIES
Appearance before, attorneys, duties, 3.9

ADMISSION TO BAR
Applicants, false statements, 8.1

ADVERTISEMENTS
Restrictions, generally, 7.2, 7.3

AFFIDAVITS
Attorneys, documents prepared for litigation, candor, 3.3

ALTERNATIVE DISPUTE RESOLUTION
Neutrals
Attorneys serving as, 2.4
Former third-party neutrals, representation of clients, 1.12

ARBITRATION
Arbitrators, former arbitrators, disqualification, 1.12
Attorneys, fee arbitration, 8.4

ATTORNEY FEES
Arbitration, 8.4
Contingency fees
Advertisements, 7.2
Requirements, 1.5

Criminal cases, 1.5
Disputes, 8.4
Fee agreements, honoring, sale of law practice, 1.17
Fee splitting, when permitted, 1.5, 5.4
Increases, restrictions, sale of law practice, 1.17
Pro bono publico legal services
Generally, 6.1
Limited, short-term services, 6.5

Reasonableness, determination, factors, 1.5

ATTORNEYS
Admiralty attorneys, use of term in communications, 7.4
Admission to bar, applicants, false statements on behalf of, 8.1
Advertisements, 7.2, 7.3
Agreements by
Literary or media rights to client case information, 1.8
Malpractice liability, limiting, 1.8
Noncompetition, sale of law practice, 1.17
Restrictions on right to practice law, 5.6

Appointed counsel, acceptance or refusal of appointment, 6.2
Assistants, nonattorneys, 5.3, 5.4
Attorney-client privilege, 1.6
Bookkeeping, 1.15
Clients
Advice to, 2.1
Allocation of authority to, 1.2
Appointment to represent, 6.2
Child clients, 1.14
Client information
Former clients, 1.9
Use to client’s disadvantage, 1.8

Client’s funds, safekeeping, 1.15
Clients of other lawyers, communication with, 4.2
Clients with disabilities, 1.14
Communications concerning lawyer’s services, false or misleading

statements, 7.1
Confidentiality
Law firms, lawyers working in, 1.10
Requirements, 1.6

Discharge by, generally, 1.16
Documents, returning to, 1.16
Financial assistance to clients, 1.8
Former clients, interests adverse to, 1.9
Informed consent, 1.4, 1.6, 1.7, 1.8
Interests, law reform activities affecting, 6.4
Loans to, 1.8
Notice received, sale of law practice, 1.17
Organizations, 1.13
Payments to, client funds, 1.15
Prospective clients, 1.18, 7.3
Referral to other attorney, 7.2
Relatives who are lawyers, Representation of clients with adverse

interest, 1.8

ATTORNEYS (Cont’d)
Clients (Cont’d)
Representation
Communication with client, 1.4, 1.5
Competence, 1.1
Criminal conduct by client, knowing assistance, 1.2
Diligence, 1.3
Objectives, 1.2
Scope, 1.2, 1.5
Termination, grounds, 1.16
Withdrawal, grounds, 1.16

Rules of Professional Conduct, application, 5.7
Sexual relations with, 1.8

Confidential information
Candor toward court, application of rules, 3.3
Violation of rules of professional conduct, exception, 8.3
When permitted, 1.6

Conflicts of interest
General rule, 1.7
Imputation, firms, 1.10
Pro bono services, limited, short term, 6.5
Prohibited transactions, generally, 1.8
Prospective clients, 1.18

Consent
Communication of client with another lawyer, 4.2
Reporting and production requirements, lawyer trust accounts,

1.15
Courts
Candor toward, 3.3
Communication with judges, 3.5

Deceased attorneys, practice, purchases, 5.4
Disabled attorneys, practice, purchases, 5.4
Disappeared attorneys, practice, purchases, 5.4
Disbarred attorneys, employment by other attorneys, 5.8
Discipline
Advertisements, failure to comply with rules, 7.2
Authority for, 8.5
Failure to respond to inquiry, 8.1

Documents
Destruction or concealment, 3.4
Documents prepared for litigation, candor, 3.3
Mistakenly sent, relating to third persons, 4.4
Returning to clients on termination, 1.16

Ex parte proceedings, candor toward court, 3.3
False statements
Fact or law, 4.1
Lawyer’s services, 7.1
Material facts, 8.1
To tribunals, 3.3

Firms, see Law firms under this topic
Former arbitrators, disqualification, 1.12
Former judges, disqualification, 1.12
Former law clerks, disqualification, 1.12
Former mediators, disqualification, 1.12
Former third-party neutrals, disqualification, 1.12
Gifts, instruments gifting to attorney or relatives, preparing, 1.8
Government lawyers, successive private employment, 1.11
Guardians, appointing, clients with disabilities, 1.14
Involuntary inactive attorneys, employment by other attorneys, 5.8
IOLTA accounts, 1.15
Juries, contact with jurors or prospective jurors, see JURIES
Law firms
Assistants in, 5.3, 5.4
Attorneys working in
Attorney in firm acting as witness where another lawyer in

firm is advocate, 3.7
Client loyalty, 1.10
Ethical conduct, 5.1, 5.2
News media, statements to, 3.6
Serving as witness when other attorney is advocate, 3.7

Defined, 1.10
Disqualification
Former arbitrators, 1.12
Former judges, 1.12
Former law clerks, 1.12
Former partners or associates, 1.10
General rule, 1.10
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ATTORNEYS (Cont’d)
Law firms (Cont’d)
Disqualification (Cont’d)
Government lawyers, successive private employment, 1.11

Employment of disbarred, suspended, or involuntarily inactive
attorneys, 5.8

Former partners or associates
Disqualification, general rule, 1.10
Payments to, 1.5

Letterhead, use, 7.5
Multiple jurisdictions
Firm name, use, 7.5
Identification of lawyers licensed in specific jurisdiction, 7.5

Names, use, 7.5
Nonattorney assistants in, 5.3, 5.4
Partners, ethical conduct of partners and employees,

responsibilities for, 5.1
Trade name, use, 7.5
Trust accounts, see Lawyer trust accounts under this topic

Law-related services, 5.7
Lawsuits
Advocacy, duties, 3.1
Candor, generally, 3.3
Expediting, 3.2
Frivolous lawsuits, prohibition against, 3.1

Lawyer trust accounts, 1.15
Legal authority, adverse to client’s position, 3.3
Legal profession, integrity, maintaining, duties, generally, 8.1, 8.2
Liability, malpractice claims, 1.8
Licenses, renewal, annual, 1.15
Misconduct
Defined, 8.4
Reporting, duties, 8.3

Multijurisdictional practice of law, 5.5
Necessity, avoidance of fraudulent or criminal act by client, 3.3
Nonattorney assistants, 5.3, 5.4
Opinions, use by third persons, 2.3
Partnerships
Nonlawyers, partnerships prohibited, 5.4
Restrictions on right to practice law, 5.6

Patent attorneys, use of term in communications, 7.4
Payments by, client funds, securities or property, payment or delivery

to client, 1.15
Payments to, compensation from persons other than client, restriction,

1.8
Practice of law
Areas of practice, communications concerning, 7.4
Multijurisdictional, 5.5
Restrictions on right to practice, 5.6
Unauthorized, 5.5

Pro bono publico legal services
Annual requirements, 6.1
Limited, short-term services, 6.5

Pro se parties, dealing with, duties, 4.3
Professional conduct, rules of, see Rules of professional conduct

under this topic
Professional independence, 5.4
Proprietary interest in cause of action, acquisition, 1.8
Prosecutors, see PROSECUTORS
Prospective clients, 1.18, 7.3
Record keeping, advertisements, 7.2
Referrals, 7.2
Registration, renewal, annual, 1.15
Relatives, gift instruments gifting to, 1.8
Representative capacity, appearance before legislature, state agencies,

or administrative bodies, 3.9
Rules of professional conduct
Application to law-related services, 5.7
Binding effect, 5.2
Definitions, 1.0
Violations, reporting, 8.3

Sale of law practice
Deceased, disabled or disappeared attorneys, 5.4
Restrictions, 1.17

Solicitation
Advertisements, see ADVERTISEMENTS
Direct contact with prospective clients, 7.3

Specialists, area of practice, 7.4
Statements by

ATTORNEYS (Cont’d)
Statements by (Cont’d)
Candidates for elective office, qualifications or integrity, 8.2
False statements, see same under this topic
Judicial officers, qualifications or integrity, 8.2
Lawyer’s services, 7.2
Prejudicial statements to media, criminal trials, 3.5, 3.6
Specialty areas, 7.4
Trials, 3.4

Suspended attorneys, employment by other attorneys, 5.8
Third-party neutrals, attorneys serving as
Former service, disqualification, 1.2
Generally, 2.4

Third persons, rights of, respect for, duties, 4.4
Tribunals
Candor toward, 3.3
Communication with officials, 3.5

Trust accounts, 1.15
Unauthorized practice of law, prohibited, 5.5
Unrepresented parties, dealing with, duties, 4.3
Witnesses, attorneys as, 3.7

BANKS
Lawyer trust accounts, 1.15

CONFLICTS OF INTEREST
Attorneys
Legal services organizations, 6.3
Prohibited transactions
Exceptions, 1.8
Former clients, 1.9
Generally, 1.7

Sale of law practice, 1.17

CORPORATIONS
Attorneys for, duties, generally, 1.13

COURTS
Candor, 3.3
Rules, knowing disobedience, 3.4

CRIMINAL CASES
Attorney fees, contingency fees, 1.5
Prosecutors, responsibilities, 3.8
Trials, statements during
Criminal trials, prejudicial statements, 3.5, 3.6
Prohibited statements, 3.4

DISCOVERY
Compliance, diligent efforts, 3.4
Frivolous requests, prohibited, 3.4

DISSOLUTION OF MARRIAGE
Attorney fees, contingency fees, 1.5

EVIDENCE
Access to, obstruction, 3.4
False evidence
Knowingly offering to court, 3.3
Refusal to offer, 3.3

Falsification of, participation in, 3.4

EX PARTE PROCEEDINGS
Candor toward court, generally, 3.3

FINANCIAL INSTITUTIONS
Lawyer trust accounts, 1.15

GUARDIANS AD LITEM
Appointment, lawyers, duty to seek for clients, 1.14

GUARDIANS AND CONSERVATORS
Appointment, lawyers, duty to seek for clients, 1.14

JUDGES
Former judges, disqualification, 1.12

JURIES
Jurors
Communication with, 3.5
Family members, communication with, application of rules, 3.5
Improper conduct by or toward, revealing to court, 3.5
Investigation of, 3.5

Prospective jurors
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JURIES (Cont’d)
Prospective jurors (Cont’d)
Communication with, prior to trial, 3.5
Family members, communication with, application of rules, 3.5
Improper conduct by or toward, revealing to court, 3.5
Investigation of, 3.5

JURISDICTION
Attorney conduct, generally, 8.5

LAW CLERKS
Former law clerks, disqualification, 1.12

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
Rulemaking, approval and termination of financial institutions, lawyer

trust accounts, 1.15

LAWYERS PROFESSIONAL RESPONSIBILITY OFFICE
Lawyer trust accounts, duties regarding, 1.15

LEGAL SERVICES ORGANIZATIONS
Attorneys, conflict of interest, 6.3

LEGISLATURE
Appearance before, attorneys, 3.9

LOANS
Attorneys, loans to clients, 1.8

MALPRACTICE
Attorney malpractice, 1.8

MEDIATION
Former mediators, disqualification, 1.12

NEWS MEDIA
Prejudicial statements to, by attorneys, criminal trials, 3.5

PARTIES TO SUITS
Attorneys, communication with other parties, 4.2
Opposing parties, fairness, attorneys, 3.4
Pro se parties, attorneys, duties when dealing with, 4.3

PROSECUTORS
Criminal proceedings, responsibilities, 3.8

SAVINGS AND LOAN ASSOCIATIONS
Lawyer trust accounts, 1.15

SETTLEMENT
Agreements, attorneys representing two or more clients, 1.8
Offers, client’s decisions regarding settlement offers, 1.2

SEX
Sexual relations, lawyers and clients, 1.8

STATE AGENCIES
Appearance before, attorneys, 3.9

SUBPOENAS
Prosecutors, duties generally, 3.8

TRIALS
Advocacy, duties, 3.1
Candor toward court, 3.3
Criminal trials, statements during
Criminal trials, prejudicial statements, 3.5, 3.6
Prohibited statements, 3.4

WITNESSES
Attorneys as, restrictions, generally, 3.7
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TEXT OF RULES

Rule 1. Definitions
As used in these Rules:

(1) "Board" means the Lawyers Professional Responsibility Board.
(2) "Chair" means the Chair of the Board.
(3) "Executive Committee" means the committee appointed by the Chair under

Rule 4(d).
(4) "Director" means the Director of the Office of Lawyers Professional Respon-

sibility.
(5) "District Bar Association" includes the Range Bar Association.
(6) "District Chair" means the Chair of a District Bar Association’s Ethics Com-

mittee.
(7) "District Committee" means a District Bar Association’s Ethics Committee.
(8) "Notify" means to give personal notice or to mail to the person at the person’s

last known address or the address maintained on this Court’s attorney registration records,
or to the person’s attorney if the person is represented by counsel.

(9) "Panel" means a panel of the Board.
(Amended July 1, 1986; amended January 1, 1989; amended February 11, 1991, effective
March 1, 1991.)
Rule 2. Purpose

It is of primary importance to the public and to the members of the Bar that cases
of lawyers’ alleged disability or unprofessional conduct be promptly investigated and dis-
posed of with fairness and justice, having in mind the public, the lawyer complained of and
the profession as a whole, and that disability or disciplinary proceedings be commenced
in those cases where investigation discloses they are warranted. Such investigations and
proceedings shall be conducted in accordance with these Rules.
(Amended July 22, 1982; amended July 1, 1986.)
Rule 3. District Ethics Committee

(a) Composition. Each District Committee shall consist of:
(1) A Chair appointed by this Court for such time as it designates and serving at

the pleasure of this Court but not more than six years as Chair; and
(2) Four or more persons whom the District Bar Association (or, upon failure

thereof, this Court) may appoint to three-year terms except that shorter terms shall be used
where necessary to assure that approximately one-third of all terms expire annually. No
person may serve more than two consecutive three-year terms, nor more than a total of
four three-year terms, in addition to any additional shorter term for which the person was
originally appointed and any period served as District Chair. At least 20 percent of each
District Committee’s members shall be nonlawyers. Every effort shall be made to appoint
lawyer members from the various areas of practice. The Board shall monitor District Com-
mittee compliance with this objective and the District Committee shall include information
on compliance in its annual report to the Court.
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(b) Duties. The District Committee shall investigate complaints of lawyers’ alleged
unprofessional conduct and make reports and recommendations thereon as provided in
these Rules in a format prescribed by the Executive Committee. It shall meet at least an-
nually and from time to time as required. The District Chair shall prepare and submit an
annual report to the Board and this Court in a format specified by the Executive Committee
and make such other reports as the Executive Committee may require.
(Amended July 1, 1986; amended January 1, 1989; amended February 11, 1991, effective
March 1, 1991.)
Rule 4. Lawyers Professional Responsibility Board

(a) Composition. The Board shall consist of:
(1) A Chair appointed by this Court for such time as it designates and serving at

the pleasure of this Court but not more than six years as Chair; and
(2) Thirteen lawyers having their principal office in this state, six of whom the

Minnesota State Bar Association may nominate, and nine nonlawyers resident in this State,
all appointed by this Court to three-year terms except that shorter terms shall be used where
necessary to assure that as nearly as may be one-third of all terms expire each February 1.
No person may serve more than two three-year terms, in addition to any additional shorter
term for which the person was originally appointed and any period served as Chair. To
the extent possible, members shall be geographically representative of the state and lawyer
members shall reflect a broad cross section of areas of practice.

(b) Compensation. The Chair, other Board members, and other panel members shall
serve without compensation, but shall be paid their reasonable and necessary expenses in-
curred in the performance of their duties.

(c) Duties. The Board shall have general supervisory authority over the administration
of the Office of Lawyers Professional Responsibility and these Rules, and may, from time
to time, issue opinions on questions of professional conduct. The Board shall prepare and
submit to this Court an annual report covering the operation of the lawyer discipline and
disability system. The Board may elect a Vice-Chair and specify the Vice-Chair’s duties.
Board meetings are open to the public, except the Board may go into closed session not
open to the public to discuss matters protected by Rule 20 or for other good cause.

(d) Executive Committee. The Executive Committee, consisting of the Chair, and
two lawyers and two nonlawyers designated annually by the Chair, shall be responsible for
carrying out the duties set forth in these Rules and for the general supervision of the Office
of Lawyers Professional Responsibility. The Executive Committee shall act on behalf of
the Board between Board meetings. If requested by the Executive Committee, it shall have
the assistance of the State Court Administrator’s office in carrying out its responsibilities.
Members shall have served at least one year as a member of the Board prior to appointment
to the Executive Committee. Members shall not be assigned to Panels during their terms
on the Executive Committee.

(e) Panels. The Chair shall divide the Board into Panels, each consisting of not less
than three Board members and at least one of whom is a nonlawyer, and shall designate
a Chair and a Vice-Chair for each Panel. Three Panel members, at least one of whom is a
nonlawyer and at least one of whom is a lawyer, shall constitute a quorum. No Board mem-
ber shall be assigned to a matter in which disqualification would be required of a judge
under Canon 3 of the Code of Judicial Conduct. The Board’s Chair or the Vice-Chair may
designate substitute Panel members from current or former Board members or current or
former District Committee members for the particular matter, provided, that any panel with
other than current Board members must include at least one current lawyer Board member.
A Panel may refer any matters before it to the full Board, excluding members of the Exec-
utive Committee.

(f) Assignment to Panels. The Director shall assign matters to Panels in rotation. The
Executive Committee may, however, redistribute case assignments to balance workloads
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among the Panels, appoint substitute panel members to utilize Board member or District
Committee member expertise, and assign appeals of multiple admonitions issued to the
same lawyer to the same Panel for hearing.

(g) Approval of petitions. Except as provided in these Rules or ordered by this Court,
no petition for disciplinary action shall be filed with this Court without the approval of a
Panel or the Board.
(Amended and effective May 11, 1978; amended July 22, 1982; amended July 1, 1986;
amended January 1, 1989; amended February 11, 1991, effective March 1, 1991; amended
to govern all lawyer disciplinary actions commenced on or after January 1, 1995.)
Rule 5. Director

(a) Appointment. The Director shall be appointed by and serve at the pleasure of
this Court, and shall be paid such salary as this Court shall fix. The Board shall review the
performance of the Director every two years or at such times as this Court directs and the
Board shall make recommendations to this Court concerning the continuing service of the
Director.

(b) Duties. The Director shall be responsible and accountable directly to the Board and
through the Board to this Court for the proper administration of the Office of Lawyers Pro-
fessional Responsibility and these Rules. The Director shall prepare and submit to the Board
an annual report covering the operation of the Office of Lawyers Professional Responsibil-
ity and shall make such other reports to the Board as the Board or this Court through the
Board may order.

(c) Employees. The Director when authorized by the Board may employ, on behalf of
this Court, persons at such compensation as the Board shall recommend and as this Court
may approve.

(d) Client Security Board Services. Subject to the approval of this Court, the Client
Security Board and the Lawyers Board, the Director may provide staff investigative and
other services to the Client Security Board. Compensation for such services may be paid
by the Client Security Board to the Director’s office upon such terms as are approved by the
Lawyers Board and the Client Security Board. The Lawyers Board and the Client Security
Board may also establish further terms for the provision by the Director of such services.
(Amended July 22, 1982; amended July 1, 1986; amended May 21, 1987, effective July 1,
1987; amended January 1, 1989.)
Rule 6. Complaints

(a) Investigation. All complaints of lawyers’ alleged unprofessional conduct or alle-
gations of disability shall be investigated pursuant to these Rules. No District Committee
investigator shall investigate a matter in which disqualification would be required of a judge
under Canon 3 of the Code of Judicial Conduct. No employee of the office of Lawyers Pro-
fessional Responsibility shall be assigned to a matter if the employee’s activities outside
the Office are such that a judge with similar activities would be disqualified under Canon 3
of the Code of Judicial Conduct.

(b) Notification; referral. If a complaint of a lawyer’s alleged unprofessional conduct
is submitted to a District Committee, the District Chair promptly shall notify the Director of
its pendency. If a complaint is submitted to the Director, it shall be referred for investigation
to the District Committee of the district where the lawyer’s principal office is located or
in exceptional circumstances to such other District Committee as the Director reasonably
selects, unless the Director determines to investigate it without referral or that discipline is
not warranted.

(c) Copies of investigator’s report.Upon the request of the lawyer being investigated,
the Director shall provide a copy of the investigator’s report, whether that investigation was
undertaken by the District Committee or the Director’s Office.
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(d) Opportunity to respond to statements. The District Committee or the Director’s
Office shall afford the complainant an opportunity to reply to the lawyer’s response to the
complaint.
(Amended July 1, 1986; amended January 1, 1989; amended February 11, 1991, effective
March 1, 1991; amended to govern all lawyer disciplinary actions commenced on or after
January 1, 1995.)
Rule 6X. (Repealed August 1, 1999.)
Rule 6Y. (Repealed August 1, 1999.)
Rule 6Z. Complaints Involving Judges

(a) Jurisdiction. The Lawyers Professional Responsibility Board has jurisdiction to
consider whether discipline as a lawyer is warranted in matters involving conduct of any
judge occurring prior to the assumption of judicial office and conduct of a part-time judge,
including referees of conciliation court, not occurring in a judicial capacity. The Board on
Judicial Standards may also exercise jurisdiction to consider whether judicial discipline is
warranted in such matters.

(b) Procedure for Conduct Occurring Prior to Assumption of Judicial Office.
(1) Complaint; Notice. If either the executive secretary or the Office of Lawyers

Professional Responsibility makes an inquiry or investigation, or receives a complaint, con-
cerning the conduct of a judge occurring prior to assumption of judicial office, it shall so
notify the other. Notice is not required if all proceedings relating to the inquiry, investiga-
tion or complaint have been resolved before the judge assumes judicial office.

(2) Investigation. Complaints of a judge’s unprofessional conduct occurring
prior to the judge assuming judicial office shall be investigated by the Office of Lawyers
Professional Responsibility and processed pursuant to the Rules on Lawyers Professional
Responsibility. The Board on Judicial Standards may suspend a related inquiry pending
the outcome of the investigation and/or proceedings.

(3) Authority of Board on Judicial Standards to Proceed Directly to Public
Charges. If probable cause has been determined under Rule 9(j)(ii) of the Rules on Lawyers
Professional Responsibility or proceedings before a referee or the Supreme Court have been
commenced under those rules, the Board on Judicial Standards may, after finding sufficient
cause under Rule 6 of the Rules of the Board on Judicial Standards, proceed directly to the
issuance of a formal complaint under Rule 8 of those rules.

(4) Record of Lawyer Discipline Admissible in Judicial Disciplinary Pro-
ceeding. If there is a hearing under Rule 9 or Rule 14 of the Rules on Lawyers Professional
Responsibility, the record of the hearing, including the transcript, and the findings and con-
clusions of the panel, referee, and/or the Court shall be admissible in any hearing convened
pursuant to Rule 10 of the Rules of the Board on Judicial Standards. Counsel for the judge
and the Board on Judicial Standards may be permitted to introduce additional evidence,
relevant to violations of the Code of Judicial Conduct, at the hearing under Rule 10.
(Added effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment
Rule 6Z outlines the process for handling complaints concerning conduct by a judge

before assuming judicial office. Rule 6Z(a) grants the Lawyers Professional Responsibil-
ity Board jurisdiction to consider whether such conduct warrants lawyer discipline, while
the Board on Judicial Standards retains jurisdiction to consider whether the same conduct
warrants judicial discipline. R.Bd.Jud.Std. 2.

The procedural provisions of Rule 6Z(b)(1)-(4) are identical to those in R.Bd.Jud.Stds.
6Z(a)-(d). The committee felt that repetition of the significant procedural provisions was
more convenient and appropriate than a cross-reference.
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Rule 6Z(b)(1) is identical to R.Bd.Jud.Std. 6Z(a) and requires the staff of the Lawyers
Professional Responsibility Board and the Judicial Standards Board to notify each other
about complaints concerning conduct by a judge occurring before the judge assumed judi-
cial office. Notice is not required if all proceedings relating to the inquiry, investigation or
complaint have been resolved before the judge assumed judicial office.

Rule 6Z(b)(1) neither increases nor decreases the authority of the executive secretary
or Office of Lawyers Professional Responsibility to investigate or act on any matter. That
authority is governed by other rules. Rule 6Z(b)(1) merely establishes a mutual duty to pro-
vide notice about complaints or inquiries concerning conduct of a judge occurring before
the judge assumed judicial office.

Although a fair number of complaints received by the executive secretary and the Of-
fice of Professional Responsibility are frivolous, there have been relatively few complaints
concerning conduct occurring prior to a judge assuming judicial office. Thus, the commit-
tee believes that this procedure will not result in a needless duplication of efforts.

Under Rule 6Z(b)(2) and its counterpart R.Bd.Jud.Std. 6Z(b), it is contemplated that
complaints about the conduct of a judge occurring prior to the judge assuming judicial of-
fice will be investigated in the first instance by the Office of Lawyers Professional Responsi-
bility, and the results would be disclosed to the Board on Judicial Standards. R.Bd.Jud.Std.
5(a)(4); R.L.Prof.Resp. 20(a)(10). This allows for efficient and effective use of investigative
resources by both disciplinary boards.

Rule 6Z(b)(3) is identical to R.Bd.Jud.Std. 6Z(c) and authorizes the Board on Judicial
Standards to proceed directly to issuance of a formal complaint under R.Bd.Jud.Std. 8 when
there has been a related public proceeding under the Rules on Lawyers Professional Re-
sponsibility involving conduct of a judge that occurred prior to the judge assuming judicial
office. In these circumstances the procedure under R.Bd.Jud.Std. 7 may only serve to delay
the judicial disciplinary process.

Rule 6Z(b)(3) does not prohibit the Board on Judicial Standards from proceeding to
public disciplinary proceedings in cases in which only private discipline (e.g., an admoni-
tion) has been imposed under the Rules on Lawyers Professional Responsibility for conduct
of a judge occurring prior to the judge assuming judicial office. In these cases, the Board
on Judicial Standards would be required to follow R.Bd.Jud.Std. 7 (unless, of course, the
matter is resolved earlier, for example, by dismissal or public reprimand).

Rule 6Z(b)(4) is identical to R.Bd.Jud.Std. 6Z(d) and authorizes the use of the hear-
ing record and the findings and recommendations of the lawyer disciplinary process in the
judicial disciplinary process. This is intended to streamline the judicial disciplinary hear-
ing when there has already been a formal fact finding hearing in the lawyer disciplinary
process, and permits the Supreme Court to rule on both disciplinary matters as quickly as
possible.

Under Rule 6Z(b)(4) it is contemplated that the hearing record and the findings and
conclusions of the lawyer disciplinary process will be the first evidence introduced in the ju-
dicial disciplinary hearing. Counsel for the Board on Judicial Standards and the judge may
be permitted to introduce additional evidence relevant to alleged Code of Judicial Conduct
violations at the judicial disciplinary hearing. Counsel must be aware that there may be
situations in which the introduction of additional evidence will not be permitted. See, e.g.,
In re Gillard, 260 N.W.2d 562, 564 (Minn. 1977) (after review of hearing record and find-
ings and conclusions from lawyer disciplinary process, Supreme Court ruled that findings
would not be subject to collateral attack in the related judicial disciplinary proceeding and
that additional evidence may be introduced only as a result of a stipulation or order of the
fact finder); In re Gillard, 271 N.W.2d 785, 809 (Minn. 1978) (upholding removal and dis-
barment where Board on Judicial Standards as fact finder refused to consider additional
testimony but allowed filing of deposition and exhibits and made alternative findings based
on those filings). Although the Rules of the Board on Judicial Standards do not expressly
provide for a pre-hearing conference, it is contemplated that admissibility issues will be
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resolved by the presider of the fact finding panel sufficiently in advance of the hearing to
allow the parties adequate time to prepare for the hearing.
Rule 7. District Committee Investigation

(a) Assignment; assistance. The District Chair may investigate or assign investiga-
tion of the complaint to one or more of the Committee’s members, and may request the
Director’s assistance in making the investigation. The investigation may be conducted by
means of written and telephonic communication and personal interviews.

(b) Report. The investigator’s report and recommendations shall be submitted for re-
view and approval to the District Chair, the Chair’s designee or to a committee designated
for this purpose by the District Chair, prior to its submission to the Director. The report
shall include a recommendation that the Director:

(1) Determine that discipline is not warranted;
(2) Issue an admonition;
(3) Refer the matter to a Panel; or
(4) Investigate the matter further.

If the report recommends discipline not warranted or admonition, the investigator shall
include in the report a draft letter of disposition in a format prescribed by the Director.

(c) Time. The investigation shall be completed and the report made promptly and, in
any event within 90 days after the District Committee received the complaint, unless good
cause exists. If the report is not made within 90 days, the District Chair or the Chair’s de-
signee within that time shall notify the Director of the reasons for the delay. If a District
Committee has a pattern of responding substantially beyond the 90-day limitation, the Di-
rector shall advise the Board and the Chair shall seek to remedy the matter through the
President of the appropriate District Bar Association.

(d) Removal. The Director may at any time and for any reason remove a complaint
from a District Committee’s consideration by notifying the District Chair of the removal.

(e) Notice to complainant. The Director shall keep the complainant advised of the
progress of the proceedings.
(Amended July 1, 1986; amended January 1, 1989; amended February 11, 1991, effective
March 1, 1991; amended effective for lawyer discipline matters pending or commenced
after August 1, 1999.)
Rule 8. Director’s Investigation

(a) Initiating investigation. At any time, with or without a complaint or a District
Committee’s report, and upon a reasonable belief that professional misconduct may have
occurred, the Director may make such investigation as the Director deems appropriate as
to the conduct of any lawyer or lawyers; provided, however, that investigations to be com-
menced upon the sole initiative of the Director shall not be commenced without the prior
approval of the Executive Committee.

(b) Complaints by criminal defendants.No investigation shall commence on a com-
plaint by or on behalf of a party represented by court appointed counsel, insofar as the
complaint against the court appointed attorney alleges incompetent representation by the
attorney in the pending matter. Any such complaint shall be summarily dismissed without
prejudice. The Director’s dismissal shall inform the complainant that the complaint may
be sent to the chief district judge or trial court judge involved in the pending matter. The
judge may, at any time, refer the matter to the Director for investigation. The Director may
communicate with the appropriate court regarding the complaint and its disposition.

(c) Investigatory subpoena.With the Board Chair or Vice-Chair’s approval upon the
Director’s application showing that it is necessary to do this before issuance of charges un-
der Rule 9(a), the Director may subpoena and take the testimony of any person believed
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to possess information concerning possible unprofessional conduct of a lawyer. The exam-
ination shall be recorded by such means as the Director designates. The District Court of
Ramsey County shall have jurisdiction over issuance of subpoenas and over motions aris-
ing from the examination.

(d) Disposition.

(1) Determination Discipline not Warranted. If, in a matter where there has been
a complaint, the Director concludes that discipline is not warranted, the Director shall so
notify the lawyer involved, the complainant, and the Chair of the District Committee, if
any, that has considered the complaint. The notification shall:

(i) Set forth a brief explanation of the Director’s conclusion;

(ii) Set forth the complainant’s identity and the complaint’s substance; and

(iii) Inform the complainant of the right to appeal under subdivision (e).

(2) Admonition. In any matter, with or without a complaint, if the Director con-
cludes that a lawyer’s conduct was unprofessional but of an isolated and nonserious nature,
the Director may issue an admonition. The Director shall issue an admonition if so directed
by a Board member reviewing a complainant appeal, under the circumstances identified in
Rule 8(e). The Director shall notify the lawyer in writing:

(i) Of the admonition;

(ii) That the admonition is in lieu of the Director’s presenting charges of
unprofessional conduct to a Panel;

(iii) That the lawyer may, by notifying the Director in writing within 14 days,
demand that the Director so present the charges to a Panel which shall consider the matter
de novo or instruct the Director to file a Petition for Disciplinary Action in this Court; and

(iv) That unless the lawyer so demands, the Director after that time will
notify the complainant, if any, and the Chair of the District Committee, if any, that has con-
sidered the complaint, that the Director has issued the admonition.

If the lawyer makes no demand under clause (iii), the Director shall notify as
provided in clause (iv). The notification to the complainant, if any, shall inform the com-
plainant of the right to appeal under subdivision (e).

(3) Stipulated probation.

(i) In any matter, with or without a complaint, if the Director concludes that
a lawyer’s conduct was unprofessional and that a private probation is appropriate, and the
Board Chair or Vice-Chair approves, the Director and the lawyer may agree that the lawyer
will be subject to private probation for a specified period up to two years, provided the
lawyer throughout the period complies with specified reasonable conditions. At any time
during the period, with the Board Chair or Vice-Chair’s approval, the Director and the
lawyer may agree to modify the agreement or to one extension of it for a specified period
up to two additional years. The Director shall maintain a permanent disciplinary record of
all stipulated probations.

(ii) The Director shall notify the complainant, if any, and the Chair of the
District Committee, if any, that has considered the complaint, of the agreement and any
modification. The notification to the complainant, if any, shall inform the complainant of
the right to appeal under subdivision (e).

(iii) If it appears that the lawyer has violated the conditions of the probation,
or engaged in further misconduct, the Director may either submit the matter to a Panel or
upon a motion made with notice to the attorney and approved by a Panel Chair chosen in
rotation, file a petition for disciplinary action under Rule 12. A lawyer may, in the stipula-
tion for probation, waive the right to such consideration by the Panel or Panel Chair.
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(4) Submission to Panel. The Director shall submit the matter to a Panel under
Rule 9 if:

(i) In any matter, with or without a complaint, the Director concludes that
public discipline is warranted;

(ii) The lawyer makes a demand under subdivision (d) (2)(iii);
(iii) A reviewing Board member so directs upon an appeal under subdivision

(e); or
(iv) The Director determines that a violation of the terms of a conditional

admission agreement warrants revocation of the conditional admission.
(5) Extension or Modification of a Conditional Admission Agreement. If, in a

matter involving a complaint against a conditionally admitted lawyer the Director deter-
mines that the conditional admission agreement was violated, the Director may enter into
an agreement with the lawyer and the Board of Law Examiners to modify or extend the
terms of the agreement for a period not to exceed two years.

(e) Review by Lawyers Board. If the complainant is not satisfied with the Director’s
disposition under Rule 8(d)(1), (2) or (3), the complainant may appeal the matter by notify-
ing the Director in writing within 14 days. The Director shall notify the lawyer of the appeal
and assign the matter by rotation to a Board member, other than an Executive committee
member, appointed by the Chair. The reviewing Board member may:

(1) approve the Director’s disposition; or
(2) direct that further investigation be undertaken; or
(3) if a district ethics committee recommended discipline, but the Director deter-

mined that discipline is not warranted, the Board member may instruct the Director to issue
an admonition; or

(4) in any case that has been investigated, if the Board member concludes that
public discipline is warranted, the Board member may instruct the Director to issue charges
of unprofessional conduct for submission to a Panel other than the Board member’s own.
The reviewing Board member shall set forth an explanation of the Board member’s action.
A summary dismissal by the Director under Rule 8(b) shall be final and may not be appealed
to a Board member for review under this section.
(Amended July 22, 1982; amended July 1, 1986; amended January 1, 1989; amended Feb-
ruary 11, 1991, effective March 1, 1991; amended to govern all lawyer disciplinary actions
commenced on or after January 1, 1995; amended effective August 10, 2005.)
Rule 9. Panel Proceedings

(a) Charges; setting pre-hearing meeting. If the matter is to be submitted to a Panel,
the Director shall prepare charges of unprofessional conduct, assign them to a Panel by
rotation, schedule a pre-hearing meeting, and notify the lawyer of:

(1) The charges;
(2) The name, address, and telephone number of the Panel Chair and Vice-Chair;
(3) The time and place of the pre-hearing meeting; and
(4) The lawyer’s obligation to appear at the time set unless the meeting is resched-

uled by agreement of the parties or by order of the Panel Chair or Vice-Chair.
(b) Answer to charges. Not less than seven days before the pre-hearing meeting, the

lawyer shall serve on the Director an answer to the charges. The answer may deny or admit
any accusations or state any defense or privilege.

(c) Request for admission. Either party may serve upon the other a request for admis-
sion. The request shall be made before the pre-hearing meeting or within ten days thereafter.
The Rules of Civil Procedure for the District Courts applicable to requests for admissions
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govern, except that the time for answers or objections is ten days and the Panel Chair or
Vice-Chair shall rule upon any objections. If a party fails to admit, the Panel may award
expenses as permitted by the Rules of Civil Procedure for District Courts.

(d) Deposition. Either party may take a deposition as provided by the Rules of Civil
Procedure for the District Courts. A deposition under this Rule may be taken before the pre-
hearing meeting or within ten days thereafter. The District Court of Ramsey County shall
have jurisdiction over issuance of subpoenas and over motions arising from the deposition.
The lawyer shall be denominated by number or randomly selected initials in any District
Court proceeding.

(e) Pre-hearingmeeting. The Director and the lawyer shall attend a pre-hearing meet-
ing. At the meeting:

(1) The parties shall endeavor to formulate stipulations of fact and to narrow and
simplify the issues in order to expedite the Panel hearing;

(2) Each party shall mark and provide the other party a copy of each affidavit
or other exhibit to be introduced at the Panel hearing. The genuineness of each exhibit is
admitted unless objection is served within ten days after the prehearing meeting. If a party
objects, the Panel may award expenses of proof as permitted by the Rules of Civil Procedure
for the District Courts. No additional exhibit shall be received at the Panel hearing without
the opposing party’s consent or the Panel’s permission; and

(3) The parties shall prepare a prehearing statement.
(f) Setting Panel hearing. Promptly after the prehearing meeting, the Director shall

schedule a hearing by the Panel on the charges and notify the lawyer of:
(1) The time and place of the hearing;
(2) The lawyer’s right to be heard at the hearing; and
(3) The lawyer’s obligation to appear at the time set unless the hearing is resched-

uled by agreement of the parties or by order of the Panel Chair or Vice-Chair.
The Director shall also notify the complainant, if any, of the hearing’s time and place.

The Director shall send each Panel member a copy of the charges, of any stipulations, and
of the prehearing statement. Each party shall provide to each Panel member in advance of
the Panel hearing, copies of all documentary exhibits marked by that party at the prehearing
meeting, unless the parties agree otherwise or the Panel Chair or Vice-Chair orders to the
contrary.

(g) Referee probable cause hearing. Upon the certification of the Panel Chair and
the Board Chair to the Court that extraordinary circumstances indicate that a matter is not
suitable for submission to a Panel under this Rule, because of exceptional complexity or
other reasons, the Court may appoint a referee with directions to conduct a probable cause
hearing acting as a Panel would under this Rule, or the Court may remand the matter to a
Panel under this Rule with instructions, or the Court may direct the Director to file with this
Court a petition for disciplinary action under Rule 12(a). If a referee is appointed to sub-
stitute for a Panel, the referee shall have the powers of a district court judge and Ramsey
County District Court shall not exercise such powers in such case. If the referee so ap-
pointed determines there is probable cause as to any charge and a petition for disciplinary
action is filed in this Court, the Court may appoint the same referee to conduct a hearing
on the petition for disciplinary action under Rule 14. If a referee appointed under Rule 14
considers all of the evidence presented at the probable cause hearing, a transcript of that
hearing shall be made part of the public record.

(h) Form of evidence at Panel hearing. The Panel shall receive evidence only in the
form of affidavits, depositions or other documents except for testimony by:

(1) The lawyer;
(2) A complainant who affirmatively desires to attend; and
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(3) A witness whose testimony the Panel Chair or Vice-Chair authorized for good
cause.

If testimony is authorized, it shall be subject to cross-examination and the Rules of
Evidence and a party may compel attendance of a witness or production of documentary
or tangible evidence as provided in the Rules of Civil Procedure for the District Courts.
The District Court of Ramsey County shall have jurisdiction over issuance of subpoenas,
motions respecting subpoenas, motions to compel witnesses to testify or give evidence,
and determinations of claims of privilege. The lawyer shall be denominated by number or
randomly selected initials in any district court proceeding.

(i) Procedure at Panel hearing. Unless the Panel for cause otherwise permits, the
Panel hearing shall proceed as follows:

(1) The Chair shall explain that the hearing’s purpose is to determine:
(i) whether there is probable cause to believe that public discipline is war-

ranted on each charge, and that the Panel will terminate the hearing on any charge whenever
it is satisfied that there is or is not such probable cause;

(ii) if an admonition has been issued under Rule 8(d)(2) or 8(e), that the
hearing’s purpose is to determine whether the Panel should affirm the admonition on the
ground that it is supported by clear and convincing evidence, should reverse the admonition,
or, if there is probable cause to believe that public discipline is warranted, should instruct
the Director to file a petition for disciplinary action in this Court; or

(iii) whether there is probable cause to believe that a conditional admission
agreement has been violated, thereby warranting revocation of the conditional admission
to practice law, and that the Panel will terminate the hearing whenever it is satisfied there
is or is not such probable cause.

(2) The Director shall briefly summarize the matters admitted by the parties, the
matters remaining for resolution, and the proof which the Director proposes to offer thereon;

(3) The lawyer may respond to the Director’s remarks;
(4) The parties shall introduce their evidence in conformity with the Rules of

Evidence except that affidavits and depositions are admissible in lieu of testimony;
(5) The parties may present oral arguments;
(6) The complainant may be present for all parts of the hearing related to the

complainant’s complaint except when excluded for good cause; and
(7) The Panel shall either recess to deliberate or take the matter under advisement.

(j) Disposition. After the hearing, the Panel shall:
(1) if the hearing was held on charges of unprofessional conduct:

(i) determine that there is not probable cause to believe that public discipline
is warranted, or that there is not probable cause to believe that revocation of a conditional
admission is warranted;

(ii) if it finds probable cause to believe that public discipline is warranted,
instruct the Director to file in this Court a petition for disciplinary action. The Panel shall
not make a recommendation as to the matter’s ultimate disposition;

(iii) if it concludes that the attorney engaged in conduct that was unprofes-
sional but of an isolated and nonserious nature, the Panel shall state the facts and conclu-
sions constituting unprofessional conduct and issue an admonition; or

(iv) if it finds probable cause to revoke a conditional admission agreement,
instruct the Director to file in this Court a petition for revocation of conditional admission.

(2) If the hearing was on a lawyer’s appeal of an admonition issued under Rule
8(d)(2), the Panel shall affirm or reverse the admonition, or, if there is probable cause to
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believe that public discipline is warranted, instruct the Director to file a petition for disci-
plinary action in this Court.

(k) Notification. The Director shall notify the lawyer, the complainant, if any, and the
District Committee, if any, that has the complaint, of the Panel’s disposition. The notifi-
cation to the complainant, if any, shall inform the complainant of the right to petition for
review under subdivision (l). If the Panel affirmed the Director’s admonition, the notifica-
tion to the lawyer shall inform the lawyer of the right to appeal to the Supreme Court under
subdivision (m).

(l) Complainant’s petition for review. If not satisfied with the Panel’s disposition,
the Complainant may within 14 days file with the Clerk of the Appellate Courts a petition
for review. The clerk shall notify the respondent and the Board Chair of the petition. The
respondent shall be denominated by number or randomly selected initials in the proceeding.
This Court will grant the review only if the petition shows that the Panel acted arbitrarily,
capriciously, or unreasonably. If the Court grants review, it may order such proceedings
as it deems appropriate. Upon conclusion of such proceedings, the Court may dismiss the
petition or, if it finds that the Panel acted arbitrarily, capriciously, or unreasonably, remand
the matter to the same or a different Panel, direct the filing of a petition for disciplinary
action or a petition for revocation of conditional admission, or take any other action as the
interest of justice may require.

(m) Respondent’s appeal to Supreme Court. The lawyer may appeal a Panel’s af-
firmance of the Director’s admonition or an admonition issued by a Panel by filing a notice
of appeal and seven copies thereof with the Clerk of Appellate Courts and by serving a
copy on the Director within 30 days after being notified of the Panel’s action. The respon-
dent shall be denominated by number or randomly selected initials in the proceeding. This
Court may review the matter on the record or order such further proceedings as it deems
appropriate. Upon conclusion of such proceedings, the Court may either affirm the decision
or make such other disposition as it deems appropriate.

(n) Manner of recording. The Director shall arrange for a court reporter to make a
record of the proceedings as in civil cases.

(o) Panel Chair authority. Requests or disputes arising under this Rule before the
Panel hearing commences may be determined by the Panel Chair or Vice-Chair. For good
cause shown, the Panel Chair or Vice-Chair may shorten or enlarge time periods for dis-
covery under this Rule.
(Amended July 22, 1982; amendedOctober 22, 1984; amended July 1, 1986; amendedApril
27, 1987, effective July 1, 1987; amended January 1, 1989; amended February 11, 1991,
effective March 1, 1991; amended to govern all lawyer disciplinary actions commenced
on or after January 1, 1995; amended effective June 13, 1996; amended effective June 24,
1996; amended effective for lawyer discipline matters pending or commenced after August
1, 1999; amended effective August 10, 2005.)
Rule 10. Dispensing with Panel Proceedings

(a) Agreement of parties. The parties by written agreement may dispense with some
or all procedures under Rule 9 before the Director files a petition under Rule 12.

(b) Admission. If the lawyer admits some or all charges, the Director may dispense
with some or all procedures under Rule 9 and file a petition for disciplinary action together
with the lawyer’s admission. This Court may act thereon with or without any of the proce-
dures under Rules 12, 13, or 14.

(c) Criminal conviction or guilty plea. If a lawyer pleads guilty to or is convicted of a
felony underMinnesota statutes, a crime punishable by incarceration for more than one year
under the laws of any other jurisdiction, or any lesser crime a necessary element of which
involves interference with the administration of justice, false swearing, misrepresentation,
fraud, willful extortion, misappropriation, theft, or an attempt, conspiracy, or solicitation
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of another to commit such a crime, the Director may either submit the matter to a Panel or,
with the approval of the Chair of the Board, file a petition under Rule 12.

(d) Other serious matters. In matters in which there are an attorney’s admissions,
civil findings, or apparently clear and convincing documentary evidence of an offense of a
type for which the Court has suspended or disbarred lawyers in the past, such as misappro-
priation of funds, repeated nonfiling of personal income tax returns, flagrant noncooperation
including failure to attend a prehearing meeting, fraud and the like, the Director may ei-
ther submit the matter to a Panel or upon a motion made with notice to the attorney and
approved by the Panel Chair, file the petition under Rule 12.

(e) Additional charges. If a petition under Rule 12 is pending before this Court, the
Director must present the matter to the Panel Chair, or if the matter was not heard by a Panel,
to the Board Chair, or Vice-Chair, for approval before amending the petition to include
additional charges based upon conduct committed before or after the petition was filed.

(f) Discontinuing Panel proceedings. The Director may discontinue Panel proceed-
ings for the matter to be disposed of under Rule 8(d)(1), (2), or (3).

(Amended July 22, 1982; amended July 1, 1986; amended April 27, 1987, effective July 1,
1987; amended January 1, 1989; amended February 11, 1991, effective March 1, 1991.)

Rule 11. Resignation

This Court may at any time, with or without a hearing and with any conditions it may
deem appropriate, grant or deny a lawyer’s petition to resign from the bar. A lawyer’s pe-
tition to resign from the bar shall be served upon the Director. The original petition with
proof of service and one copy shall be filed with this Court. If the Director does not object
to the petition, the Director shall promptly advise the Court. If the Director objects, the Di-
rector shall also advise the Court, but then submit the matter to a Panel, which shall conduct
a hearing and make a recommendation to the Court. The recommendation shall be served
upon the petitioner and filed with the Court.

(Amended October 16, 1981; amended January 1, 1989.)

Rule 12. Petition for Disciplinary Action

(a) Petition.When so directed by a Panel or by this Court or when authorized under
Rule 10 or this Rule, the Director shall file with this Court a petition for disciplinary ac-
tion or a petition for revocation of conditional admission. An original and nine copies shall
be filed. The petition shall set forth the unprofessional conduct charges. When a lawyer is
subject to a probation ordered by this Court and the Director concludes that the lawyer has
breached the conditions of the probation or committed additional serious misconduct, the
Director may file with this Court a petition for revocation of probation and further disci-
plinary action.

(b) Service. The Director shall cause the petition to be served upon the respondent in
the same manner as a summons in a civil action. If the respondent has a duly appointed
resident guardian or conservator service shall be made thereupon in like manner.

(c) Respondent not found.

(1) Suspension. If the respondent cannot be found in the state, the Director shall
mail a copy of the petition to the respondent’s last known address and file an affidavit of
mailing with this Court. Thereafter the Director may apply to this Court for an order sus-
pending the respondent from the practice of law. A copy of the order, when made and filed,
shall be mailed to each district court judge of this state. Within one year after the order is
filed, the respondent may move this Court for a vacation of the order of suspension and for
leave to answer the petition for disciplinary action.

(2) Order to show cause. If the respondent does not so move, the Director shall
petition this Court for an order directing the respondent to show cause to this Court why
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appropriate disciplinary action should not be taken. The order to show cause shall be return-
able not sooner than 20 days after service. The order may be served on the respondent by
publishing it once each week for three weeks in the regular issue of a qualified newspaper
published in the county in this state in which the respondent was last known to practice or
reside. The service shall be deemed complete 21 days after the first publication. Personal
service of the order without the state, proved by the affidavit of the person making the ser-
vice, sworn to before a person authorized to administer an oath, shall have the same effect
as service by publication. Proof of service shall be filed with this Court. If the respondent
fails to respond to the order to show cause, this Court may proceed under Rule 15.

(d) Reciprocal discipline. Upon learning from any source that a lawyer licensed to
practice in Minnesota has been publicly disciplined or is subject to public disciplinary
charges in another jurisdiction, the Director may commence an investigation and, with-
out further proceedings, may file a petition for disciplinary action with this Court. A lawyer
subject to such charges or discipline shall notify the Director. If the lawyer has been pub-
licly disciplined in another jurisdiction, this Court may issue an order directing that the
lawyer and the Director inform the Court within 30 days whether either or both believe the
imposition of the identical discipline by this Court would be unwarranted and the reasons
for that claim. Without further proceedings this Court may thereafter impose the identical
discipline unless it appears that discipline procedures in the other jurisdiction were unfair,
or the imposition of the same discipline would be unjust or substantially different from
discipline warranted in Minnesota. If this Court determines that imposition of the identical
discipline is not appropriate, it may order such other discipline or such other proceedings as
it deems appropriate. Unless the Court determines otherwise, a final adjudication in another
jurisdiction that a lawyer had committed certain misconduct shall establish conclusively the
misconduct for purposes of disciplinary proceedings in Minnesota.
(Amended July 22, 1982; amended February 21, 1984; amended July 1, 1986; amended
February 11, 1991, effective March 1, 1991; amended effective August 10, 2005.)
Rule 13. Answer to Petition for Disciplinary Action

(a) Filing. Within 20 days after service of the petition, the respondent shall file an
original and seven copies of an answer in this Court. The answer may deny or admit any
accusations or state any defense, privilege, or matter in mitigation.

(b) Failure to file. If the respondent fails to file an answer within the time provided
or any extension of time this Court may grant, the petition’s allegations shall be deemed
admitted and this Court may proceed under Rule 15.
(Amended February 21, 1984; amended July 1, 1986; amended January 1, 1989.)
Rule 14. Hearing on Petition for Disciplinary Action

(a) Referee. This Court may appoint a referee with directions to hear and report the
evidence submitted for or against the petition for disciplinary action or petition for revoca-
tion of conditional admission.

(b) Conduct of hearing before referee. Unless this Court otherwise directs, the hear-
ing shall be conducted in accordance with the Rules of Civil Procedure applicable to district
courts and the referee shall have all the powers of a district court judge.

(c) Subpoenas. The District Court of Ramsey County shall issue subpoenas. The ref-
eree shall have jurisdiction to determine all motions arising from the issuance and enforce-
ment of subpoenas.

(d) Record. The referee shall appoint a court reporter to make a record of the proceed-
ings as in civil cases.

(e) Referee’s findings, conclusions, and recommendations. The referee shall make
findings of fact, conclusions, and recommendations, file them with this Court, and notify
the respondent and the Director of them. In revocation of conditional admission matters, the
referee shall also notify the Director of the Board of Law Examiners. Unless the respondent
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or Director, within ten days, orders a transcript and so notifies this Court, the findings of
fact and conclusions shall be conclusive. If either the respondent or the Director so orders
a transcript, then none of the findings of fact or conclusions shall be conclusive, and either
party may challenge any findings of fact or conclusions. A party ordering a transcript shall,
within ten days of the date the transcript is ordered, file with the clerk of appellate courts
a certificate as to transcript signed by the court reporter. The certificate shall contain the
date on which the transcript was ordered, the estimated completion date (which shall not
exceed 30 days from the date the transcript was ordered), and a statement that satisfactory
financial arrangements have been made for the transcription. A party ordering a transcript
shall order and pay for an original transcript for the Court plus two copies, one copy for the
respondent and one for the Director. A party ordering a transcript shall specify in the initial
brief to the Court the referee’s findings of fact, conclusions and recommendations that are
disputed.

(f) Panel as referee. Upon written agreement of an attorney, the Panel Chair and the
Director, at any time, this Court may appoint the Panel which is to conduct or has already
conducted the probable cause hearing as its referee to hear and report the evidence sub-
mitted for or against the petition for disciplinary action. Upon such appointment, the Panel
shall proceed under Rule 14 as the Court’s referee, except that if the Panel considers evi-
dence already presented at the Panel hearing, a transcript of the hearing shall be made part
of the public record. The District Court of Ramsey County shall continue to have the juris-
diction over discovery and subpoenas in Rule 9(d) and (h).

(g) Hearing before Court. This Court within ten days of the referee’s findings, con-
clusions and recommendations, shall set a time for hearing before this Court. The order
shall specify times for briefs and oral arguments. In all matters in which the Director seeks
discipline, the cover of the main brief of the Director shall be blue; the main brief of the
respondent, red; and any reply brief shall be gray. In a matter in which reinstatement is
sought pursuant to Rule 18 of these Rules, the cover of the respondent’s main brief shall be
blue; that of the main brief of the Director, red; and that of any reply brief, gray. The matter
shall be heard upon the record, briefs, and arguments.

(Amended October 22, 1984; amended July 1, 1986; amended April 27, 1987, effective
July 1, 1987; amended January 1, 1989; amended February 11, 1991, effective March 1,
1991; amended effective for lawyer discipline matters pending or commenced after August
1, 1999; amended effective August 10, 2005.)

Rule 15. Disposition; Protection of Clients

(a) Disposition. Upon conclusion of the proceedings, this Court may:

(1) Disbar the lawyer;

(2) Suspend the lawyer indefinitely or for a stated period of time;

(3) Order the lawyer to pay costs;

(4) Place the lawyer on a probationary status for a stated period, or until further
order of this Court, with such conditions as this Court may specify and to be supervised by
the Director;

(5) Reprimand the lawyer;

(6) Order the lawyer to successfully complete within a specified period such writ-
ten examination as may be required of applicants for admission to the practice of law by
the State Board of Law Examiners on the subject of professional responsibility;

(7) Make such other disposition as this Court deems appropriate;

(8) Require the lawyer to pay costs and disbursements; in addition, in those con-
tested cases where the lawyer has acted in the proceedings in bad faith, vexatiously, or for
oppressive reasons, order the lawyer to pay reasonable attorney fees;
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(9) Dismiss the petition for disciplinary action or petition for revocation of con-
ditional admission; or

(10) Revoke, modify or extend a conditional admission agreement.

(b) Protection of clients. When a lawyer is disciplined or permitted to resign, this
Court may issue orders as may be appropriate for the protection of clients or other persons.

(c) Petition for rehearing. A petition for rehearing may be filed regarding an order of
the Court under this rule, by following the procedures of Rule 140, Rules of Civil Appellate
Procedure. The filing of a petition for rehearing shall not stay this Court’s order.

(Amended October 16, 1981; amended July 22, 1982; amended September 1, 1982;
amended April 26, 1983; amended April 27, 1987, effective July 1, 1987; amended
January 1, 1989; amended February 11, 1991, effective March 1, 1991; amended effective
August 10, 2005.)

Rule 16. Temporary Suspension Pending Disciplinary Proceedings

(a) Petition for temporary suspension. In any case where the Director files or has
filed a petition under Rule 12, if it appears that a continuation of a lawyer’s authority to
practice law pending final determination of the disciplinary proceeding poses a substantial
threat of serious harm to the public, the Director may file with this Court an original and
seven copies of a petition for suspension of the lawyer pending final determination of the
disciplinary proceeding. The petition shall set forth facts as may constitute grounds for the
suspension andmay be supported by a transcript of evidence taken by a Panel, court records,
documents or affidavits.

(b) Service. The Director shall cause the petition to be served upon the lawyer in the
same manner as a petition for disciplinary action.

(c) Answer. Within 20 days after service of the petition or such shorter time as this
Court may order, the lawyer shall file in this Court an original and seven copies of an answer
to the petition for temporary suspension. If the lawyer fails to do so within that time or any
extension of time this Court may grant, the petition’s allegations shall be deemed admitted
and this Court may enter an order suspending the lawyer pending final determination of
disciplinary proceedings. The answer may be supported by a transcript of any evidence
taken by the Panel, court records, documents, or affidavits.

(d) Hearing; disposition. If this Court after hearing finds a continuation of the
lawyer’s authority to practice law poses a substantial threat of serious harm to the public,
it may enter an order suspending the lawyer pending final determination of disciplinary
proceedings.

(e) Interim suspension. Upon a referee disbarment recommendation, the lawyer’s
authority to practice law shall be suspended pending final determination of the disciplinary
proceeding, unless the referee directs otherwise or the Court orders otherwise.

(Amended July 22, 1982; amended February 21, 1984; amended April 27, 1987, effective
July 1, 1987; amended January 1, 1989; amended to govern all lawyer disciplinary actions
commenced on or after January 1, 1995.)

Rule 17. Felony Conviction

(a) Duty of the court administrator.Whenever a lawyer is convicted of a felony, the
court administrator shall send the Director a certified copy of the judgment of conviction.

(b) Other cases. Nothing in these Rules precludes disciplinary proceedings, where
appropriate, in case of conviction of an offense not punishable by incarceration for more
than one year or in case of unprofessional conduct for which there has been no criminal
conviction or for which a criminal conviction is subject to appellate review.

(Amended July 22, 1982; amended July 1, 1986.)
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Rule 18. Reinstatement
(a) Petition for reinstatement. A petition for reinstatement to practice law shall be

served upon the Director and the President of the State Bar Association. The original peti-
tion, with proof of service, and seven copies, shall then be filed with this Court. Together
with the petition served upon the Director’s Office, a petitioner seeking reinstatement shall
pay to the Director a fee of $300. Applications for admission to the bar following a revoca-
tion of conditional admission shall be filed with the Board of Law Examiners pursuant to
Rule 16, Rules for Admission to the Bar.

(b) Investigation; report. The Director shall investigate and report the Director’s con-
clusions to a Panel.

(c) Recommendation. The Panel may conduct a hearing and shall make its recom-
mendation. The recommendation shall be served upon the petitioner and filed with this
Court.

(d) Hearing before Court. There shall be a hearing before this Court on the petition
unless otherwise ordered by this Court. This Court may appoint a referee. If a referee is
appointed, the same procedure shall be followed as under Rule 14.

(e) General requirements for reinstatement.
(1) Unless such examination is specifically waived by this Court, no lawyer or-

dered reinstated to the practice of law after having been disbarred by this Court shall be
effectively reinstated until the lawyer shall have successfully completed such written ex-
aminations as may be required of applicants for admission to the practice of law by the
State Board of Law Examiners.

(2) No lawyer ordered reinstated to the practice of law after having been sus-
pended or transferred to disability inactive status by this Court, and after petitioning for
reinstatement under subdivision (a), shall be effectively reinstated until the lawyer shall
have successfully completed such written examination as may be required for admission
to the practice of law by the State Board of Law Examiners on the subject of professional
responsibility.

(3) Unless specifically waived by this Court, any lawyer suspended for a fixed
period of 90 days or less, and any suspended lawyer for whom the Court waives the require-
ments of subdivisions (a) through (d), must, within one year from the date of the suspension
order, successfully complete such written examination as may be required for admission to
the practice of law by the State Board of Law Examiners on the subject of professional
responsibility. Except upon motion and for good cause shown, failure to successfully com-
plete this examination shall result in automatic suspension of the lawyer effective one year
after the date of the original suspension order.

(4) Unless specifically waived by this Court, no lawyer shall be reinstated to the
practice of law following the lawyer’s suspension, disbarment, or transfer to disability inac-
tive status by this Court until the lawyer shall have satisfied (1) the requirements imposed
under the rules for Continuing Legal Education on members of the bar as a condition to
a change from a restricted to an active status; and (2) any subrogation claim against the
lawyer by the Client Security Board.

(f) Reinstatement by affidavit. Unless otherwise ordered by this Court, subdivisions
(a) through (d) shall not apply to lawyers who have been suspended for a fixed period of
90 days or less. Such a suspended lawyer, and any suspended lawyer for whom the Court
waives the requirements of subdivisions (a) through (d), may apply for reinstatement by
filing an affidavit with the Clerk of Appellate Courts and the Director, stating that the sus-
pended lawyer has complied with Rules 24 and 26 of these rules, is current in Continuing
Legal Education requirements, and has complied with all other conditions for reinstatement
imposed by the Court. After receiving the lawyer’s affidavit, the Director shall promptly file
a proposed order and an affidavit regarding the lawyer’s compliance or lack thereof with
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the requirements for reinstatement. The lawyer may not resume the practice of law unless
and until this Court issues a reinstatement order.
(Amended October 16, 1981; amended February 21, 1984; amended January 1, 1989;
amended February 11, 1991, effective March 1, 1991; amended effective for lawyer
discipline matters pending or commenced after August 1, 1999; amended effective August
10, 2005.)
Rule 19. Effect of Previous Proceedings

(a) Criminal conviction. A lawyer’s criminal conviction in any American jurisdic-
tion, even if upon a plea of nolo contendere or subject to appellate review, is, in proceedings
under these Rules, conclusive evidence that the lawyer committed the conduct for which
the lawyer was convicted. The same is true of a conviction in a foreign country if the facts
and circumstances surrounding the conviction indicate that the lawyer was accorded fun-
damental fairness and due process.

(b) Disciplinary proceedings.
(1) Conduct previously considered and investigated where discipline was not

warranted. Conduct considered in previous lawyer disciplinary proceedings of any juris-
diction, including revocation of conditional admission proceedings, is inadmissible if it was
determined in the proceedings that discipline was not warranted, except to show a pattern
of related conduct the cumulative effect of which constitutes an ethical violation, except as
provided in subsection (b)(2).

(2) Conduct previously considered where no investigation was taken and dis-
cipline was not warranted. Conduct in previous lawyer disciplinary proceedings of any
jurisdiction, including revocation of conditional admission proceedings which was not in-
vestigated, is admissible, even if it was determined in the proceedings without investigation
that discipline was not warranted.

(3) Previous finding. A finding in previous disciplinary proceedings that a lawyer
committed conduct warranting discipline or revocation, modification or extension of condi-
tional admission is, in proceedings under these Rules, conclusive evidence that the lawyer
committed the conduct.

(4) Previous discipline. The fact that the lawyer received discipline in previous
disciplinary proceedings, including revocation, modification or extension of conditional
admission, is admissible to determine the nature of the discipline to be imposed, but is not
admissible to prove that a violation occurred and is not admissible to prove the character of
the lawyer in order to show that the lawyer acted in conformity therewith; provided, how-
ever, that evidence of such prior discipline may be used to prove:

(i) A pattern of related conduct, the cumulative effect of which constitutes
a violation;

(ii) The current charge (e.g., the lawyer has continued to practice despite
suspension);

(iii) For purposes of impeachment (e.g., the lawyer denies having been dis-
ciplined before); or

(iv) Motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.

(c) Stipulation. Unless the referee or this Court otherwise directs or the stipulation
otherwise provides, a stipulation before a Panel remains in effect at subsequent proceedings
regarding the same matter before the referee or this Court.

(d) Panel proceedings. Subject to the Rules of Civil Procedure for District Courts and
the Rules of Evidence, evidence obtained through a request for admission, deposition, or
hearing under Rule 9 is admissible in proceedings before the referee or this Court.
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(e) Admission. Subject to the Rules of Evidence, a lawyer’s admission of unprofes-
sional conduct or of violating a conditional admission agreement is admissible in proceed-
ings under these Rules.
(Amended January 12, 1981; amended July 22, 1982; amended July 1, 1986; amended Jan-
uary 1, 1989; amended effective for lawyer discipline matters pending or commenced after
August 1, 1999; amended effective August 10, 2005.)
Rule 20. Confidentiality; Expunction

(a) General rule. The files, records, and proceedings of the District Committees, the
Board, and the Director, as they may relate to or arise out of any complaint or charge of
unprofessional conduct against or investigation of a lawyer, shall be deemed confidential
and shall not be disclosed, except:

(1) As between the Committees, Board and Director in furtherance of their duties;
(2) After probable cause has been determined under Rule 9(j)(1)(ii) or (iv) or

proceedings before a referee or this Court have been commenced under these Rules;
(3) As between the Director and a lawyer admission or disciplinary authority of

another jurisdiction in which the lawyer affected is admitted to practice or seeks to practice;
(4) Upon request of the lawyer affected, the file maintained by the Director shall

be produced including any district committee report; however, the Director’s work product
shall not be required to be produced, nor shall the Director or Director’s staff be subject to
deposition or compelled testimony, except upon a showing to the Court issuing the subpoena
of extraordinary circumstance and compelling need. In any event, the mental impressions,
conclusions, opinions and legal theories of the Director and Director’s staff shall remain
protected;

(5) If the complainant is, or at the time of the actions complained of was, the
lawyer’s client, the lawyer shall furnish to the complainant copies of the lawyer’s written
responses to investigation requests by the Director and District Ethics Committee, except
that insofar as a response does not relate to the client’s complaint or involves information
as to which another client has a privilege, portions may be deleted;

(6) Where permitted by this Court; or
(7) Where required or permitted by these Rules.
(8) Nothing in this rule shall be construed to require the disclosure of the mental

processes or communications of the Committee or Board members made in furtherance of
their duties.

(9) As between the Director and the Client Security Board in furtherance of their
duties to investigate and consider claims of client loss allegedly caused by the intentional
dishonesty of a lawyer.

(10) As between the Director and the Board on Judicial Standards or its executive
secretary in furtherance of their duties to investigate and consider conduct of a judge that
occurred prior to the judge assuming judicial office.

(11) As between the Director and the Board of Law Examiners in furtherance of
their duties under these rules.

(b) Special matters. The following may be disclosed by the Director:
(1) The fact that a matter is or is not being investigated or considered by the

Committee, Director, or Panel;
(2) With the affected lawyers consent, the fact that the Director has determined

that discipline is not warranted;
(3) The fact that the Director has issued an admonition;
(4) The Panel’s disposition under these Rules;
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(5) The fact that stipulated probation has been approved under Rule 8(d)(3) or
8(e);

(6) The fact that the terms of a conditional admission have been modified or ex-
tended under Rule 8(d)(5);

(7) Information to other members of the lawyer’s firm necessary for protection
of the firm’s clients or appropriate for exercise of responsibilities under Rules 5.1 and 5.2,
Rules of Professional Conduct.

Notwithstanding any other provision of this rule, the records of matters in which it has
been determined that discipline is not warranted shall not be disclosed to any person, office
or agency except to the lawyer and as between Committees, Board, Director, Referee or
this Court in furtherance of their duties under these Rules.

(c) Records after determination of probable cause or commencement of referee
or Court proceedings. Except as ordered by the referee or this Court and except for work
product, after probable cause has been determined under Rule 9(j)(1)(ii) or (iv) or pro-
ceedings before a referee or this Court have been commenced under these Rules, the files,
records, and proceedings of the District Committee, the Board, and the Director relating to
the matter are not confidential.

(d) Referee or Court proceedings. Except as ordered by the referee or this Court,
the files, records, and proceedings before a referee or this Court under these Rules are not
confidential.

(e) Expunction of records. The Director shall expunge records relating to dismissed
complaints as follows:

(1) Destruction schedule. All records or other evidence of the existence of a dis-
missed complaint shall be destroyed three years after the dismissal;

(2) Retention of records.Upon application by the Director to a Panel Chair chosen
in rotation, for good cause shown and with notice to the respondent and opportunity to be
heard, records which should otherwise be expunged under this Rule may be retained for
such additional time not exceeding three years as the Panel Chair deems appropriate.
(Amended April 26, 1983; amended July 1, 1986; amended April 27, 1987 and May 21,
1987, effective July 1, 1987; amended January 1, 1989; amended February 11, 1991, effec-
tive March 1, 1991; amended to govern all lawyer disciplinary actions commenced on or
after January 1, 1995; amended effective March 30, 1999; amended effective August 10,
2005.)

Advisory Committee Comment - 1999 Amendment
Rule 20 has been modified to permit the exchange of information between the two disci-

plinary boards and their staff in situations involving conduct of a judge that occurred prior
to the judge assuming judicial office. See also R.L.Prof.Resp. 20(a)(10). Both the Board on
Judicial Standards and the Lawyers Professional Responsibility Board have jurisdiction in
such cases. R.Bd.Jud.Std. 2(b); R.L.Prof.Resp. 6Z.
Rule 21. Privilege; Immunity

(a) Privilege.A complaint or charge, or statement relating to a complaint or charge, of
a lawyer’s alleged unprofessional conduct, to the extent that it is made in proceedings under
these Rules, or to the Director or a person employed thereby or to a District Committee, the
Board or this Court, or any member thereof, is absolutely privileged and may not serve as a
basis for liability in any civil lawsuit brought against the person who made the complaint,
charge, or statement.

(b) Immunity. Board members, other Panel members, District Committee members,
the Director, and the Director’s staff, and those entering into agreements with the Director’s
Office to supervise probations, shall be immune from suit for any conduct in the course of
their official duties.
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(Amended May 29, 1980; amended July 22, 1982; amended January 1, 1989; amended
February 11, 1991, effective March 1, 1991.)
Rule 22. Payment of Expenses

Payment of necessary expenses of the Director and the Board and its members incurred
from time to time and certified to this Court as having been incurred in the performance of
their duties under these Rules and the compensation of the Director and persons employed
by the Director under these Rules shall be made upon vouchers approved by this Court
from its funds now or hereafter to be deposited to its credit with the State of Minnesota or
elsewhere.
(Amended January 1, 1989.)
Rule 23. Supplemental Rules

The Board and each District Committee may adopt rules and regulations, not incon-
sistent with these Rules, governing the conduct of business and performance of their duties.
Rule 24. Costs and Disbursements

(a) Costs.Unless this Court orders otherwise or specifies a higher amount, the prevail-
ing party in any disciplinary proceeding or revocation of conditional admission proceeding
decided by this Court shall recover costs in the amount of $900.

(b) Disbursements. Unless otherwise ordered by this Court, the prevailing party in
any disciplinary proceedings or revocation of conditional admission proceedings decided
by this Court shall recover, in addition to the costs specified in subdivision (a), all disburse-
ments necessarily incurred after the filing of a petition for disciplinary action or a petition
for revocation of conditional admission under Rule 12. Recoverable disbursements in pro-
ceedings before a referee or this Court shall include those normally assessed in appellate
proceedings in this Court together with those which are normally recoverable by the pre-
vailing party in civil actions in the district court.

(c) Time and manner for taxation of costs and disbursements. The procedures and
times governing the taxation of costs and disbursements and for making objection to same
and for appealing from the clerk’s taxation shall be as set forth in the Rules of Civil Appel-
late Procedure.

(d) Judgment for costs and disbursements.Costs and disbursements taxed under this
Rule shall be inserted in the judgment of this Court in any disciplinary proceeding wherein
suspension, disbarment, or revocation of conditional admission is ordered. No suspended
attorney shall be permitted to resume practice and no disbarred attorney may file a petition
for reinstatement if the amount of the costs and disbursements taxed under this Rule has not
been fully paid. A lawyer whose conditional admission has been revoked may not file an
application for admission to the bar until the amount of the costs and disbursements taxed
under this Rule has been fully paid.
(Added May 29, 1980; amended April 27, 1987, effective July 1, 1987; amended effective
June 13, 1996; amended effective August 10, 2005.)
Rule 25. Required Cooperation

(a) Lawyer’s duty. It shall be the duty of any lawyer who is the subject of an investiga-
tion or proceeding under these Rules to cooperate with the District Committee, the Director
or the Director’s staff, the Board, or a Panel, by complying with reasonable requests, in-
cluding requests to:

(1) Furnish designated papers, documents or tangible objects;
(2) Furnish in writing a full and complete explanation covering the matter under

consideration;
(3) Appear for conferences and hearings at the times and places designated;
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(4) Execute authorizations and releases necessary to investigate alleged viola-
tions of a conditional admission agreement.

Such requests shall not be disproportionate to the gravity and complexity of the al-
leged ethical violations. The District Court of Ramsey County shall have jurisdiction over
motions arising from Rule 25 requests. The lawyer shall be denominated by number or
randomly selected initials in any District Court proceeding. Copies of documents shall be
permitted in lieu of the original in all proceedings under these Rules. The Director shall
promptly return the originals to the respondent after they have been copied.

(b) Grounds of discipline. Violation of this Rule is unprofessional conduct and shall
constitute a ground for discipline; provided, however, that a lawyer’s challenge to the Di-
rector’s requests shall not constitute lack of cooperation if the challenge is promptly made,
is in good faith and is asserted for a substantial purpose other than delay.

(Added October 16, 1981; amended July 1, 1986; amended January 1, 1989; amended ef-
fective August 10, 2005.)

Rule 26. Duties of Disciplined, Disabled, Conditionally Admitted, or Resigned Lawyer

(a) Notice to clients in nonlitigation matters. Unless this Court orders otherwise, a
disbarred, suspended or resigned lawyer, a lawyer whose conditional admission has been
revoked, or a lawyer transferred to disability inactive status, shall notify each client being
represented in a pending matter other than litigation or administrative proceedings of the
lawyer’s disbarment, suspension, resignation, revocation of conditional admission, or dis-
ability. The notification shall urge the client to seek legal advice of the client’s own choice
elsewhere, and shall include a copy of the Court’s order.

(b) Notice to parties and tribunal in litigation. Unless this Court orders otherwise,
a disbarred, suspended or resigned lawyer, a lawyer whose conditional admission has been
revoked, or a lawyer transferred to disability inactive status, shall notify each client, oppos-
ing counsel (or opposing party acting pro se) and the tribunal involved in pending litigation
or administrative proceedings of the lawyer’s disbarment, suspension, resignation, revo-
cation of conditional admission, or disability. The notification to the client shall urge the
prompt substitution of other counsel in place of the disbarred, suspended, or resigned, dis-
abled lawyer, or a lawyer whose conditional admission has been revoked, and shall include
a copy of the Court’s order.

(c) Manner of notice. Notices required by this Rule shall be sent by certified mail,
return receipt requested, within ten days of the Court’s order.

(d) Client papers and property.A disbarred, suspended, resigned or disabled lawyer,
or a lawyer whose conditional admission has been revoked, shall make arrangements to
deliver to each client being represented in a pending matter, litigation or administrative
proceeding any papers or other property to which the client is entitled.

(e) Proof of compliance.Within fifteen (15) days after the effective date of the Court’s
order, the disbarred, suspended, resigned or disabled lawyer, or a lawyer whose conditional
admission has been revoked, shall file with the Director an affidavit showing:

(1) That the affiant has full complied with the provisions of the order and with
this Rule;

(2) All other State, Federal and administrative jurisdictions to which the affiant
is admitted to practice; and

(3) The residence or other address where communications may thereafter be di-
rected to the affiant.

Copies of all notices sent by the disbarred, suspended, resigned or disabled lawyer, or
lawyer whose conditional admission has been revoked, shall be attached to the affidavit,
along with proof of mailing by certified mail.
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(f) Maintenance of records. A disbarred, suspended, resigned or disabled lawyer, or
a lawyer whose conditional admission has been revoked, shall keep and maintain records
of the actions taken to comply with this Rule so that upon any subsequent proceeding being
instituted by or against the lawyer, proof of compliance with this Rule and with the disbar-
ment, suspension, resignation, disability, or revocation of conditional admission order will
be available.

(g) Condition of reinstatement. Proof of compliance with this Rule shall be a condi-
tion precedent to any petition or affidavit for reinstatement made by a disbarred, suspended,
resigned or disabled lawyer, or to an application for admission submitted to the Board of
Law Examiners after revocation of a lawyer’s conditional admission.
(Added October 16, 1981; amended January 1, 1989; amended February 11, 1991, effective
March 1, 1991; amended effective August 10, 2005.)
Rule 27. Trustee Proceeding

(a) Appointment of trustee. Upon a showing that a lawyer is unable to properly dis-
charge responsibilities to clients due to disability, disappearance or death, or that a sus-
pended, disbarred, resigned, or disabled lawyer, or a lawyer whose conditional admission
has been revoked, has not complied with Rule 26, and that no arrangement has been made
for another lawyer to discharge such responsibilities, this Court may appoint a lawyer to
serve as the trustee to inventory the files of the disabled, disappeared, deceased, suspended,
disbarred or resigned lawyer, or a lawyer whose conditional admission has been revoked,
and to take whatever other action seems indicated to protect the interests of the clients and
other affected parties.

(b) Protection of records. The trustee shall not disclose any information contained in
any inventoried file without the client’s consent, except as necessary to execute this Court’s
order appointing the trustee.
(Added October 16, 1981; amended February 11, 1991, effective March 1, 1991; amended
effective August 10, 2005.)
Rule 28. Disability Status

(a) Transfer to disability inactive status.A lawyer whose physical condition, mental
illness, mental deficiency, senility, or habitual and excessive use of intoxicating liquors,
narcotics, or other drugs prevents the lawyer from competently representing clients shall
be transferred to disability inactive status.

(b) Immediate transfer. This Court may immediately transfer a lawyer to disability
inactive status upon proof that the lawyer has been found in a judicial proceeding to be a
mentally ill, mentally deficient, incapacitated, or inebriate person.

(c) Asserting disability in disciplinary proceeding.A lawyer’s assertion of disability
in defense or mitigation in a disciplinary proceeding or a revocation of conditional admis-
sion proceeding shall be deemed a waiver of the doctor-patient privilege. The referee may
order an examination or evaluation by such person or institution as the referee designates. If
a lawyer alleges disability during a disciplinary investigation or proceeding or a revocation
of conditional admission proceeding, and therefore is unable to assist in the defense, the
Director shall inform the Court of the allegation and of the Director’s position regarding
the allegation. The Court may:

(1) Transfer the lawyer to disability inactive status;
(2) Order the lawyer to submit to a medical examination by a designated profes-

sional;
(3) Appoint counsel if the lawyer has not retained counsel;
(4) Stay disciplinary proceedings or revocation of conditional admission proceed-

ings until it appears the lawyer can assist in the defense;
(5) Direct the Director to file a petition under Rule 12;
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(6) Appoint a referee with directions to make findings and recommendations to
the Court regarding the disability allegation or to proceed under Rule 14;

(7) Make such or further orders as the Court deems appropriate.
(d) Reinstatement. This Court may reinstate a lawyer to active status upon a showing

that the lawyer is fit to resume the practice of law. The parties shall proceed as provided in
Rule 18. The lawyer’s petition for reinstatement:

(1) Shall be deemed a waiver of the doctor-patient privilege regarding the inca-
pacity; and

(2) Shall set forth the name and address of each physician, psychologist, psychi-
atrist, hospital or other institution that examined or treated the lawyer since the transfer to
disability inactive status.

(e) Transfer following hearing. In cases other than immediate transfer to disability
inactive status, and other than cases in which the lawyer asserts personal disability, this
Court may transfer a lawyer to or from disability inactive status following a proceeding
initiated by the Director and conducted in the same manner as a disciplinary proceeding
under these Rules. In such proceeding:

(1) If the lawyer does not retain counsel, counsel may be appointed to represent
the lawyer; and

(2) Upon petition of the Director and for good cause shown, the referee may order
the lawyer to submit to a medical examination by an expert appointed by the referee.
(Added July 22, 1982; amended January 1, 1989; amended effective August 10, 2005.)
Rule 29. Ex Parte Communications

Ex parte communications to any adjudicatory body including panels, referees and this
Court are strongly disfavored. Such communications should not occur except after first
attempting to contact the adversary and then only if the adversary is unavailable and an
emergency exists. Such communications should be strictly limited to the matter relating
to the emergency and the adversary notified at the earliest practicable time of the prior
attempted contact and of the ex parte communication.
(Added July 1, 1986.)
Rule 30. Administrative Suspension

(a)Upon receipt of a district court order or a report from an Administrative Law Judge
or public authority pursuant to Minnesota Statutes, section 518.551, subdivision 12, finding
that a licensed Minnesota attorney is in arrears in payment of maintenance or child support
and has not entered into or is not in compliance with an approved payment agreement for
such support, the Director’s Office shall serve and file with the Supreme Court a motion
requesting the administrative suspension of the attorney until such time as the attorney has
paid the arrearages or entered into or is in compliance with an approved payment plan. The
Court shall suspend the lawyer or take such action as it deems appropriate.

(b) Any attorney administratively suspended under this rule shall not practice law or
hold himself or herself out as authorized to practice law until reinstated pursuant to para-
graph (c). The attorney shall, within 10 days of receipt of an order of administrative suspen-
sion, send written notice of the suspension to all clients, adverse counsel and courts before
whom matters are pending and shall file an affidavit of compliance with this provision with
the Director’s Office.

(c) An attorney administratively suspended under this rule may be reinstated by filing
an affidavit with supporting documentation averring that he or she is no longer in arrears
in payment of maintenance or child support or that he or she has entered into and is in
compliance with an approved payment agreement for payment of such support. Within 15
days of the filing of such an affidavit the Director’s Office shall verify the accuracy of the
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attorney’s affidavit and file a proposed order for reinstatement of the attorney requesting an
expedited disposition.

(d) Nothing in this rule precludes disciplinary proceedings, if the attorney’s conduct
also violates the Minnesota Rules of Professional Conduct.
(Added effective June 13, 1996; amended effective June 24, 1996.)
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INDEX - LAWYERS PROFESSIONAL RESPONSIBILITY

ADMISSION TO BAR
Conditional admission to bar
Conditional admission agreements, violations of, investigation
Attorney’s duties, Rule 25
Director’s investigations, Rule 8, 19
Panel hearings, Rule 9

Petitions for revocation, Rule 12, 14, 15
Revocation
Attorneys under, duties, Rule 26, 27
Costs and disbursements, Rule 24
Disposition, Rule 18
Effect on other proceedings, Rule 19
Hearings, Rule 14, 28

ALCOHOLISM
Attorneys, disability status, transfer to, Rule 28

ANSWERS
Disciplinary action petitions, Rule 13
Suspension from practice of law, temporary, petitions, Rule 16

ATTORNEYS
Alcoholism, disability status, transfer to, Rule 28
Client Security Board, Rule 5
Conditional admission to bar, see under ADMISSION TO BAR
Conviction
Felonies, Rule 10, 17
Foreign jurisdictions, effect on disciplinary proceedings, Rule 19

Defense attorneys, defendants’ complaints about, dismissal, Rule 8
Disability
Affidavit of compliance with orders, Rule 26
Assertion during disciplinary proceedings, effect, Rule 28
Notice given, Rule 26

Disbarment
Affidavit of compliance with orders, Rule 26
Notice given, Rule 26

Disciplinary action
Administrative suspension, effect, Rule 30
Admission of unprofessional conduct, effect on, Rule 19
Admissions, allegations, failure to file response, effect, Rule 13
Cooperation, requirements, Rule 25
Criminal convictions, Rule 17, 19
Defenses, Rule 28
Disability, assertion during proceedings, effect, Rule 28
Disciplinary hearings, disposition, Rule 15
Failure to cooperate, violations of rules, Rule 25
Grounds, generally, Rule 17
Judgments for costs and disbursements, Rule 24
Judgments for costs and disbursements, payment, requirements,

Rule 24
Prior proceedings, effect on, Rule 19
Reciprocal actions, Rule 12
Revocation of conditional admission to bar
Attorneys under, duties, Rule 26, 27
Costs and disbursements, Rule 24
Disposition, Rule 18
Effect on other proceedings, Rule 19
Hearings, Rule 14, 28

Drug abuse, disability status, transfer to, Rule 28
Felonies, conviction, Rule 10, 17
Petitions by, reinstatement to practice law, Rule 18
Records, compliance with orders
Disbarment, suspension, resignation, or disability, Rule 26

Reinstatement
After administrative suspension, Rule 20
After disability, Rule 28
After revocation of conditional admission, Rule 18, 24
Compliance with orders, proof, requirements, Rule 26
Reinstatement by affidavit, procedure, Rule 18
Requirements, generally, Rule 18

Resignation from bar
Affidavit of compliance with orders, Rule 26
Duties, generally, Rule 26
Notice given, Rule 26
Procedure, Rule 11

Service of process on
Petitions, disciplinary actions, Rule 12
Temporary suspension, disciplinary actions, Rule 16

Suspension from practice of law

ATTORNEYS (Cont’d)
Suspension from practice of law (Cont’d)
Administrative suspension, Rule 30
Duties, generally, Rule 26
Grounds, Rule 12
Temporary suspension pending disciplinary proceedings,

procedure, Rule 16
Trustees for, see TRUSTEES
Unprofessional conduct, complaints about
Failure to cooperate, violation of rules, Rule 25
Generally, Rule 6
Investigations, Rule 3
Complainants, response to lawyer’s response, rights, Rule 6
District bar associations, Rule 7
Panel proceedings, Rule 9, 10

BRIEFS
Disciplinary hearings, cover, color requirements, Rule 14

CHILD SUPPORT
Orders, attorneys, noncompliance
Suspension from practice of law, grounds, Rule 30

CLIENT SECURITY BOARD
Services to, generally, Rule 5

COSTS AND DISBURSEMENTS (COURTS)
Supreme Court
Disciplinary proceedings, generally, Rule 24

COURT ADMINISTRATORS
Felony convictions, attorneys
Judgments, certified copies, duties, Rule 17

COURT REPORTERS
Disciplinary actions, duties, generally, Rule 14

DEFENDANTS
Criminal defendants
Attorneys, complaints about, dismissal, Rule 8

DEFINITIONS
District bar association, Rule 1
District chair, Rule 1
District committee, Rule 1
Notify, Rule 1
Panel, Rule 1

DEPOSITIONS
Panel proceedings, taking, procedure, Rule 9

DISTRICT BAR ASSOCIATIONS
Attorney unprofessional conduct, duties regarding
Disposition of panel proceedings, notice received, Rule 9
Investigations, Rule 3, 7

District committee, defined, Rule 1
District ethics committees, composition, Rule 3
Members, immunity, Rule 21
Records, Rule 20
Reports given
Committee composition, compliance, Rule 3
Investigations, Rule 3
Investigators’ reports
Attorney unprofessional conduct, copies, Rule 6
Recommendations, Rule 7

Rulemaking, supplemental rules, Rule 23

DRUG ABUSE
Attorneys, disability status, transfer to, Rule 28

EVIDENCE
Disciplinary proceedings
Attorneys, admissions by, unprofessional conduct, Rule 19

Panel proceedings, form of evidence, Rule 9

JUDGES
Complaints involving judges
Conduct occurring prior to assumption of judicial office,

procedure, Rule 6Z

JUDGMENTS
Costs and disbursements (courts), see COSTS AND

DISBURSEMENTS (COURTS)
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JUDICIAL STANDARDS BOARD
Authority, complaints involving judges, Rule 6Z
Jurisdiction, complaints involving judges, Rule 6Z

LAW EXAMINERS BOARD
Filing with, petitions for reinstatement, Rule 18

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
Chair, Rule 4
Client Security Board, services to, Rule 5
Director
Appointment, Rule 5
Attendance, prehearing meetings, panel proceedings, Rule 9
Communications with, privilege, Rule 21
Complaints, removal from district committee, Rule 7
Disciplinary actions, duties, Rule 12
Disclosure, Rule 20
Duties, generally, Rule 5
Employees, hiring, Rule 5
Expenses, payment by Supreme Court, Rule 22
Hearings, duties, Rule 9
Immunity, Rule 21
Investigations
Complaints by criminal defendants, summary dismissal,

requirements, Rule 8
Disposition, Rule 8
Initiation, Rule 8
Reinstatement petitions, Rule 18

Motions, administrative suspension from practice of law, Rule 30
Panel proceedings, duties, Rule 9
Records, confidentiality, requirements, Rule 20
Reports given, investigations, reinstatement petitions, Rule 18
Salary and compensation, Rule 5
Subpoenas, issuance, Rule 8

Duties, generally, Rule 4
Executive committee, Rule 4
Fees, reinstatement petitions, Rule 18
Hearings
Disciplinary actions, Rule 14, 15
Panel hearings, Rule 9, 10
Probable cause hearings, Rule 9
Referees, appointment, Rule 6
Time and place of, setting, Rule 9

Investigations, complaints involving judges, Rule 6Z
Jurisdiction, complaints involving judges, Rule 6Z
Members
Expenses, payment by Supreme Court, Rule 22
Geographical representation, requirements, Rule 4
Immunity, Rule 21
Salaries and compensation, Rule 4
Term limits, Rule 4

Panels
Defined, Rule 1
Ex parte communications with, Rule 29
Hearings, Rule 9, 14
Members, immunity, Rule 21
Membership, requirements, Rule 4
Proceedings, Rule 10, 19
Reinstatement petitions, recommendations on, Rule 18

Records
Disciplinary hearings, against attorney after assumption of judicial

office, Rule 6Z
Disclosure, restrictions, Rule 20
Expunction, Rule 20

Reports received
District bar associations, ethics committees, Rule 3

Rules, supplemental rules, Rule 23

MOTIONS
Administrative suspension from practice of law, Rule 30

PARTIES TO SUITS
Complainants
Appeals by, disposition of proceedings, Rule 9
Notice, received, disposition of proceedings, Rule 9
Response to lawyer’s response, rights, Rule 6

Costs and disbursements, see COSTS AND DISBURSEMENTS
(COURTS)

Respondents
Notice received, disposition of proceedings, Rule 9
Response to complaint, rights, Rule 6

PRIVILEGES AND IMMUNITY
Complaints, charges, or statements relating to complaints, generally,

Rule 21

PROBABLE CAUSE
Hearings, attorney unprofessional conduct investigations, Rule 9

RAMSEY COUNTY DISTRICT COURT
Subpoenas, issuance, disciplinary actions, Rule 14

REFEREES (COURT)
Appointment
Disciplinary action hearings, Rule 14
Probable cause hearings, Rule 9

Ex parte communications with
Disciplinary actions, Rule 29

Findings, conclusions, and recommendations
Disciplinary action hearings, Rule 14

Lawyers Professional Responsibility Board hearings, Rule 6

REQUESTS FOR ADMISSION OF DOCUMENTS OR THINGS
Panel proceedings, procedure, Rule 9

RULES OF CIVIL PROCEDURE
Application of rules, disciplinary hearings, Rule 14
Panel proceedings, Rule 9

RULES OF PROFESSIONAL RESPONSIBILITY
Purpose, Rule 2
Violation
Failure to cooperate, investigations, deemed to be violation, Rule

25

SPOUSAL MAINTENANCE
Orders, attorneys noncompliance
Suspension from practice of law, grounds, Rule 30

STIPULATION
Disciplinary actions, prior actions, effect, Rule 19

SUBPOENAS
Issuance
Disciplinary action hearings, Rule 14
Investigatory subpoenas, director’s investigations, Rule 8

SUPREME COURT
Appeals to
Disciplinary actions, disposition orders, Rule 15
Panel proceedings, disposition, Rule 9

Appointments by
Referees, disciplinary hearings, Rule 14
Trustee proceedings, Rule 27

Attorneys, duties regarding
Reciprocal discipline, Rule 12
Resignation from bar, petitions, Rule 11
Show cause orders, disciplinary actions, Rule 12
Suspension from practice of law, Rule 12

Client Security Board, services to, Rule 5
Costs and disbursements (courts), see COSTS AND

DISBURSEMENTS (COURTS)
Ex parte communications with, disciplinary actions, Rule 29
Hearings
Disciplinary hearings, Rule 14
Reinstatement petitions, Rule 18
Temporary suspension pending disciplinary proceedings, Rule 16

Lawyers Professional Responsibility Board, duties regarding
Chair, appointment, Rule 4
Director, appointment, Rule 5
Members, appointment, Rule 4

Orders
Disciplinary actions
Clients, protection after discipline of lawyer, Rule 15
Disposition orders, Rule 15
Suspension from practice of law, Rule 16
Temporary suspension, Rule 16

Suspension from practice of law, Rule 15, 16
Transfer to disability inactive status following hearing, Rule 28

Payments by
Expenses, director and board members, Rule 22

Petitions to
Suspension pending final determination, Rule 16
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TRUSTEES
Appointment, grounds for, Rule 27

WAIVERS
Panel proceedings, grounds, Rule 10
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TEXT OF OPINIONS

OPINION NO. 1

The Legal Force and Effect of Opinions Issued by the State Board of Professional
Responsibility

It is the policy of the State Board of Professional Responsibility to issue, from time to
time, advisory opinions as to the professional conduct of lawyers, whether as a result of a
specific request or its own initiative, on matters deemed important by the Board.

The Board and the Supreme Court consider these opinions as rule interpretations that
guide attorneys’ professional conduct even though they are not binding on the Court. See,
In re Admonition Issued in Panel File No. 99-42, 621 N.W.2d 240 (Minn. 2001).

Opinions issued by the Board will be subject to change from time to time as deemed
necessary by the Board, or as required by decisions of the Minnesota Supreme Court.

Adopted: October 27, 1972.
Amended: December 4, 1987; and January 26, 2006.

OPINION NO. 2

Adopted: October 27, 1972.
Repealed: January 26, 2006.

OPINION NO. 3

Adopted: November 20, 1972.
Repealed: October 25, 2002.
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Comment
Opinion No. 3 was adopted in 1972 and prohibited part-time judges from practicing

law in the court in which the part-time judge serves. The opinion also extended the disqual-
ification to the part-time judge’s law partners and associates.

Over the past decade, amendments to the Code of Judicial Conduct codified and clar-
ified the application of the part-time judge disqualification. See e.g., Section C of the Ap-
plication of the Code of Judicial Conduct and its related comment.

In addition, Rule 1.10 of the Rules of Professional Conduct delineates the types of
conflicts that are imputed to other members of a law firm. With the evolution of substantive
ethics rules that more comprehensively address the issue, Opinion No. 3 became obsolete,
thus necessitating its repeal.

OPINION NO. 4
Adopted: October 12, 1973.
Amended: December 4, 1987.
Repealed: October 25, 2002.

Comment
Adopted in 1973, Opinion No. 4 addressed a lawyer’s withdrawal from representation

for nonpayment of fees. The opinion contained res ipsa loquitur or switching burden of
proof provision that placed higher burden of proof upon lawyers who failed to enter into
written fee agreements with clients. Specifically, the opinion required lawyers without writ-
ten fee agreements to justify their withdrawal for nonpayment of fees by proving the client’s
noncompliance with the oral fee arrangement by a standard of clear and convincing evi-
dence.

The switching burden of proof provision, although laudable for its encouragement to
use written fee agreements, has little, if any basis in the Rules of Professional Conduct.
Without a sufficient nexus to the substantive ethics rules, this requirement appeared to be
a regulation that went beyond that authorized by the Supreme Court, especially in light of
the Panel File No. 99-42 decision.

OPINION NO. 5
Adopted: April 19, 1974.
Amended: December 4, 1987.
Repealed: January 26, 2006.

OPINION NO. 6
Adopted: June 26, 1974.
Repealed: January 26, 2006.

OPINION NO. 7
Payment of Compensation for Services

Adopted: June 26, 1974.
Amended: October 26, 1979.
Repealed: January 7, 1983.

OPINION NO. 8
Attorneys’ Guidelines for Law Office Services by Non-lawyers

Except to the extent permitted by the Supreme Court of the State of Minnesota, (e.g.,
Student Practice Rules) neither law students nor any other person not duly admitted to the
practice of law shall be named on pleadings under any identification.

Legal assistants, or other paralegal employees, may be listed on professional cards,
professional announcement cards, office signs, letterheads, telephone directory listings, law
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lists, legal directory listings, or similar professional notices or devices, so long as the para-
legals are clearly identified as such, and so long as no false, fraudulent, misleading, or
deceptive statements or claims are made concerning said paralegals, their legal status and
authority, or their relationships to the firms by which they are employed. Paralegals may
use business cards so identifying themselves, which cards carry the law firm’s name and
address.

Such a paralegal, so identified, may sign correspondence on behalf of the law firm,
provided he or she does so by direction of an attorney-employer.

Non-lawyers must be supervised by an attorney who is responsible for their work. See,
Rules 5.3 and 5.5 and Comments, Minnesota Rules of Professional Conduct.

Adopted: June 26, 1974.
Amended: June 18, 1980; December 4, 1987; and January 26, 2006.

OPINION NO. 9
Adopted: September 10, 1976.
Amended: June 22, 1977, June 23, 1983, December 4, 1987, September 15,

1989, September 18,1998, August 1, 1999, and January 27, 2005.
Repealed: January 26, 2006.

1998 Committee Comments
In the 9 years since the Lawyers Professional Responsibility Board last revised this

Opinion, there have been significant changes in the ways attorneys may maintain their trust
account books and records, most notably the rise of the personal computer and bookkeep-
ing software as essential office equipment. Moreover, the Director’s Office has reviewed
hundreds of lawyers’ trust accounts since 1990 through the administration of the overdraft
notification program. This experience has given the Director insight into the most common
record-keeping pitfalls and confirmed the types of records that lawyers must maintain to
satisfy their ethical obligations to protect client funds.

The revised Opinion eliminates the requirement of separate cash receipts and dis-
bursements journals, in favor of a more detailed chronological check register that records
all trust account transactions, including the identity of the client and the purpose of the
transaction. This simplifies manual record-keeping and comports with most software pack-
ages that allow input of all relevant information into one computer screen.

Routine monthly printing of hard copies of electronic records is required to allow re-
construction of trust account records in the event of a hardware failure. Attorneys should
implement electronic backup procedures depending on the volume of activity in the trust ac-
count. For moderate to high volume trust accounts, weekly or even daily backups to floppy
disks or mirrored network servers may be appropriate.

Wire transfers may be used for large denomination transactions provided that the
lawyer or law firm creates the proper written authorization. The Board does not recom-
mend that attorneys use wire transfers for transactions under $10,000; checks signed by
an attorney remain the primary means of properly disbursing funds from a trust account.

OPINION NO. 10
Debt Collection Procedures

Adopted: June 22, 1977.
Amended: December 4, 1987.
Repealed: October 25, 2002.

Comment
The comprehensive set of guidelines contained in Opinion No. 10 was intended to

keep a clear demarcation between the activities of law firm and nonlayer debt collection
agencies. The opinion was premised upon the notion that blurring the distinction between
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law firms and collection agencies could lead to abuse of debtors and adversely reflect upon
the legal profession.

Since the opinion was adopted in 1977, federal and state consumer protection laws,
including most notably the Fair Debt Collection Practices Act (FDCPA), have encompassed
and far exceeded the regulation of collection activities proscribed by the Lawyers Board
opinion.

Within the past several years, federal court rulings have made it clear that the FDCPA
applies not only to collection agencies, but also lawyers. Like Opinion No. 3, this opinion
became obsolete due to the evolution of more comprehensive substantive law regulations.

OPINION NO. 11
Adopted: October 26, 1979.
Repealed: January 26, 2006.

OPINION NO. 12
Adopted: May 6, 1983.
Repealed: January 26, 2006.

OPINION NO. 13
Copying Costs of Client Files, Papers and Property

Client files, papers and property, whether printed or electronically stored, shall include:
1. All papers and property provided by the client to the lawyer.
2. All pleadings, motions, discovery, memorandums, and other litigation materials

which have been executed and served or filed regardless of whether the client has paid
the lawyer for drafting and serving and/or filing the document(s).

3. All correspondence regardless of whether the client has paid the lawyer for drafting
or sending the correspondence.

4. All items for which the lawyer has advanced costs and expenses regardless
of whether the client has reimbursed the lawyer for the costs and expenses including
depositions, expert opinions and statements, business records, witness statements, and
other materials which may have evidentiary value.
Client files, papers and property, whether printed or electronically stored, shall not include:

1. Pleadings, discovery, motion papers, memoranda and correspondence which have
been drafted, but not sent or served if the client has not paid for legal services in drafting
or creating the documents.

2. In nonlitigation settings, client files, papers and property shall not include drafted
but unexecuted estate plans, title opinions, articles of incorporation, contracts, partnership
agreements, or any other unexecuted document which does not otherwise have legal effect,
where the client has not paid the lawyer for the services in drafting the document(s).
A lawyer who has withdrawn from representation or has been discharged from represen-
tation, may charge a former client for the costs of copying or electronically retrieving the
client’s files, papers and property only if the client has, prior to termination of the lawyer’s
services, agreed in writing to such a charge. Such copying charges must be reasonable.
Copying charges which substantially exceed the charges of a commercial copy service are
normally unreasonable.
A lawyer may not condition the return of client files, papers and property on payment of
copying costs. Nor may the lawyer condition return of client files, papers or property upon
payment of the lawyer’s fee. See Opinion No. 11 of the Lawyers Professional Responsibility
Board.
A lawyer may withhold documents not constituting client files, papers and property un-
til the outstanding fee is paid unless the client’s interests will be substantially prejudiced
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without the documents. Such circumstances shall include, but not necessarily be limited to,
expiration of a statute of limitations or some other litigation imposed deadline. A lawyer
who withholds documents not constituting client files, papers or property for nonpayment
of fees may not assert a claim against the client for the fees incurred in preparing or creating
the withheld document(s).

Adopted: June 15, 1989.

OPINION NO. 14
Attorney Liens on Client Homesteads

Adopted: June 15, 1990.
Repealed: April 4, 2003.

Comment
Opinion No. 14 was adopted in 1990 and governed the assertion of a statutory attorney

lien against a client’s homestead.
The opinion was repealed due to statutory changes in the homestead exemption amount

(Minnesota Statutes, section 510.02 limiting the exemption to $200,000), uncertainty in the
law about waiver of homestead exemptions (Peterson v. Hinz, 605 N.W.2d 743 (Minn. Ct.
App. 1986)) and amendments in 2002 to the Minnesota Attorney Lien Statute (Minnesota
Statutes, section 481.13 (2002)).

Lawyers who see the need to file attorney liens against real property should care-
fully review the recently amended attorney lien statute (Minnesota Statutes, section 481.13
(2002)). Recent changes include time limits for filing attorney liens, a notice to the prop-
erty owner requirement, and the automatic expiration of attorney liens that are not pursued
within one year of filing.

OPINION NO. 15
Adopted: September 13, 1991.
Amended: August 1, 1999.
Repealed: January 26, 2006.

OPINION NO. 16
Interest and Late Charges on Attorneys Fees

Adopted: March 26, 1993.
Repealed: October 25, 2002.

Comment
Opinion No. 16 created a safe harbor from lawyer discipline prosecution for de min-

imis violations of Truth-in-Lending (TIL) violations associated with interest assessed by
lawyers on past due legal fees.

In short, lawyers who charged 6 percent or less without disclosure in a written fee
agreement, or 8 percent or less disclosed in a written fee agreement, were exempt from
lawyer discipline for noncompliance with TIL disclosure requirements under the opinion.
Attorneys who charged interest outside of the opinion’s guidelines remained subject to
lawyer discipline prosecution for TIL disclosure violations.

Opinion No. 16’s connection to the Rules of Professional Conduct was the reasonable
fee requirements of Rule 1.5(a). The opinion postulated that the fee charged was unreason-
able if the interest charged was usurious or in violation of TIL because required disclosures
were not made. However, the opinion’s safe harbor provision, which used the rate of inter-
est charged to draw the line between de minimis and significant TIL violations, was based
upon prosecutorial discretion standards and did not originate from any authority in the
Rules of Professional Conduct.
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OPINION NO. 17
Accepting Gratuities from Court Reporting Services and Other Similar Services
A lawyer ought not to accept, or to permit any nonlawyer employee to accept, a gratu-

ity offered by a court reporting service or other similar service for which a client is expected
to pay unless the client consents after consultation. However, a lawyer may accept nominal
gifts, such as pens, coffee mugs, and other similar advertising-type gifts without consent of
the client. See Rules 1.4, 1.5(a), 1.8(f)(1) and 5.3, Minnesota Rules of Professional Conduct
(MRPC). See also Rule 1.0(c), MRPC.

Adopted: June 18, 1993.
Amended: January 26, 2006.

OPINION NO. 18
Secret Recordings of Conversations

Adopted: September 20, 1996.
Repealed: April 18, 2002.

Comment
At its April 18, 2002 meeting the Lawyers Professional Responsibility Board repealed

Opinion No. 18 which made it unethical for lawyers to secretly record conversations with
others. The repeal of Opinion No. 18 followed the lead of the American Bar Association
in changing its longstanding position condemning the surreptitious, but legal, recording of
conversations by lawyers. In June 2001, the ABA issued Formal Ethics Opinion 01-422,
which withdrew its previous opinion (Formal Opinion 337) that had been in effect since
1974 prohibiting secret recording.

Minnesota Lawyers Board Opinions for the most part constitute interpretations
or clarifications of the Minnesota Rules of Professional Conduct. Opinion No. 18 was
premised upon the belief that secret recording of conversations by lawyers was inherently
deceitful, and therefore unethical except in the limited circumstances enumerated in the
Opinion. The Comment to Opinion No. 18 relied principally upon the ABA opinion from
1977 for the proposition that secret recording was inherently deceitful and therefore
violated the ethical standards.

The Minnesota Rules of Professional Conduct generally prohibit lawyers from engag-
ing in conduct that involves deceit. See Rule 8.4(c). A number of states, like Minnesota,
have since 1974, issued ethics opinions concluding that secret recording was deceitful and
therefore unethical. However, given the ABA’s recent change of heart, and its rationale, the
Minnesota Lawyers Board was doubtful about whether secret recording by itself continued
to fall clearly within the deceit proscription of Rule 8.4(c). It was this doubt that led the
Board to withdraw or repeal Opinion No. 18.

In repealing the Opinion, the Board and its Opinion Committee echoed the concerns
expressed by the ABA. Lawyers should be aware that secret recording is illegal in some
states and therefore prohibited by Rule 4.4. Moreover, lawyers who falsely deny recording
conversations will be subject to discipline under Rules 4.1 and 8.4(c). And finally, although
it may not be unethical to record client conversations, except in very limited circumstances
(e.g., client is making criminal threats to the lawyer) it is certainly inadvisable to do so
without disclosure.

OPINION NO. 19
Using Technology to Communicate Confidential Information to Clients

A lawyer may use technological means such as electronic mail (e-mail) and cordless
and cellular telephones to communicate confidential client information without violating
Rule 1.6, Minnesota Rules of Professional Conduct (MRPC). Such use is subject to the
following conditions:
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1. E-mail without encryption may be used to transmit and receive confidential client
information;

2. Digital cordless and cellular telephones may be used by a lawyer to transmit and
receive confidential client information when used within a digital service area;

3. Analog cordless and cellular telephones may be used by a lawyer to transmit and
receive confidential client information only if the lawyer obtains client consent after consul-
tation with the client about the confidentiality risks associated with inadvertent interception;

4. When the lawyer knows, or reasonably should know, that a client or other person
is using an insecure means, such as an analog cordless or cellular telephone, to communi-
cate with the lawyer about confidential client information, the lawyer shall consult with the
client about the confidentiality risks associated with inadvertent interception and obtain the
client’s consent.

Adopted: January 22, 1999.

Comment
A lawyer may not knowingly reveal a confidence or secret of a client. Rule 1.6(a)(1).

A lawyer should exercise care to prevent unintended disclosure. See Comment to Rule 1.6.
For example, the lawyer should avoid professional discussions in the company of persons
to whom the attorney-client privilege does not extend. Id. Similarly, a lawyer should take
reasonable steps to prevent interception or unintended disclosure of confidential communi-
cations. All communication carries with it some such risk, for example by eavesdropping,
wiretapping, or theft of mail. The precautions to be taken by a lawyer depend on the cir-
cumstances, including the sensitivity of the information, the manner of communication, the
apparent risks of interception or unintended disclosure, and the client’s wishes.

The purpose of this opinion is to address concerns that certain devices or methods may
not be used by lawyers to communicate client confidences or secrets because they do not
guarantee security. The committee believes absolute security is not required, and that the
use of new technology is subject to the same analysis as the use of more traditional methods
of communication.

This opinion reflects the prevalent view of other states and technology experts, that
communications by facsimile, e-mail, and digital cordless or cellular phones, like those by
mail and conventional corded telephone, generally are considered secure; their intercep-
tion involves intent, expertise, and violation of federal law. Some states have required client
consent or encryption for the use of e-mail, but the majority of recent state ethics opinions
sanction the use of e-mail without such requirements. The committee finds the reasoning of
the latter opinions persuasive. Communications by analog cordless or cellular phones gen-
erally are considered insecure; they may be intercepted intentionally or inadvertently with
unsophisticated and readily available equipment, such as other similar phones or scanners.
This opinion presumes that the digital telephone is being used in a location where digital
service is available. Some digital cell telephones are programmed to convert automatically
to analog service when brought into a location where digital service is not available. When
this is the case, the precautions for analog cellular telephones apply.

The opinion intentionally omits facsimile machines, which typically transmit data over
conventional telephone lines. With facsimile machines, the concerns are less with intercep-
tion than with unintended dissemination of the communication at its destination, where the
communication may be received in a common area of the workplace or home and may be
read by persons other than the intended recipient. The Director has received client com-
plaints involving such situations and cautions lawyers to take reasonable precautions to
prevent unintended dissemination. Similar concerns may be raised by voice-mail and an-
swering machine messages.
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Professionalism Aspirations1
Adopted January 11, 2001

1A summary form of these Professionalism Aspirations is included at the end of the
document. This summary version is intended to permit the standards to be posted, included
in literature, or otherwise made available where the entire text would be cumbersome.
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Preamble

We, the judges and lawyers of Minnesota, have a special responsibility for the quality of
justice. We have taken an oath to conduct ourselves in an upright and courteous manner
with fidelity to the court and the client, promising no falsehood or deceit. Commensurate
with this responsibility and unique oath is the obligation to conduct our affairs according
to the highest standards of professionalism.
The following standards reflect our commitment to professionalism. They memorialize our
obligations to each other, our clients and to the people of the State of Minnesota. They are
designed to raise public confidence in the legal profession and the justice system through
the promotion and protection of professionalism and civility.
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These standards are not to be used as a basis for litigation, lawyer discipline, or court sanc-
tions. Nothing in these standards supersedes or detracts from existing disciplinary codes or
alters existing standards of conduct against which lawyer negligence may be determined.

TEXT OF RULES
I. Our Legal System

A lawyer owes personal dignity, integrity, and independence to the administration of
justice. A lawyer’s conduct should be characterized at all times by personal courtesy
and professional integrity in the fullest sense of those terms.
A. Respect And Dignity.We will uphold the respect and dignity of judges, each member
of the Bar, the law and the legal system.
B. Honesty.We will conduct our affairs with candor and honesty. Our word is our bond.
C. Equal Access.We will dedicate and commit ourselves to equal access to the legal sys-
tem.
D. Education.Wewill educate our clients, the public, and other lawyers regarding the spirit
and letter of these Professional Aspirations.
E. Appearance of Impropriety.We will always endeavor to conduct ourselves in such a
manner as to avoid even the appearance of impropriety.

II. Lawyer to Client
A lawyer owes allegiance, learning, skill, and industry to a client. As lawyers, we shall
employ appropriate legal procedures to protect and advance our clients’ legitimate
rights, claims, and objectives. In fulfilling our duties to each client, we will be mind-
ful of our obligation to the administration of justice, which is a truth-seeking process
designed to resolve human and societal problems in a rational, peaceful, and efficient
manner.
A. Independent Judgment.
1. We will be loyal and committed to our clients’ lawful objectives, but will not permit that
loyalty and commitment to interfere with our duty to provide objective and independent
advice.
2. We will always be conscious of our duty to the system of justice.
3. We reserve the right to determine whether to grant accommodations to opposing counsel
in all matters that do not adversely affect our clients’ lawful objectives.
4. We will advise our clients, if necessary, that they do not have a right to demand that we
engage in abusive or offensive conduct and we will not engage in such conduct.
5. We will neither encourage nor cause clients to do anything that would be unethical or
inappropriate if done by us.
B. Proper Conduct on Behalf of Clients.
1. We will affirm among parties and other lawyers that civility and courtesy are expected
and are not a sign of weakness.
2. We will endeavor to achieve our clients’ legitimate objectives in our office practice work
and in litigation as expeditiously and economically as possible.
3. We will not employ tactics that are designed primarily to delay resolution of a matter or
to harass or drain the financial resources of the parties.

III. Lawyer to Lawyer
A lawyer owes courtesy, candor, cooperation, and compliance with all agreements and
mutual understandings to opposing counsel, in the conduct of an office practice and
in pursuit of the resolution of legal issues. As professionals, ill feelings between clients
should not influence our conduct, attitude, or demeanor toward opposing counsel.
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Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or obstruc-
tive impedes the fundamental goal of resolving disputes rationally, peacefully, and
efficiently. A lawyer owes the same duty to an opposing party who is pro se.
A. Courtesy and Punctuality.
1. We will practice our profession with a continuing awareness that our role is to advance
the legitimate interests of our clients. In our dealings with others we will not reflect the ill
feelings of our clients. We will treat all other counsel, parties, and witnesses in a civil and
courteous manner, not only in court, but also in all other written and oral communications.
2. We will not, even when called upon by a client to do so, abuse others or indulge in
offensive conduct directed to other counsel, parties, or witnesses. We will abstain from
disparaging personal remarks or acrimony toward other counsel, parties, or witnesses. We
will treat adverse witnesses and parties with fair consideration.
3. We will be courteous, civil and prompt in oral and written communications and punctual
in honoring scheduled appearances, meetings, depositions, appointments, etc. with oppos-
ing counsel.
4. We will disagree without being disagreeable. We recognize that effective representation
does not require antagonistic or obnoxious behavior.
5. We will not, without good cause, attribute bad motives or unethical conduct to oppos-
ing counsel nor bring the profession into disrepute by unfounded accusations or acrimony
toward opposing counsel, parties, and witnesses.
6. We will not ask a witness or an opposing party a question solely for the purpose of ha-
rassing or embarrassing that individual.
7.Wewill adhere to all express promises and to agreements with other counsel, whether oral
or in writing, and will adhere in good faith to all agreements implied by the circumstances
or local customs.
B. Drafting.
1.We will not quarrel over matters of form or style, but concentrate on matters of substance.
2. We will try to achieve the common goal in the preparation of agreements.
3. When we purport to identify for other counsel or parties changes we make in documents
submitted for their review, we will identify all such changes accurately.
4. We will carefully craft document production requests so they are limited to those docu-
ments we reasonably believe are necessary for the prosecution or defense of an action. We
will not design production requests to place an undue burden or expense on a party.
5. We will respond to document requests reasonably and not strain to interpret the request
in an artificially restrictive manner to avoid disclosure of relevant and non-privileged docu-
ments.Wewill not produce documents in amanner designed to hide or obscure the existence
of particular documents.
6. When a draft order is to be prepared by counsel to reflect a court ruling, we will draft an
order that accurately and completely reflects the court’s ruling. We will promptly prepare
and submit a proposed order to other counsel and attempt to reconcile any differences before
the draft order is presented to the court.
C. Scheduling, Extensions, Cancellations.
1.Wewill not arbitrarily schedule a meeting, deposition, court appearance, hearing, or other
proceeding until a good faith effort has been made to schedule it by agreement. If we are
unable to contact the other lawyer, we will send written correspondence suggesting a time
or times that will become operative unless an informal objection is directed to us within a
set reasonable time.
2. We will endeavor in good faith to honor previously scheduled trial or hearing settings,
vacations, seminars, meetings or other functions that produce good faith calendar conflicts
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on the part of opposing counsel. We will not seek accommodation from another member of
the Bar for the rescheduling of any court setting, discovery, hearing, meeting, etc. unless a
legitimate need exists.
3. We will agree to reasonable requests for extensions of time and for waiver of procedural
formalities, provided legitimate objectives of our clients will not be adversely affected.
4. We will not request an extension of time solely for the purpose of unjustified delay or to
obtain a tactical advantage.
5. We will notify other counsel and, if appropriate, the court or other persons, at the earliest
possible time when hearings, depositions, meetings, or conferences are to be canceled or
postponed.
D. Discovery.
1. We will make reasonable efforts to conduct discovery by agreement.
2. We will refrain from excessive and/or abusive discovery.
3. We will comply with all reasonable discovery requests. We will not resist discovery re-
quests that are not objectionable.
4. We will not seek court intervention to obtain discovery that is clearly improper and not
desirable.
5. We will take depositions only when actually needed to ascertain facts or information or
to perpetuate testimony. We will not take depositions for the purposes of harassment or to
increase litigation expenses.
6. During depositions we will ask only those questions we reasonably believe are necessary
for the prosecution or defense of an action.
7. We will carefully craft interrogatories so they are limited to those matters we reasonably
believe are necessary for the prosecution or defense of an action, and we will not design
them to place an undue burden or expense on a party.
8. We will respond to interrogatories reasonably and will not strain to interpret them in an
artificially restrictive manner to avoid disclosure of relevant and non-privileged informa-
tion.
9. We will not engage in any conduct during a deposition that would not be appropriate in
the presence of a judge. We will not make objections nor give instructions to a witness for
the purpose of delaying or obstructing the discovery process. We will encourage witnesses
to respond to all deposition questions that are reasonably understandable.
10. We will not use any form of discovery or discovery scheduling as a means of harass-
ment.
11. We will make good faith efforts to resolve by agreement our objections to matters con-
tained in pleadings and discovery requests and objections.
E. Sanctions.We will not seek or threaten sanctions or disqualifications without first con-
ducting a reasonable investigation and unless it is necessary for protection of our client’s
lawful objectives or fully justified by the circumstances.
F. Opportunity to Respond.
1. We will not serve motions, pleadings or briefs in any manner that unfairly limits another
party’s opportunity to respond. We will not seek ex parte relief without first attempting to
notify the opposing party or attorney. We will not file memoranda or affidavits that are not
permitted by court rules. We will furnish opposing counsel copies of all submissions to the
court either contemporaneously or as soon as practical.
2. We will not cause a default or dismissal to be entered, when we know the identity of an
opposing counsel, without first making a good faith attempt to inquire about the counsel’s
intention to proceed.
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G. Settlement.
1. We will readily stipulate to undisputed facts in order to avoid needless costs or inconve-
nience for any party.
2. We will endeavor to confer early with other counsel to assess settlement possibilities. We
will not falsely hold out the possibility of settlement as a means to adjourn discovery or to
delay trial.
H. Request During Trial or Hearing. During trial or hearing we will honor reasonable re-
quests of opposing counsel that do not prejudice the rights of our clients or sacrifice tactical
advantage.
I. Conduct of Others.We will not encourage or knowingly authorize any person under our
control to engage in conduct that would be improper if we were to engage in such conduct.

IV. Lawyer and Judge
Lawyers and judges owe each other respect, diligence, punctuality, and protection
against unjust and improper criticism and attack. Lawyers and judges are equally re-
sponsible to protect the dignity and independence of the court and the profession.
A. Lawyers’ Duties to Court and Administrative Tribunal.
1. We will speak and write civilly and respectfully in all communications with the court or
administrative tribunal.
2. We will be punctual and prepared for all appearances so that all hearings, conferences,
and trials may commence on time to the greatest extent possible.
3. We will be considerate of the time constraints and pressures on the court and court staff
inherent in their efforts to administer justice.
4. We will not engage in any conduct that brings disorder or disruption to the courtroom
or administrative hearing area. We will advise our clients and witnesses appearing in these
settings of the proper conduct expected and required there and, to the best of our ability,
prevent our clients and witnesses from creating disorder or disruption.
5. We will not knowingly misrepresent, mischaracterize, misquote, or miscite facts or au-
thorities in any oral or written communication to the court or administrative hearing officer.
6. We will avoid argument or posturing through sending copies of correspondence between
counsel to the court, unless specifically permitted or invited by the court.
7. Before dates for hearings or trials are set, or if that is not feasible, immediately after such
dates have been set, we will attempt to verify the availability of necessary participants and
witnesses so we can promptly notify the court of any problems.
8. We will act and speak civilly to all other court staff with an awareness that they, too, are
an integral part of the judicial system.
B. The Duties of Judges, Referees, and Administrative Law Judges to Lawyers and
Parties.
1. We will be courteous, respectful, and civil to lawyers, parties, and witnesses. We will
maintain control of the proceedings, recognizing that we have both the obligation and the
authority to insure that all proceedings are conducted in a civil manner.
2. If we observe a lawyer being uncivil to another lawyer or others, we will call it to the
attention of the offending lawyer on our own initiative.
3. We will not employ hostile, demeaning, or humiliating words in opinions or in written
or oral communications with lawyers, parties, or witnesses.
4. We will be punctual in convening all hearings, meetings, and conferences; if delayed, we
will notify counsel, if possible.
5. In scheduling all hearings, meetings and conferences, we will be considerate of time
schedules of lawyers, parties, and witnesses.
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6. We will make all reasonable efforts to decide promptly all matters presented to us for
decision.

7. We will give the issues in controversy deliberate, impartial, and studied analysis and
consideration.

8. While endeavoring to resolve disputes efficiently, we will be considerate of the time
constraints and pressures imposed on lawyers by exigencies of litigation practice.

9. We recognize that a lawyer has a right and a duty to present a cause fully and properly,
and that a party has a right to a fair and impartial hearing. Within the practical limits of time,
we will allow lawyers to present proper arguments and to make a complete and accurate
record.

10. We will not impugn the integrity or professionalism of any lawyer on the basis of the
clients whom, or the causes which, a lawyer represents.

11. We will do our best to insure that court personnel act civilly toward lawyers, parties,
and witnesses.

12. We will not adopt procedures that needlessly increase litigation expense.

C. The Duties of Judges, Referees, and Administrative Law Judges to Each Other.

1. We will be courteous, respectful, and civil in opinions, ever mindful that a position ar-
ticulated by another judge is the result of that judge’s earnest effort to interpret the law and
the facts correctly.

2. In all written and oral communications, we will abstain from disparaging personal re-
marks, criticisms, or sarcastic or demeaning comments about another colleague.

3. We will endeavor to work with other judges in an effort to foster a spirit of cooperation
in our mutual goal of enhancing the administration of justice.

Summary Standards

I. Our Legal System

A lawyer owes personal dignity, integrity, and independence to the administration of justice.
A lawyer’s conduct should be characterized at all times by personal courtesy and profes-
sional integrity in the fullest sense of those terms.

II. Lawyer to Client

A lawyer owes allegiance, learning, skill, and diligence to a client. As lawyers, we shall
employ appropriate legal procedures to protect and advance our client’s legitimate rights,
claims, and objectives. In fulfilling our duties to each client, we will be mindful of our
obligation to the administration of justice, which is a truth-seeking process designed to
resolve human and societal problems in a rational, peaceful, and efficient manner.

III. Lawyer to Lawyer

A lawyer owes courtesy, candor, cooperation, and compliance with all agreements and mu-
tual understandings to opposing counsel whether in the conduct of an office practice or in
the pursuit of litigation. As professionals, ill feelings between clients should not influence
our conduct, attitude, or demeanor toward opposing counsel. Conduct that may be charac-
terized as uncivil, abrasive, abusive, hostile, or obstructive impedes the fundamental goal
of resolving disputes rationally, peacefully, and efficiently. A lawyer owes the same duty to
an opposing party who is pro se.

IV. Lawyer and Judge

Lawyers and judges owe each other respect, diligence, punctuality, and protection against
unjust and improper criticism and attack. Lawyers and judges are equally responsible to
protect the dignity and independence of the court and the profession.
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INDEX - PROFESSIONAL ASPIRATIONS

ADMINISTRATIVE LAW JUDGES
Conduct toward attorneys, Rule IVB

ATTORNEY-CLIENT RELATIONSHIP
Attorney conduct, Rule IB
Client under control of attorney, conduct, Rule IA

ATTORNEYS
Appearance of impropriety, avoidance, Rule IE
Calendars
Conflicts, honoring, Rule IIIC
Witness availability, duty to court, Rule IVA

Decorum, duty to court, Rule IVA
Documents
Drafting, Rule IIIB
Requests for, response, Rule IIIB

Education and training, professionalism aspirations, Rule ID
Employees, conduct, attorneys, duties, Rule IIII
Ex parte relief, seeking, Rule IIIF
Oaths, attorney’s oath, meaning, Preamble
Opposing attorneys, duties toward, Rule III
Professional integrity, see Attorneys, duties under PROFESSIONAL

INTEGRITY
Punctuality
Duties to judges, court appearances, Rule IVA
Duties to other attorneys, Rule IIIA

COMPROMISE AND SETTLEMENT
Attorneys, duties, Rule IIIG

COURTESY
Attorneys, toward others
Court employees, Rule IVA
Legal system, Rule I
Punctuality, Rule IIIA

DEPOSITIONS
Conduct, attorneys, duties, Rule IIID
Scheduling, attorneys, duties, Rule IIIC
Witnesses, Rule IIID

DIGNITY
Attorneys, duties, Rule IA

DISTRICT COURT
Employees, courtesy, duties, Rule IVB
Hearings, scheduling, Rule IIIC
Orders, drafting, attorneys, duties, Rule IIIB

DISTRICT COURT JUDGES
Conduct toward attorneys, Rule IVB
Cooperation, duties to other judges, Rule IVC
Courtesy
To attorneys and parties, Rule IVB
To other judges, Rule IVC

Decisions, prompt rendering, duties, Rule IVB
Impartiality, duties, Rule IVB
Punctuality, duties to attorneys and parties, Rule IVB
Scheduling of proceedings
Consideration of time constraints, Rule IVB

Written and oral communications
Civility, Rule IVC

HONESTY
Attorneys
Clients, unethical conduct by client, Rule IA
Conduct of affairs, Rule IB
Court, citation of facts, Rule IVA
Opposing attorneys, Rule III

INTEGRITY
Attorneys, see Attorneys, duties under PROFESSIONAL

INTEGRITY

INTERROGATORIES
Drafting, attorneys, duties, limiting, Rule IIID

INTERROGATORIES (Cont’d)
Response to, attorneys, duties, Rule IIID

JUSTICE
Administration of justice, attorneys, duties, generally, Rule I
Justice system
Attorneys, duties
Equal access to, Rule IC
Independent judgment, Rule IIA

Equal access to, attorneys, duties, Rule IC
Public confidence in, Preamble

Quality of justice
Responsibility for, legal profession, Preamble

LOYALTY
Attorney to client, duties, Rule IIA

MOTIONS
Opportunity to respond, attorneys, duties, Rule IIIF

PLEADINGS
Opportunity to respond, attorneys, duties, Rule IIIF

PROFESSIONAL INTEGRITY
Attorneys, duties
Clients, Rule II
Legal system, Rule I

PROFESSIONALISM ASPIRATIONS
Attorney to attorney
Conduct of others under attorneys’ control, improper conduct,

Rule IIII
Courtesy and punctuality, Rule IIIA
Discovery, Rule IIID
Documents, aspirations regarding, Rule IIIB
Hearings, requests by other attorneys, Rule IIIH
Opportunity to respond, good faith, Rule IIIF
Sanctions, seeking, Rule IIIE
Scheduling matters, Rule IIIC
Settlement matters, Rule IIIG
Trials, requests by other attorneys, Rule IIIH

Attorney to client
Conduct on behalf of client, Rule IIB
Independent judgment, Rule IIA

Attorney to judge
Court appearances, Rule IVA
Court staff, considerations, Rule IVA
Duties to administrative tribunal, written and oral communications,

Rule IVA
Duties to court, written and oral communications, Rule IVA
Hearings, Rule IVA
Notice and notification, witnesses, availability, Rule IVA
Trials, Rule IVA

Education of others concerning, Rule ID
Interrogatories, Rule IIID
Judges to attorneys and parties, Rule IVB
Judges to each other, Rule IVC
Purpose, Preamble
Rules of Professional Conduct, effect on, Preamble
Summary standards
Generally, Summary Standards
Posting (notices), Summary Standards

REFEREES (COURT)
Conduct toward attorneys, Rule IVB

RESPECT
Attorneys, duties, Rule IA

STIPULATION
Undisputed facts, Rule IIIG

WITNESSES
Availability, attorneys’ duties to court, Rule IVA
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TEXT OF RULES
Rule 1. Purpose

The Board of Law Examiners is established to ensure that those who are admitted to
the bar have the necessary competence and character to justify the trust and confidence that
clients, the public, the legal system, and the legal profession place in lawyers.
(Amended effective September 1, 2004.)
Rule 2. Definitions and Due Date Provisions

A. Definitions. As used in these Rules:
(1) "Application file" means all information relative to an individual applicant to

the bar collected by or submitted to the Board while the application is pending and during
any conditional admission period.

(2) "Approved law school" means a law school provisionally or fully approved
by the American Bar Association.

(3) "Board" means the Minnesota State Board of Law Examiners.
(4) "Court" means the Minnesota Supreme Court.
(5) "Director" means the staff director for the Board.
(6) "Good character and fitness" means traits, including honesty, trustworthiness,

diligence and reliability, that are relevant to and have a rational connection with the appli-
cant’s present fitness to practice law.

(7) "Jurisdiction" means the District of Columbia or any state or territory of the
United States.

(8) "Legal services program" means a program existing primarily for the purpose
of providing legal assistance to indigent persons in civil or criminal matters.

(9) "Notify" or "give notice" means to mail or deliver a document to the last
known address of the applicant or the applicant’s lawyer. Notice is complete upon mailing,
but extends the applicant’s period to respond by three days.

B. Due Date Provisions. Due dates specified under these Rules shall be strictly en-
forced and shall mean no later than 4:30 p.m. on the date stated; if the date falls on Saturday,
Sunday, or a legal holiday, the deadline shall be the first working day thereafter. Postmarks
dated on the due date will be accepted.
(Amended effective March 14, 2000; amended effective September 1, 2004.)
Rule 3. State Board of Law Examiners

A. Composition. The Board shall consist of nine members, including a president.
Seven of the members shall be lawyers having their principal office in this state and two
shall be non-lawyer public members, each appointed by the Court for a term of three years
or until a successor is appointed and qualifies. With the exception of the president, Board
members may serve no more than three successive three-year terms. The president shall
be appointed by the Court and shall serve as president, at the pleasure of the Court, for no
more than six years. The terms of office may be staggered by the Court by any method it
deems appropriate. The Board shall select a secretary from among its members.

B. Authority. The Board is authorized:
(1) Subject to the approval of the Court, to employ a director on a full-time or

part-time basis, to prescribe duties, and to fix compensation;
(2) To secure examination questions and other testing instruments that the Board

finds valid and reliable in measuring the competence of applicants to practice law, and to
pay reasonable compensation for them;

(3) To employ examination graders;
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(4) To establish a minimum passing score for the examinations;
(5) To conduct investigations of applicants’ backgrounds as may be reasonably

related to fitness to practice or eligibility under the Rules, and to require applicants to pay
the costs of the investigations;

(6) To recommend to the Court the admission and licensure of applicants to prac-
tice law in Minnesota;

(7) To administer these Rules and adopt policies and procedures consistent with
these Rules;

(8) To delegate to its president and director authority to make necessary determi-
nations to implement the Board’s policies and procedures and these Rules;

(9) To prepare and disseminate information to prospective applicants and the pub-
lic about procedures and standards for admission to practice law in this state.

C. BoardMeetings andQuorum. Board meetings are open to the public except when
the Board is considering the following:

(1) Examination materials;
(2) Any information concerning an applicant, potential applicant, or conditionally

admitted lawyer;
(3) Personnel matters;
(4) Any information that is confidential or private under Rule 14;
(5) Legal advice from its counsel.

Board members may attend meetings in person or, in extraordinary circumstances, by
conference call. A quorum of the Board shall be a majority of its sitting members. Minutes
of the public portions of Board meetings are available upon request from the Board office.
(Amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 4. General Requirements for Admission

A. Eligibility for Admission. The applicant has the burden to prove eligibility for
admission by providing satisfactory evidence of the following:

(1) Age of at least 18 years;
(2) Good character and fitness as defined by these Rules;
(3) Graduation with a J.D. or LL.B. degree from a law school that is provisionally

or fully approved by the American Bar Association;
(4) Passing score on a written examination or qualification under Rules 7A, 7B,

8, 9, or 10;
(5) A scaled score of 85 or higher on the Multistate Professional Responsibility

Examination (MPRE); and
(6) Not currently suspended or disbarred from the practice of law in another ju-

risdiction.
B. Residency. Prior to admission an applicant must be a resident of this state, maintain

an office in this state, or designate the Clerk of the Appellate Courts as agent for the service
of process for all purposes.

C. Application for Admission. To be accepted as complete, an application must be
submitted on a form prescribed by the Board together with the following:

(1) A fee in an amount prescribed by Rule 12;
(2) A notarized authorization for release of information form;
(3) For applicants seeking admission by examination, a passport-style photo;
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(4) Two notarized affidavits of good character from persons who have known the
applicant for at least one year and who:

(a) Are unrelated to the applicant by blood or marriage and not living in the
same household; and

(b) Were not fellow law students during the applicant’s enrollment;
(5) The notarized affidavits of good character must address the following:

(a) The duration of time and circumstances under which the affiant has
known the applicant;

(b) Details respecting the applicant’s character and general reputation; and
(c) Other information bearing on the applicant’s character and fitness to prac-

tice law.
D. Evidence of Graduation (Conferral of Degree). At least 30 days prior to the ex-

amination, each applicant shall file, or cause to be filed, an original document from the
applicant’s law school, signed by the dean or other authorized person stating:

(1) That the law school has conferred a J.D. or LL.B. degree upon the applicant;
or

(2) That the applicant has completed all coursework 30 days prior to the exami-
nation for which the applicant has applied, fulfilled all requirements for conferral of degree,
and will be awarded a J.D. or LL.B. degree within 120 days following the examination. An
applicant filing evidence of conferral of degree pursuant to Rule 4D(2) shall cause to be
filed a certified transcript verifying the award of the degree within 120 days following the
examination.

E. Additional Filing When Admitted Elsewhere. An applicant who has been admit-
ted to practice in another jurisdiction shall also file or cause to be filed at the time of the
application:

(1) An authentic copy of the application for admission to the bar from the bar
admissions authority in each jurisdiction in which the applicant was previously admitted to
the practice of law;

(2) An authentic document showing the date of admission to the bar in each other
jurisdiction;

(3) An authentic document from the proper authority in each jurisdiction stating
that the applicant is in good standing; and

(4) An authentic document from the proper authority in each jurisdiction indicat-
ing whether the applicant is the subject of any pending complaint or charge of misconduct.

F. Applicants Without MPRE Score. An applicant may file an application without
having taken the MPRE. However, the applicant shall not be admitted until he or she has
submitted evidence of an MPRE scaled score of 85 or higher. Such applicants must be
admitted within 12 months of the date of a written notice from the Board or the application
will be considered to have been withdrawn.

G. Repeat Examinee. An applicant who has been unsuccessful on a prior Minnesota
Bar Examination may reapply by submitting:

(1) A new application for admission pursuant to Rule 4C;
(2) The proper fee under Rule 12;
(3) A notarized authorization for release of information on a form prescribed by

the Board;
(4) A passport-style photo; and
(5) If the original application is more than two years old, new affidavits as de-

scribed in Rule 4C(4) of these Rules.
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H. Incomplete Application. An application determined to be incomplete shall be re-
turned to the applicant.

I. Withdrawal of Application. An applicant may withdraw the application by noti-
fying the Board in writing at any time prior to the issuance of an adverse determination.

J. Required Cooperation.
(1) An applicant has the duty to cooperate with the Board and the director by

timely complying with requests, including requests to:
(a) Provide complete information, documents, and signed authorizations for

release of information;
(b) Obtain reports or other information necessary for the Board to properly

evaluate the applicant’s fitness to practice;
(c) Appear for interviews to determine eligibility for admission or facilitate

the background investigation.
(2) An applicant shall not discourage a person from providing information to the

Board or retaliate against a person for providing information to the Board;
(3) If the Board determines that an applicant has breached the duty to cooperate,

the Board may deem the application withdrawn, may deny an opportunity to test, or may
deny admission.
(Amended effective March 14, 2000; amended effective September 1, 2004; amended ef-
fective July 1, 2007.)
Rule 5. Standards for Admission

A. Essential Eligibility Requirements. Applicants must meet the following essential
eligibility requirements for the practice of law:

(1) The ability to be honest and candid with clients, lawyers, courts, the Board,
and others;

(2) The ability to reason, recall complex factual information, and integrate that
information with complex legal theories;

(3) The ability to communicate with clients, lawyers, courts, and others with a
high degree of organization and clarity;

(4) The ability to use good judgment on behalf of clients and in conducting one’s
professional business;

(5) The ability to conduct oneself with respect for and in accordance with the law;
(6) The ability to avoid acts which exhibit disregard for the rights or welfare of

others;
(7) The ability to comply with the requirements of the Rules of Professional Con-

duct, applicable state, local, and federal laws, regulations, statutes, and any applicable order
of a court or tribunal;

(8) The ability to act diligently and reliably in fulfilling one’s obligations to
clients, lawyers, courts, and others;

(9) The ability to use honesty and good judgment in financial dealings on behalf
of oneself, clients, and others; and

(10) The ability to comply with deadlines and time constraints.
B. Character and Fitness Standards and Investigation.

(1) Purpose. The purpose of the character and fitness investigation before admis-
sion to the bar is to protect the public and to safeguard the justice system.
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(2) Burden of Proof. The applicant bears the burden of proving good character
and fitness to practice law.

(3) Relevant Conduct. The revelation or discovery of any of the following shall
be treated as cause for further inquiry before the Board determines whether the applicant
possesses the character and fitness to practice law:

(a) Unlawful conduct;
(b) Academic misconduct;
(c) Misconduct in employment;
(d) Acts involving dishonesty, fraud, deceit, or misrepresentation;
(e) Acts which demonstrate disregard for the rights or welfare of others;
(f) Abuse of legal process, including the filing of vexatious or frivolous law-

suits;
(g) Neglect of financial responsibilities;
(h) Neglect of professional obligations;
(i) Violation of an order of a court, including child support orders;
(j) Conduct that evidences current mental or emotional instability that may

impair the ability to practice law;
(k) Conduct that evidences current drug or alcohol dependence or abuse that

may impair the ability to practice law;
(l) Denial of admission to the bar in another jurisdiction on character and

fitness grounds;
(m) Disciplinary action by a lawyer disciplinary agency or other professional

disciplinary agency of any jurisdiction;
(n) The making of false statements, including omissions, on bar applications

in this state or any other jurisdiction.
(4) Considerations. The Board shall determine whether the present character and

fitness of an applicant qualifies the applicant for admission. In making this determination,
the following factors shall be considered in assigning weight and significance to prior con-
duct:

(a) The applicant’s age at the time of the conduct;
(b) The recency of the conduct;
(c) The reliability of the information concerning the conduct;
(d) The seriousness of the conduct;
(e) The factors underlying the conduct;
(f) The cumulative effect of the conduct or information;
(g) The evidence of rehabilitation as defined in Rule 5B(5);
(h) The applicant’s candor in the admissions process; and
(i) The materiality of any omissions or misrepresentations.

(5) Rehabilitation. An applicant who affirmatively asserts rehabilitation from
past conduct may provide evidence of rehabilitation by submitting one or more of the fol-
lowing:

(a) Evidence that the applicant has acknowledged the conduct was wrong
and has accepted responsibility for the conduct;

(b) Evidence of strict compliance with the conditions of any disciplinary,
judicial, administrative, or other order, where applicable;
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(c) Evidence of lack of malice toward those whose duty compelled bringing
disciplinary, judicial, administrative, or other proceedings against applicant;

(d) Evidence of cooperation with the Board’s investigation;
(e) Evidence that the applicant intends to conform future conduct to stan-

dards of good character and fitness for legal practice;
(f) Evidence of restitution of funds or property, where applicable;
(g) Evidence of positive social contributions through employment, commu-

nity service, or civic service;
(h) Evidence that the applicant is not currently engaged in misconduct;
(i) Evidence of a record of recent conduct that demonstrates that the appli-

cant meets the essential eligibility requirements for the practice of law and justifies the trust
of clients, adversaries, courts, and the public;

(j) Evidence that the applicant has changed in ways that will reduce the like-
lihood of recurrence of misconduct; or

(k) Other evidence that supports an assertion of rehabilitation.
(6) Continuing Obligation. The applicant has a continuing obligation to update

the application with respect to all matters inquired of on the application. This obligation
continues during the pendency of the application, including the period when the matter is
on appeal to the Board or the Court.

(7) Determination. A character and fitness determination shall be made with re-
spect to each applicant who is a successful examinee or who is qualified by practice for
admission under these Rules. An adverse determination on character and fitness grounds
may be appealed under Rule 15.

(8) Advisory Opinions.
(a) A law student may request a written advisory opinion from the Board

with respect to his or her character and fitness for admission by filing a completed applica-
tion for admission, a fee in the amount required under Rule 12L, two notarized affidavits
as required by Rule 4C(4), and an authorization for release of information as required by
Rule 4C(2).

(b) Advisory opinions will not be binding on the Board.
(Amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 6. Admission by Examination

A. Dates of Examinations. Examinations shall be held the last Tuesday and Wednes-
day of the months of February and July each year, at a place to be determined by the Board.

B. Timely Filing Deadlines. An application for admission by examination shall be
filed in the office of the Board by October 15 for the February examination, or by March
15 for the July examination.

C. Late Filing Deadlines. Late applications will be accepted on or before December
1 for the February examination, or on or before May 1 for the July examination but must be
accompanied by the late filing fee pursuant to Rule 12. No applications shall be accepted
after the late filing deadline.

D. Denial of Opportunity to Test. An applicant may be denied permission to take an
examination:

(1) When the applicant has failed to comply with the requirements of Rule 4C,
4D, or 4J; or

(2) When the Board has determined the applicant has not satisfied the good char-
acter and fitness requirement of Rule 4A(2).



1561 PROFESSIONAL RULES

E. Scope of Examination. The Minnesota Bar Examination shall consist of six essay
questions, the Multistate Bar Examination (MBE), and at least one performance test ques-
tion.

(1) Essay Questions. The essay questions may include any of the following sub-
jects:

Business Associations (partnerships, proprietorships, and corporations, in-
cluding limited liability companies)

Civil Procedure
Constitutional Law
Contracts
Criminal Law and Procedure
Ethics and Professional Responsibility
Evidence
Family Law
Federal Individual Income Taxation
Real Property
Torts
Uniform Commercial Code, Art. 1, 2
Wills, Estates and Trusts.

(2) Performance Test. The performance test shall include one or more questions
testing the applicant’s ability to perform a lawyering task using legal and factual materials
provided.

F. Testing Accommodations. An applicant whose disability requires testing accom-
modations shall submit with the application a written request pursuant to the Board’s testing
accommodations policy and shall describe:

(1) The type of accommodation requested;
(2) The reasons for the requested accommodation, including medical documen-

tation in a format set forth in the policy referenced above.
The Board shall notify the applicant of its decision. A denial or modification of a re-

quest for testing accommodations constitutes an adverse determination of the Board and
may be appealed pursuant to Rule 15.

G. Examination Results. The results of the examination shall be released to exami-
nees by regular mail to the address listed in the files of the Board, and successful exami-
nation numbers will be posted at the Court, on the Board’s website, and at each Minnesota
law school. The date of the release shall be announced at the examination.

H. Failing Examination Scores. A failing score on the bar examination is a final
decision of the Board and does not afford the applicant the appeal and hearing rights set
forth in Rule 15.

I. Stale Examination Scores. A passing score on the Minnesota Bar Examination is
valid for 36 months from the date of the examination. Applicants must be admitted within
36 months of the examination.
(Amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 7. Admission Without Examination

A. Eligibility by Practice. An applicant may be eligible for admission without ex-
amination if the applicant otherwise qualifies for admission under Rule 4, and provides
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documentary evidence showing that for at least five of the seven years immediately preced-
ing the application, the applicant was:

(1) Licensed to practice law;
(2) In good standing before the highest court of all jurisdictions where admitted;

and
(3) Engaged, as principal occupation, in the active and lawful practice of law as

a:
(a) Lawyer representing one or more clients;
(b) Lawyer in a law firm, professional corporation, or association;
(c) Judge in a court of record;
(d) Lawyer for any local or state governmental entity;
(e) House counsel for a corporation, agency, association, or trust department;
(f) Lawyer with the federal government or a federal governmental agency

including service as a member of the Judge Advocate General’s Department of one of the
military branches of the United States; and/or

(g) Professor teaching full-time in any approved law school.
To constitute the lawful practice of law, the above activities must have been performed

in a jurisdiction in which the applicant is admitted, or performed in a jurisdiction that per-
mits such activity by a lawyer not admitted to practice. Practice falling under (f) or (g)
above performed outside a jurisdiction where the applicant is licensed shall be considered
the lawful practice of law.

B. Eligibility for Admission by Test Score. An applicant may be eligible for admis-
sion without examination under Rule 4A(4) if the applicant has received a scaled score of
145 or higher on the MBE taken as a part of and at the same time as the essay or other part
of a written bar examination given by another jurisdiction, was successful on that bar ex-
amination, and was subsequently admitted in that jurisdiction. The applicant shall submit
evidence of the score and a completed application to the Board within 24 months of the
date of the qualifying examination being used as the basis for the admission.

C. Transfer of MBE Score.An applicant seeking to transfer a MBE score achieved in
another jurisdiction to Minnesota shall submit a written request for transfer to the National
Conference of Bar Examiners.

D.MBEScore Advisory.Uponwritten request, the director will advise an applicant or
potential applicant who took and passed a bar examination in another jurisdiction whether
or not his or her MBE score satisfies the requirements of Rule 7B. Requests for score advi-
sory shall include the following:

(1) Complete name and social security number of the examinee; and
(2) Month, year, and jurisdiction of test administration.

E. No Waiver of Time Requirements. The minimum time requirements and the
timely filing requirements of this Rule shall be strictly enforced.

F. Eligibility After Unsuccessful Examination. An applicant may be eligible for ad-
mission without examination under this Rule notwithstanding a prior failure on the Min-
nesota Bar Examination.
(Amended effective March 14, 2000; amended effective September 1, 2004; amended ef-
fective July 1, 2007.)
Rule 8. Admission by Temporary License for Legal Services Programs

A. Eligibility.A lawyer licensed in another jurisdiction may apply for and be admitted
under a temporary license to practice law in Minnesota when the applicant has accepted
employment in Minnesota as a lawyer for a legal services program.
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B. Filing. In order to qualify for the license, the lawyer must comply with the require-
ments of Rule 4A(1), (2), (3) and (6) and must file with the Board, the following:

(1) A completed application for temporary license to practice law in Minnesota
for a legal services program;

(2) A certificate or certificates from the proper authority in each jurisdiction cer-
tifying that the lawyer is in good standing and that no charges of professional misconduct
are pending;

(3) An affidavit from the applicant’s employer attesting to his or her knowledge of
the applicant’s competence and good character, and the fact that the applicant has accepted
employment as a lawyer for a legal services program in Minnesota and will be supervised
by a licensed Minnesota lawyer;

(4) Two additional affidavits of character as prescribed by Rule 4C(4), and a fee
consistent with Rule 12G of these Rules.

C.Certification ofApplicant’s GoodCharacter and Fitness.The office of the Board
shall conduct an expedited character and fitness investigation and certify the applicant’s
good character and fitness prior to issuance of a license under this Rule.

D. Limitation. A license granted pursuant to this Rule shall authorize the lawyer to
practice solely on behalf of the indigent clients of the designated legal services program.

E. Duration and Revocation. This temporary license shall be valid for a period of no
more than 15 months from the date of issuance. Upon notice to the Clerk of the Appellate
Courts, the Board shall have authority to revoke a temporary license issued pursuant to this
Rule upon the occurrence of any of the following:

(1) The holder’s admission to practice law in Minnesota pursuant to Rule 6 (Ad-
mission by Examination), Rule 7A (Eligibility by Practice) or 7B (Eligibility by Test Score);

(2) Termination of the holder’s employment with the employer referred to in Rule
8B(3);

(3) The lapse of 15 months from the date of issuance;
(4) The holder’s failure of the Minnesota Bar Examination; or
(5) Issuance by the Board of an adverse determination relative to the applicant’s

character and fitness.
F. Credit for Admission Without Examination. Time in the practice of law in the

State of Minnesota under this temporary license may be counted toward the applicant’s
eligibility for admission without examination under Rule 7A.
(Amended effective September 1, 2004.)
Rule 9. Admission by Temporary House Counsel License

A. Practice by House Counsel. A lawyer licensed in another jurisdiction shall not
practice law in Minnesota as house counsel unless he or she is admitted to practice in Min-
nesota under this Rule, Rule 6 (Admission by Examination), Rule 7 (Admission Without
Examination), or Rule 10 (Admission by House Counsel License).

B. Eligibility.A lawyer licensed in another jurisdiction may apply for and be admitted
under a temporary house counsel license when the lawyer:

(1) Is employed in Minnesota as house counsel solely for a single corporation
(or its subsidiaries), association, business, or governmental entity whose lawful business
consists of activities other than the practice of law or the provision of legal services; and

(2) Has practiced law, by engaging in one or more of the activities listed in Rule
7A, for at least three of the previous five years; and

(3) Complies with the eligibility provisions of Rule 4A, with the exception of
Rule 4A(5).
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The practice of law must have been in the jurisdiction where the applicant is licensed
and during the period of licensure unless the applicant, during the qualifying period, was
practicing as house counsel for a corporation, agency, association, or trust department.

C. Requirements. In order to qualify for the temporary house counsel license, the
applicant shall comply with the requirements of these Rules and file the following with the
Board:

(1) An application for license to practice law in Minnesota;

(2) A certificate or certificates from the proper authority in each jurisdiction cer-
tifying that the applicant is in good standing and listing any complaint of professional mis-
conduct pending against the applicant;

(3) An affidavit from an officer, director, or general counsel of applicant’s em-
ployer or parent company employer attesting to the fact that applicant is employed as house
counsel solely for said employer, that applicant is an individual of good character, and that
the nature of the employment meets the requirements of Rule 9B(1); and

(4) A fee consistent with Rule 12F.

D. Limitation. A license issued pursuant to this Rule authorizes the holder to practice
solely for the employer designated in the affidavit required by Rule 9C(3).

E. Issuance of Temporary House Counsel License. In order to facilitate issuance of
the temporary license, an expedited character and fitness investigation will be conducted.

F. Duration and Expiration of Temporary License. The temporary license shall ex-
pire 12 months from the date of issuance, or sooner, upon the occurrence of any of the
following:

(1) Termination of the holder’s employment with the employer referenced in Rule
9C(3); or

(2) Admission to practice law in Minnesota pursuant to Rule 6 (Admission by
Examination), Rule 7 (Admission Without Examination), or Rule 10 (Admission by House
Counsel License); or

(3) Issuance of an adverse determination pursuant to Rule 15A.

After expiration of a temporary house counsel license, the former license holder, un-
less already admitted to practice law in Minnesota under another of these Rules, shall not
practice law in Minnesota or otherwise represent that he or she is admitted to practice law
in Minnesota.

G. House Counsel License. An applicant for or holder of a temporary house counsel
license who anticipates practicing in Minnesota for more than 12 months should also apply
for a house counsel license under Rule 10 or another license under these Rules.

H. Notice of Termination of Employment. A holder of a temporary house counsel
license shall notify both the Board and the Lawyer Registration Office in writing within 10
business days of termination of employment with the employer referenced in Rule 9C(3).

I. Credit for AdmissionWithout Examination. Time in the practice of law under the
temporary house counsel license may be counted toward eligibility for admission without
examination under Rule 7A.

J. Professional Conduct and Responsibility. A lawyer licensed under this Rule shall
abide by and be subject to all laws and rules governing lawyers admitted to the practice of
law in this state.

(Amended effective September 1, 2004; amended effective July 1, 2007.)
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Rule 10. (Renumbered Rule 11. September 1, 2004.)
Rule 10. Admission by House Counsel License

A. Practice by House Counsel. A lawyer licensed in another jurisdiction shall not
practice law in Minnesota as house counsel unless he or she is admitted to practice in Min-
nesota under this Rule, Rule 6 (Admission by Examination), Rule 7 (Admission Without
Examination), or Rule 9 (Admission by Temporary House Counsel License).

B. Eligibility and Requirements. A lawyer licensed in another jurisdiction or the
holder of a temporary house counsel license issued pursuant to Rule 9B and 9C, who intends
to practice in Minnesota for more than 12 months, may apply for a house counsel license
upon submission of evidence of:

(1) Compliance with eligibility and other requirements set forth in Rule 9; and
(2) A scaled score of 85 or higher on the Multistate Professional Responsibility

Examination.
C. Limitation. A license issued pursuant to this Rule authorizes the holder to practice

solely for the employer designated in the Rule 9C(3) affidavit.
D. Expiration of House Counsel License. The house counsel license shall expire

upon termination of the holder’s employment with the employer referenced in Rule 9C(3).
After a house counsel license expires, the former license holder, unless already admitted to
practice law in Minnesota under another of these Rules, shall not practice law in Minnesota
or otherwise represent that he or she is admitted to practice law in Minnesota.

E. Notice of Termination of Employment. A house counsel license holder shall no-
tify both the Board and the Lawyer Registration Office in writing within 10 business days
of termination of employment with the employer referenced in Rule 9C(3).

F. Re-Issuance of House Counsel License.At the director’s discretion, a house coun-
sel license that has expired due to termination of holder’s employment may be re-issued for
the remainder of the period specified in Rule 9F if re-issuance is requested within 90 days
of the expiration of the license, provided that the other requirements of this Rule are met
at the time of the request for re-issuance. The fee for re-issuance shall be consistent with
Rule 12M.

G. Credit for Admission Without Examination. Time in the practice of law under
the house counsel license may be counted toward eligibility for admission without exami-
nation under Rule 7A.

H. Professional Conduct and Responsibility.A lawyer licensed under this Rule shall
abide by and be subject to all laws and rules governing lawyers admitted to the practice of
law in this state.
(Added effective September 1, 2004; amended effective July 1, 2007.)
Rule 11. (Renumbered Rule 12. September 1, 2004.)
Rule 11. License for Foreign Legal Consultants

A. Eligibility. A person who is admitted to practice in a foreign country as a lawyer
or counselor at law may apply for, and, at the discretion of the Board, may obtain a license
to render services as a foreign legal consultant in this state, without examination, subject to
the limitations set forth in this Rule.

B. Requirements. In order to qualify for the license the applicant must:
(1) Have been admitted to practice in a foreign country as a lawyer or counselor

at law or the equivalent;
(2) As principal occupation, have been engaged in the practice of law of that

country for at least five of the seven years immediately preceding the application;
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(3) Be in current good standing as a lawyer or counselor at law or the equivalent
in that country, and have remained in good standing throughout the period of his or her
practice;

(4) Possess the good character and fitness required for admission to practice in
this state;

(5) Have been awarded a post-secondary degree in law;
(6) Intend to practice as a foreign legal consultant in this state; and
(7) Maintain an office in this state for the purpose of practicing as a foreign legal

consultant.
C. Applications. In order to qualify for the foreign legal consultant license, an appli-

cant must file with the Board the following documents, together with duly authenticated
English translations, if the documents are not in English:

(1) A sworn and notarized typewritten Application for Foreign Legal Consultant
License;

(2) An authentic certificate from the authority having final jurisdiction over pro-
fessional discipline in the foreign country in which the applicant is admitted to practice,
which shall be accompanied by the official seal, if any, of such authority, and which shall
certify:

(a) The authority’s jurisdiction in such matters;
(b) The applicant’s admission to practice in the foreign country, the date of

admission, and the applicant’s good standing as a lawyer or counselor at law or the equiv-
alent in that jurisdiction;

(3) An authentic document from the authority having final jurisdiction over pro-
fessional discipline in any foreign country or jurisdiction in which the applicant has been
licensed as a lawyer or as a foreign legal consultant indicating whether any charge or com-
plaint has ever been filed against the applicant with the authority, and, if so, the substance
of each charge or complaint, and the adjudication or resolution of each charge or complaint;

(4) A letter of recommendation signed by, and accompanied with the official seal,
if any, of one of the members of the executive body of the authority having final jurisdiction
over professional discipline or from one of the judges of the highest court of law of the
foreign country, certifying to the applicant’s professional qualifications;

(5) Letters of recommendation from at least three lawyers or counselors at law
or the equivalent admitted in and practicing in the foreign country where the applicant is
admitted, setting forth the length of time, and under what circumstances they have known
the applicant and stating their appraisal of the applicant’s good character and fitness for
admission;

(6) Notarized letters of recommendation from at least twomembers in good stand-
ing of the Minnesota Bar, setting forth the length of time, and under what circumstances
they have known the applicant and their appraisal of the applicant’s good character and fit-
ness for admission;

(7) Any other evidence as to the applicant’s educational and professional qualifi-
cations, good character and fitness and compliance with the requirements of this rule as the
Board may require;

(8) A statement that the foreign legal consultant has read, understood, and made
a commitment to observe the Minnesota Rules of Professional Conduct;

(9) A score report showing that the applicant received a scaled score of 85 or
higher on the Multistate Professional Responsibility Examination, or a sworn statement
attesting to the applicant’s attendance, within the previous 12 months, of no fewer than six
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hours of coursework in legal ethics accredited by the Minnesota Board of Continuing Legal
Education;

(10) Evidence of professional liability insurance in an amount deemed sufficient
by the director;

(11) A written and notarized statement setting forth the foreign legal consultant’s
address within the State of Minnesota and designating the Clerk of Appellate Courts as
agent for the service of process for all purposes;

(12) An affidavit stating that the foreign legal consultant shall notify the Board of
any resignation or revocation of such foreign legal consultant’s admission to practice in the
foreign country of admission, or in any other state or jurisdiction in which the foreign legal
consultant has been licensed as a lawyer or counselor at law or equivalent or as a foreign
legal consultant, or of any censure, suspension, or expulsion in respect of such admission;

(13) If employed as house counsel, an affidavit from an officer, director, or gen-
eral counsel of applicant’s employer attesting to the fact that applicant is employed as house
counsel solely for that employer and agreeing to notify the Board if the applicant’s employ-
ment is terminated; and

(14) A fee in the amount of $1,200.
D. Investigation. The Board shall conduct an investigation into the applicant’s back-

ground and verify the applicant’s supporting documents as the Board deems appropriate or
necessary in the circumstances.

E. Scope of Practice. A person licensed as a foreign legal consultant under this Rule
may render legal services in this state respecting the laws of the country in which the foreign
legal consultant is admitted to practice as a lawyer, counselor at law or equivalent.

(1) The foreign legal consultant shall not conduct any activity or render any ser-
vices constituting the practice of the law of the United States, of this state, or of any other
state, commonwealth or territory of the United States or the District of Columbia including,
but not limited to, the restrictions that the foreign legal consultant shall not:

(a) Appear for another person as a lawyer in any court or before any magis-
trate or other judicial officer or before any federal, state, county or municipal governmental
agency, quasi-judicial or quasi-governmental authority in this state, or prepare pleadings or
any other papers in any action or proceedings brought in any court or before any judicial
officer, except as authorized in any rule or procedure relating to admission pro hac vice, or
pursuant to administrative rule;

(b) Provide legal advice in connection with the preparation of any deed,
mortgage, assignment, discharge, lease, agreement of sale, or any other instrument affect-
ing title to real property located in the United States;

(c) Prepare any will or trust instrument affecting the disposition of any prop-
erty located in the United States and owned by a resident thereof or any instrument relating
to the administration of a decedent’s estate in the United States;

(d) Prepare any instrument in respect of the marital relations, rights or duties
of a resident of the United States, or the custody or care of the children of a resident;

(e) Render professional legal advice on the law of this state or the United
States or any other state, subdivision, commonwealth, or territory of the United States or
the District of Columbia (whether rendered incident to the preparation of a legal instrument
or otherwise);

(f) In any way represent that the foreign legal consultant is admitted to the
Minnesota Bar or is licensed as a lawyer or foreign legal consultant in another state, terri-
tory, or the District of Columbia, or as a lawyer or counselor at law or the equivalent in a
foreign country, unless so licensed;
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(g) Use any title other than "Foreign Legal Consultant, Admitted to the Prac-
tice of Law in [name of country]." The foreign legal consultant’s authorized title and firm
name in the foreign country in which the foreign legal consultant is admitted to practice as
a lawyer or counselor at law or the equivalent may be used if the title, firm name, and the
name of the foreign country are stated together with the above-mentioned designation;

(h) Render any legal services for a client without utilizing a written retainer
agreement which shall specify in bold type that the foreign legal consultant is not admitted
to practice law in this state, nor licensed to advise on the laws of the United States or the
District of Columbia, and that the practice of the foreign legal consultant is limited to the
laws of the foreign country where such person is admitted to practice as a lawyer or coun-
selor at law or the equivalent; or

(i) Hold any client funds or valuables without entering into a written retainer
agreement which shall specify in bold type the name of aMinnesota licensed lawyer in good
standing who is also representing the particular client in the particular matter at hand.

(2) A foreign legal consultant who is employed in Minnesota as house counsel
solely for a single corporation (or its subsidiaries), association, business, or governmental
entity is not subject to the restrictions as to scope of practice set forth in Rule 11E(1)(e),
(f), (g), (h), and (i) provided that the practice is performed exclusively for the employer
referenced above. A foreign legal consultant employed as house counsel may use the title
"counsel."

F. Disciplinary Provisions.
(1) A foreign legal consultant is expressly subject to:

(a) the Minnesota Rules of Professional Conduct and all laws and rules gov-
erning lawyers admitted to the practice of law in this state;

(b) continuing review by the Board of qualifications to retain the license
granted hereunder; and

(c) the disciplinary jurisdiction of the Minnesota Office of Lawyers Profes-
sional Responsibility and the Minnesota Supreme Court.

(2) Rule 11F(1) above shall not be construed to limit in any way concurrent dis-
ciplinary procedures to which the foreign legal consultant may be subject in the country of
admission.

G. Rights and Obligations. A foreign legal consultant shall be entitled to the rights
and obligations of a member of the Minnesota Bar with respect to:

(1) Affiliation in the same law firm with one or more members of the Minnesota
Bar, including by employing one or more members of the bar; being employed by one or
more members of the bar or by any partnership or professional corporation that includes
members of the Minnesota Bar or that maintains an office in Minnesota; and being a partner
in any partnership or shareholder in any professional corporation that includes members of
the Minnesota Bar or that maintains an office in Minnesota; and

(2) Attorney-client privilege, work product protection, and similar professional
privileges.

H. Re-Certification and Renewal Fees.
(1) Every three years a foreign legal consultant shall submit to the Board:

(a) A sworn statement attesting to the foreign legal consultant’s continued
good standing as a lawyer or counselor at law or equivalent in the foreign country in which
the foreign legal consultant is admitted to practice;

(b) A sworn and notarized typewritten Application for Foreign Legal Con-
sultant License; and

(c) A fee in the amount of $300.
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(2) On an annual basis, a foreign legal consultant shall submit to the Minnesota
Lawyer Registration Office a lawyer registration fee equivalent to the renewal fees paid by
Minnesota licensed lawyers pursuant to the Rules of the Supreme Court for Registration of
Lawyers.

I. Admission to Bar. If the Board determines that a foreign legal consultant under
this Rule is subsequently admitted as a member of the Minnesota Bar, the foreign legal
consultant’s license shall be deemed superceded by the license to practice law inMinnesota.

J. Revocation and Expiration. If the Board determines that a foreign legal consul-
tant no longer meets the requirements for licensure set forth in this Rule, the license shall
expire. If the foreign legal consultant is employed as house counsel, the foreign legal con-
sultant license shall expire on the date of the termination of the foreign legal consultant’s
employment by the employer referenced in Rule 11C(13).
(Renumbered and amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 12. (Renumbered Rule 13. September 1, 2004.)
Rule 12. Fees

A. General. Application fees or other fees required under these Rules shall be paid by
personal check or money order payable to the Board. The applicable fee is determined as
of the date of filing of a complete application under Rule 4.

B. Fee for Examination, Not Previously Admitted.An applicant who meets the fol-
lowing criteria shall submit a fee of $500:

(1) Applying to take the Minnesota examination for the first time; and
(2) Not admitted to practice in another jurisdiction; and
(3) Filing on or before the timely filing deadline (October 15 for the February

examination, or March 15 for the July examination).
An applicant meeting the criteria in (1) and (2) above, who files after the timely filing

deadline but before the late filing deadline (December 1 for the February examination, or
May 1 for the July examination) shall submit a fee of $650. Applications will not be ac-
cepted after the late filing deadline.

C. Fee for Examination, Prior Admission. An applicant who meets the following
criteria shall submit a fee of $950:

(1) Licensed to practice in another jurisdiction more than six months prior to the
date of the applicant’s Minnesota application; and

(2) Filing on or before the timely filing deadline (October 15 for the February
examination, or March 15 for the July examination).

An applicant meeting the criteria in (1) above, who files after the timely filing deadline
but before the late filing deadline (December 1 for the February examination, or May 1 for
the July examination) shall submit a fee of $1100. Applications will not be accepted after
the late filing deadline.

D. Fee for Examination for Recently Admitted Applicants. An applicant applying
to take the Minnesota examination who has been licensed to practice in another jurisdiction
fewer than six months prior to the date of the applicant’s Minnesota application shall submit
the fee for examination required by paragraph B of this Rule.

E. Repeat Examinations. An applicant who was unsuccessful on the Minnesota ex-
amination and is filing on or before December 1 for the February examination, or on or
before May 1 for the July examination, shall submit a fee of $500 and comply with Rule
4G.

F. Fee for Admission Without Examination. An applicant for admission without
examination pursuant to Rule 7 (Admission Without Examination) or Rule 10 (Admission
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by House Counsel License) shall submit a fee of $950. An applicant for admission pursuant
to Rule 9 (Admission by Temporary House Counsel License) shall submit a fee of $700.

G. Fee for Temporary License for Legal Services Program Practice. A fee in the
amount of $75 must accompany an application for Temporary License pursuant to Rule 8.
Payment of an additional fee, as required by Rule 12B, will qualify applicants under Rule
6. Payment of an additional fee, as required by Rule 12C, will qualify applicants under Rule
7A or 7B.

H. Transfer of Rule 8 Application to Rule 6 or Rule 7 Application.Documents sub-
mitted in support of a Rule 8 (Temporary License for Legal Services Programs) application
for license may, upon the written request of applicant, constitute application pursuant to
Rule 6 (Admission by Examination) or Rule 7 (Admission Without Examination) of these
Rules, provided additional fees required by Rule 12 are submitted.

I. Refunds of Fees. A refund in the amount of $150 shall be made when an applicant
for the bar examination advises the Board in writing at least ten days prior to an examination
of the applicant’s desire to withdraw the application.

No other requests for refund will be granted.
J. Carry-over of Fees.

(1) Ineligible Rule 7 Applicants. The fee of an applicant declared ineligible un-
der Rule 7 (AdmissionWithout Examination) shall be applied to an examination held within
the succeeding 15 months at the written request of the applicant received within 30 days of
notice of the denial. No other transfers of fees, other than those provided for in the follow-
ing paragraph, shall be granted.

(2) Medical Emergencies. An applicant who is unable to sit for the examination
due to a medical emergency and who notifies the Board in writing or by telephone prior
to the start of the examination, may request carry-over of the application fee to the next
examination. Such requests must be made in writing, received in the Board office no later
than 14 days following the examination, and be accompanied by written documentation of
the medical emergency. The applicant shall submit a fee of $50 when reapplying for the
next examination.

K. Copies of Examination Answers. An unsuccessful applicant may request copies
of the applicant’s essay answers. The request shall be in writing, submitted within 60 days
of the release of the examination results, and accompanied by a fee of $20.

L. Fees for Advisory Opinions. An application filed for the purpose of receiving an
advisory opinion from the Board must be accompanied by a fee in the amount of $100.

M. Fee for Reissuance of Temporary House Counsel or House Counsel License.
An applicant for re-issuance of a house counsel license under Rule 10F shall submit a fee
of $275.

N. Other Fees. The Board may require an applicant to bear the expense of obtaining
reports or other information necessary for the Board’s investigation. The Board may charge
reasonable fees for collection and publication of any information permitted to be released.
For matters not covered in these Rules, the director may set reasonable fees which reflect
the administrative costs associated with the service.
(Amended effective January 1, 2003; renumbered and amended effective September 1,
2004; amended effective July 1, 2007; amended effective January 1, 2008.)
Rule 13. (Renumbered Rule 14. September 1, 2004.)
Rule 13. Immunity

A. Immunity of the Board. The Board and its members, employees, agents, and mon-
itors of conditionally admitted lawyers are immune from civil liability for conduct and
communications relating to their duties under these Rules or the Board’s policies and pro-
cedures.
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B. Immunity of Persons or Entities Providing Information to the Board. Any per-
son or entity providing to the Board or its members, employees, agents, or monitors, any in-
formation, statements of opinion, or documents regarding an applicant, potential applicant,
or conditionally admitted lawyer, is immune from civil liability for such communications.
(Renumbered and amended effective September 1, 2004.)
Rule 14. (Renumbered Rule 15. September 1, 2004.)
Rule 14. Confidentiality and Release of Information

A. Application File. An applicant may review the contents of his or her application
file with the exception of the work product of the Board and its staff. Such review must take
place within two years after the filing of the last application for admission in Minnesota, at
such times and under such conditions as the Board may provide.

B. Work Product. The Board’s work product shall not be produced or otherwise dis-
coverable, nor shall any member of the Board or its staff be subject to deposition or com-
pelled testimony except upon a showing of extraordinary circumstance and compelling need
and upon order of the Court. In any event, the mental impressions, conclusions, and opin-
ions of the Board or its staff shall be protected and not subject to compelled disclosure.

C. Examination Data.
(1) Statistics. Statistical information relating to examinations and admissions

may be released at the discretion of the Board.
(2) MBE Score Advisory. The director may release individual MBE scores as

provided in Rule 7D.
(3) Transfer of MBE Score. The score of an examinee may be disclosed to the

bar admission authority of another jurisdiction, upon the examinee’s written request to the
National Conference of Bar Examiners (NCBE).

(4) Release of Examination Scores and Essays to Unsuccessful Examinees.
The director may release to an unsuccessful examinee the scores assigned to each of the
various portions of the examination; and, upon payment of the fee specified by Rule 12K,
the director may release copies of an unsuccessful examinee’s answers to the essay ques-
tions.

(5) Release of Examination Scores to Law Schools. At the discretion of the
Board, the examination scores of an examineemay be released to the law school fromwhich
the examinee graduated.

D. Release of Information to Other Agencies. Information may be released to the
following:

(1) Any authorized lawyer disciplinary agency;
(2) Any bar admissions authority; or
(3) Persons or other entities in furtherance of the character and fitness investiga-

tion.
E. Referrals. Information relating to the misconduct of an applicant may be referred

to the appropriate authority.
F. Confidentiality. Subject to the exceptions in this Rule, all other information con-

tained in the files of the office of the Board is confidential and shall not be released to anyone
other than the Court except upon order of the Court.
(Renumbered and amended effective September 1, 2004.)
Rule 15. (Renumbered Rule 17. September 1, 2004.)
Rule 15. Adverse Determinations and Hearings

A. Adverse Determination.When an adverse determination relating to an applicant’s
character, fitness, or eligibility is made by the Board, the director shall notify the applicant
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of the determination, the reasons for the determination, the right to request a hearing, the
right to be represented by counsel, and the right to present witnesses and evidence.

B. Request for Hearing. Within 20 days of notice of an adverse determination, the
applicant may make a written request for a hearing. If the applicant does not timely request
a hearing, the adverse determination becomes the final decision of the Board.

C. Scheduling of Hearing. The Board shall schedule a hearing upon receipt of the
applicant’s request for a hearing. At least 45 days prior to the hearing, the Board shall notify
the applicant of the time and place.

D. Proceedings. At the discretion of the Board president, the hearing may be held
before the full Board, before a sub-committee of the Board appointed by the president,
or before a hearing examiner appointed by the president. The Board may employ special
counsel. The hearing shall be recorded and a transcript shall be provided to the applicant
on request at a reasonable cost. The applicant has the burden of proving by clear and con-
vincing evidence that the applicant possesses good character and fitness to practice law and
is eligible for admission.

E. Pre-Hearing Conference. The Board president or designee shall conduct a pre-
hearing conference at least 30 days prior to the hearing for the purpose of addressing pro-
cedural issues. Unless the president or designee orders otherwise, Board counsel and the
applicant shall exchange exhibit lists; the names and addresses of witnesses; proposed find-
ings of fact, conclusions of law, and final decisions; or stipulations at least 15 days before
the hearing.

F. Subpoenas. Upon written authorization of the Board president or designee, the
applicant and Board counsel may subpoena evidence and witnesses for the hearing. The
District Court of Ramsey County shall issue subpoenas.

G. Continuances. A written request for a continuance of a scheduled hearing shall be
heard by the Board president or designee, who shall grant such request only upon a showing
of good cause.

H. Final Decision. Following the hearing, the Board shall notify the applicant of its
findings of fact, conclusions of law and final decision.
(Renumbered and amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 16. (Renumbered Rule 18. September 1, 2004.)
Rule 16. Conditional Admission

A. Conditional Admission. The Board, upon its own initiative or the initiative of the
applicant, may recommend to the Court that the applicant be admitted on a conditional
basis.

B. Circumstances Warranting Conditional Admission. An applicant whose record
shows conduct that may otherwise warrant denial, may consent to be admitted subject to
certain terms and conditions set forth in a conditional admission consent agreement. Only
an applicant whose record of conduct evidences a commitment to rehabilitation and an
ability to meet the essential eligibility requirements of the practice of law as set forth in
Rule 5A may be considered for conditional admission.

C. Consent Agreement. The consent agreement shall set forth the terms and con-
ditions of conditional admission, shall be signed by the president or designee and by the
applicant, and shall be made a part of the conditionally admitted lawyer’s application file.
The consent agreement shall remain confidential subject to the provisions of these Rules
and of the Rules on Lawyers Professional Responsibility.

D. Transmittal to the Office of Lawyers Professional Responsibility. A list of con-
ditionally admitted lawyers shall be transmitted each month to the Office of Lawyers Pro-
fessional Responsibility (OLPR). In the event a complaint of unprofessional conduct or
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violation of the consent agreement is filed against the conditionally admitted lawyer, the
application file shall be transmitted to the OLPR upon the request of that office.

E. Length of Conditional Period. The initial conditional admission period shall
not exceed 24 months, unless a complaint for a violation of the consent agreement or a
complaint of unprofessional conduct has been filed with the OLPR. The filing of such a
complaint shall extend the conditional admission until disposition of the complaint by the
OLPR.

F. Failure to Fulfill the Conditional Terms. Failure to fulfill the terms of the consent
agreement may result in the suspension or revocation of the conditional admission license,
or such other action as is appropriate under the Rules on Lawyers Professional Responsi-
bility.

G.Monitoring of Consent Agreement by Conditional Admission Committee.Dur-
ing the conditional admission period, the conditionally admitted lawyer’s compliance with
the terms of the consent agreement shall bemonitored by a Conditional Admission Commit-
tee (CAC), a committee of no fewer than three Board members appointed by the president.
The CAC shall conduct such investigation and take such action as is necessary to monitor
compliance with the terms of the consent agreement, including, but not limited to, requiring
the conditionally admitted lawyer to:

(1) submit written verification of compliance with conditions;
(2) appear before the CAC; and
(3) respond to any requests for evidence concerning compliance.

H. Violation of Consent Agreement. If the CAC finds that a term or terms of the con-
sent agreement have been violated, the President shall convene the Board for the purpose
of determining whether to file a complaint with OLPR. The Board shall notify the condi-
tionally admitted lawyer of the Board’s decision if a complaint is filed.

I. Complaint for Violation of Consent Agreement; Disposition of Complaint.Any
complaint for violation of the consent agreement filed with the OLPR shall set forth the
basis for finding that a term or terms of the consent agreement have been violated.

J. Appeal. A Board decision not to recommend conditional admission shall be set
forth in an adverse determination pursuant to Rule 15. Appeal rights are limited to those
set forth in Rule 15 and Rule 17.
(Added effective September 1, 2004; amended effective July 1, 2007.)
Rule 17. (Renumbered Rule 19. September 1, 2004.)
Rule 17. Appeal to the Supreme Court

A. Petition for Review.Any applicant who is adversely affected by a final decision of
the Board may appeal to the Court by filing a petition for review with the Clerk of Appellate
Courts within 20 days of receipt by the applicant of a final decision of the Board together
with proof of service of the petition on the director of the Board. The petition shall briefly
state the facts that form the basis for the complaint, and the applicant’s reasons for believing
the Court should review the decision.

B. Board Response. Within 20 days of service of the petition, the Board shall serve
and file a response to the petition and a copy of the final decision of the Board. Thereupon
the Court shall give such directions, hold such hearings, and make such order as it may in
its discretion deem appropriate.
(Renumbered effective September 1, 2004; amended effective July 1, 2007.)
Rule 18. Reapplication

Unless the Board designates a shorter time period in its final decision, an applicant
who has not satisfied the character and fitness requirement is prohibited from applying for



PROFESSIONAL RULES 1574

admission to practice in Minnesota for three years from the date of the Board’s final de-
cision. An applicant whose conditional admission license has been revoked is prohibited
from applying for admission for three years from the date of the revocation.
(Renumbered and amended effective September 1, 2004; amended effective July 1, 2007.)
Rule 19. Bar Admissions Advisory Council

A. Creation. There shall be an Advisory Council consisting of representatives of the
Minnesota State Bar Association and of each of the Minnesota law schools to consult with
the Board on matters of general policy concerning admissions to the bar, amendments to
the Rules, and other matters related to the work of the Board.

B. Meetings. The secretary of the Board shall call a joint meeting of the Advisory
Council and the Board at least once each year. The Advisory Council shall meet at such
other time as it may determine or when called by the Court or the Board.

C. Expenses. The members of the Advisory Council shall receive no compensation
or reimbursement of expenses and shall serve for terms of three years.
(Renumbered and amended effective September 1, 2004; amended effective July 1, 2007.)
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Character and Fitness Standards
Adopted and Effective September 20, 1988

With amendments received through August 1, 2006
TEXT OF STANDARDS

Purpose
The primary purpose of character and fitness screening before admission to the Bar of

Minnesota is to assure the protection of the public and to safeguard the justice system. The
attorney licensing process is incomplete if only testing for minimal competence is under-
taken. The public is adequately protected only by a system that evaluates the character and
fitness as those elements relate to the practice of law. The public interest requires that the
public be secure in its expectation that those who are admitted to the bar are worthy of the
trust and confidence clients may reasonably place in their attorneys.
Organization and Funding

The Minnesota Board of Law Examiners, a body appointed by and responsible to the
Minnesota Supreme Court, shall administer character and fitness screening. It shall perform
its duties in a manner that assures the protection of the public by recommending for admis-
sion only those who qualify. Sufficient funding and staffing shall be maintained in order to
permit appropriate investigation of all information pertaining to applicants’ character and
fitness.
The Investigative Process

The Rules of theMinnesota Board of Law Examiners place on the applicant the burden
of proving good character by producing documentation, reports and witnesses in support
of the application. Each investigation shall be initiated by requiring the applicant to exe-
cute under oath a thorough application and to sign an authorization and release form that
extends to the Minnesota Board of Law Examiners and to any persons or institutions sup-
plying information thereto. The applicant shall be informed of the consequences of failing
to produce information requested by the application and of making material omissions or
misrepresentations.
Standard of Character and Fitness

An attorney should be one whose record of conduct justifies the trust of clients, ad-
versaries, courts and others with respect to the professional duties owed to them. A record
manifesting a significant deficiency in the honesty, trustworthiness, diligence or reliability
of an applicant may constitute a basis for denial of admission.
Relevant Conduct

The revelation of discovery of any of the following should be treated as cause for fur-
ther inquiry before the Minnesota Board of Law Examiners decides whether the applicant
possesses the character and fitness to practice law:

unlawful conduct
academic misconduct
misconduct in employment
acts involving dishonesty, fraud, deceit or misrepresentation
acts which disregard the health, safety and welfare of others
abuse of legal process, including the filing of vexatious lawsuits
neglect of financial responsibilities
neglect of professional obligations
violation of an order of a court, including child support orders
evidence of mental or emotional instability
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evidence of drug or alcohol dependence or abuse
denial of admission to the Bar in another jurisdiction on character and fitness

grounds
disciplinary action by a lawyer disciplinary agency or other professional disci-

plinary agency of any jurisdiction
making of false statements, including omissions of Bar applications

Use of Information
TheMinnesota Board of Law Examiners shall determine whether the present character

and fitness of an applicant qualifies the applicant for admission. In making this determina-
tion through the processes described above, the following factors should be considered in
assigning weight and significance to prior conduct:

the applicant’s age at the time of the conduct
the recency of the conduct
the reliability of the information concerning the conduct
the seriousness of the conduct
the factors underlying the conduct
the cumulative effect of conduct or information
the evidence of rehabilitation
the applicant’s positive social contributions since the conduct
the applicant’s candor in the admissions process
the materiality of any omissions or misrepresentations

The investigation conducted by the Minnesota Board of Law Examiners shall be thor-
ough in every respect and shall be concluded expeditiously.
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Student Practice Rules
Adopted May 24, 1982 With amendments received through August 1, 2006

TABLE OF HEADNOTES
Rule 1. General Student Practice
1.01 Representation
1.02 Eligible Law Students
1.03 Certification
1.04 Supervisory Attorney
1.05 Miscellaneous

Rule 2. Clinical Student Practice
2.01 Representation
2.02 Eligible Law Students
2.03 Certification
2.04 Supervisory Attorney
2.05 Miscellaneous

TEXT OF RULES
Rule 1. General Student Practice
1.01 Representation

An eligible law student not enrolled in a law school clinical program may, under the
supervision of a member of the bar, perform all functions that an attorney may perform in
representing and appearing on behalf of any state, local, or other government unit or agency,
or any indigent person who is a party to a civil action or who is accused of a crime, or a
petty misdemeanor.
1.02 Eligible Law Students

An eligible law student is one who:
(1) is duly enrolled at the time of original certification in a school of law in Min-

nesota approved by the American Bar Association;
(2) has completed at the time of original certification legal studies equivalent to

at least two semesters of full-time study;
(3) has been certified by the state, local, or other government unit or agency, or

organization or persons representing indigents as being a paid or unpaid intern working for
said unit, agency, organization, or persons;

(4) has been certified by the dean or designee of the law school as being of good
academic standing; and

(5) has been identified as a student and accepted by the client.
1.03 Certification

The state, local, or other government unit or agency or organization or persons rep-
resenting indigent clients shall submit in writing to the student’s law school the student’s
name and a statement that the student will be properly supervised under the provisions of
this practice rule. The student’s law school shall then certify the student’s academic stand-
ing and file this certification with the Supreme Court for approval. Written notification
of approval shall be provided to the law school. The certification shall remain in effect
for twelve (12) months after the date filed. Law students may be recertified for additional
twelve-month periods. Certification shall terminate sooner than twelve (12) months upon
the occurrences of the following events:
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(1) Certification is withdrawn by the unit, agency, organization, or person bymail-
ing notice to that effect to the law student, the law school, and the Supreme Court along
with the reason(s) for such withdrawal:

(2) Certification is terminated by the Supreme Court by mailing notice to that
effect to the law student, the law school, and the unit, agency, organization or person along
with the reason(s) for such termination.

(3) Certification shall terminate upon the student being placed on academic pro-
bation;

(4) The student does not take the first bar examination following his or her grad-
uation, upon which the certification will terminate on the first day of the exam;

(5) The student takes but fails the bar examination, upon which the certification
will terminate upon notice to the dean and the law student of such failure; or

(6) The student takes and passes the bar examination and is admitted to the bar
of the court.
1.04 Supervisory Attorney

The attorney who supervises a student shall:
(1) be a member of the bar of this court;
(2) assume personal professional responsibility for and supervision of the stu-

dent’s work;
(3) assist the student to the extent necessary;
(4) sign all pleadings;
(5) appear with the student in all trials;
(6) appear with the student at all other proceedings unless the attorney deems his

or her personal appearance unnecessary to assure proper supervision. This authorization
shall be made in writing and shall be available to the judge or other official conducting the
proceedings upon request.
1.05 Miscellaneous

Nothing contained in this rule shall affect the existing rules of this court or the right of
any person who is not admitted to practice law to do anything that he or she might lawfully
do prior to the adoption of this rule. Any student enrolled in any school of law approved
by the American Bar Association who otherwise meets the qualifications of this rule may
petition this Court for the rights provided by this rule.
Rule 2. Clinical Student Practice
2.01 Representation

An eligible law student may, under the supervision of a member of the bar, perform all
functions that an attorney may perform in representing and appearing on behalf of a client.
2.02 Eligible Law Students

An eligible law student is one who:
(1) is duly enrolled at the time of original certification in a school of law in Min-

nesota approved by the American Bar Association;
(2) has completed at the time of original certification legal studies equivalent to

at least two semesters of full-time study;
(3) is enrolled at the time of original certification in a law school clinical program;
(4) has been certified by the dean or designee of the law school as being of good

academic standing; and
(5) has been identified as a student and accepted by the client.
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2.03 Certification
Certification of a student by the law school shall be filed with the Supreme Court for

approval.Written notification of approval shall be provided the law school. The certification
shall remain in effect for twelve (12) months after the date filed. Law students may be
recertified for additional 12-month periods. Certification shall terminate sooner than twelve
(12) months upon the occurrence of the following events:

(1) Certification is withdrawn by the dean by mailing notice to that effect to the
law student and the Supreme Court along with the reason(s) for such withdrawal;

(2) Certification is terminated by the Supreme Court by mailing a notice to that
effect to the law student and to the dean along with the reason(s) for such termination;

(3) The student does not take the first bar examination following his or her grad-
uation, upon which the certification will terminate on the first day of the exam;

(4) The student takes but fails in the bar examination, upon which the certification
will terminate upon notice to the dean and the law student of such failure; or

(5) The student takes and passes the bar examination and is admitted to the bar
of this court.
2.04 Supervisory Attorney

The attorney who supervises a student shall:
(1) be a member of the bar of this court;
(2) assume personal professional responsibility for and supervision of the stu-

dent’s work;
(3) assist the student to the extent necessary;
(4) sign all pleadings;
(5) appear with the student in all trials;
(6) appear with the student at all other proceedings unless the attorney deems his

or her personal appearance unnecessary to assure proper supervision. This authorization
shall be made in writing and shall be available to the judge or other official conducting the
proceedings upon request.
2.05 Miscellaneous

Nothing contained in this rule shall affect the existing rules of this court or the right of
any person who is not admitted to practice law to do anything that he or she might lawfully
do prior to the adoption of this rule. Any student enrolled in any school of law approved
by the American Bar Association who otherwise meets the qualifications of this rule may
petition this Court for the rights provided by this rule.
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Rules of the Supreme Court
On Lawyer Registration

Adopted August 4, 1970 With amendments received through August 1, 2008

TABLE OF HEADNOTES

Rule

Preamble
1. Definitions
2. Registration Fee
3. License
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6. Annual Reporting of Professional Liability Insurance Coverage
7. Access to Lawyer Registration Records

INDEX

TEXT OF RULES

Preamble

Admission to the bar of the State of Minnesota, disciplinary proceedings, and contin-
uing legal education for members of the legal profession shall be conducted in accordance
with rules promulgated by this court.

(Amended effective October 1, 2006.)

Rule 1. Definitions

A. "Active Status" means a lawyer or judge who (i) has paid the applicable required
lawyer registration fee for the current year, (ii) is in compliance with the requirements of the
Minnesota State Board of Continuing Legal Education or of continuing judicial education,
(iii) is not disbarred, suspended, or on permanent disability status pursuant to Rule 28 of
the Rules on Lawyers Professional Responsibility, (iv) is in compliance with Rule 1.15(i),
Minnesota Rules of Professional Conduct (MRPC), and (v) is in compliance with Rule 6
of these rules. A lawyer or judge on active status is in good standing and is authorized to
practice law in this state.

B. "Inactive Status"means a lawyer or judge who has elected to be on inactive status
pursuant to Rule 2C1, 2C2, 2C3, 2C4, 2C5, or 2C6 of these rules and who meets the criteria
set forth in subparts (i) through (v) in the definition of Active Status, above. A lawyer or
judge on inactive status is in good standing but is not authorized to practice law in this state.

C. "Judge" means any judicial officer, referee, or other hearing officer employed in
the judicial branch of the State of Minnesota.

D. "Lawyer" means a person admitted to practice law in this state pursuant to the
Rules for Admission to the Bar.

E. "Lawyer Registration Statement" means a document prepared by the Lawyer
Registration Office that informs a lawyer or judge of the lawyer registration fee due and on
which the lawyer or judge can certify the lawyer’s or judge’s status and compliance with
Rule 1.15(i), MRPC, and Rule 6 of these rules.

F. "Non-Compliant Status"means a lawyer or judge who has not met all the criteria
to be on active status or inactive status. A lawyer or judge who is on non-compliant status
is not in good standing and is not authorized to practice law in this state.
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G. "Private Client." For the purpose of reporting professional liability insurance cov-
erage, the term "private client" excludes the clients of government lawyers and house coun-
sel.
(Amended effective October 1, 2006.)
Rule 2. Registration Fee

A. Required Fee.
In order to defray the expenses of examinations and investigation for admission to the

bar and disciplinary proceedings, to defray the expenses of administering continuing legal
education, to provide an adequate client security fund, to help fund legal services programs,
and to help fund a lawyers assistance program, each lawyer and each judge must pay to the
Lawyer Registration Office an annual registration fee.

B. Active Statuses.
Each lawyer and judge must pay an annual registration fee of $229 or such lesser sum

as is set forth in the following sections.
1. Active Status - Income Less Than $25,000.
A lawyer or judge on active status who certifies that the lawyer’s or judge’s gross

income from all sources, excluding the income of a spouse, is less than $25,000 per year
must pay an annual registration fee of $204.

2. Active Status - Lawyers on Fulltime Military Duty.
A lawyer or judge on fulltime duty in the armed forces of the United States must pay

an annual registration fee of $118.
3. Active Status - Lawyers on FulltimeMilitary Duty - Income Less Than $25,000.
A lawyer or judge on fulltime duty in the armed forces of the United States who cer-

tifies that the lawyer’s or judge’s gross income from all sources, excluding the income of a
spouse, is less than $25,000 per year must pay an annual registration fee of $93.

4. Active Status - Lawyers Admitted Fewer Than Three Years.
A lawyer or judge who has been admitted to practice law fewer than three years in

each and every licensing jurisdiction, including Minnesota, must pay an annual registration
fee of $108.

5. Active Status - Lawyers Admitted Fewer Than Three Years - Income Less Than
$25,000.

A lawyer or judge who has been admitted to practice law fewer than three years in
each and every licensing jurisdiction, including Minnesota, and certifies that the lawyer’s
or judge’s gross income from all sources, excluding the income of a spouse, is less than
$25,000 per year must pay an annual registration fee of $95.50.

C. Inactive Statuses.
1. Inactive Status - Out-of-State.
A lawyer or judge who files with the Lawyer Registration Office on or before the

date the lawyer’s registration fee is due an affidavit stating that the lawyer or judge (i) is a
permanent resident of a state other than Minnesota, (ii) is currently in good standing, (iii)
does not hold judicial office in Minnesota and (iv) is not engaged in the practice of law in
Minnesota, must pay an annual registration fee of $190.

2. Inactive Status - Out-of-State - Income Less Than $25,000.
A lawyer or judge who files with the Lawyer Registration Office on or before the date

the lawyer’s registration fee is due an affidavit stating that the lawyer or judge (i) is a per-
manent resident of a state other than Minnesota, (ii) is currently in good standing, (iii) does
not hold judicial office inMinnesota, (iv) is not engaged in the practice of law inMinnesota,
and (v) certifies that the lawyer’s or judge’s gross income from all sources, excluding the
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income of a spouse, is less than $25,000 per year must pay an annual registration fee of
$165.

3. Inactive Status - Minnesota.
A lawyer who files with the Lawyer Registration Office on or before the date the

lawyer’s registration fee is due an affidavit stating that the lawyer (i) is a resident of the
State of Minnesota, (ii) is currently in good standing, (iii) does not hold judicial office in
this state, and (iv) is not engaged in the practice of law in this state must pay an annual
registration fee of $190.

4. Inactive Status - Minnesota - Income Less Than $25,000.
A lawyer who files with the Lawyer Registration Office on or before the date the

lawyer’s registration fee is due an affidavit stating that the lawyer (i) is a resident of the
State of Minnesota, (ii) is currently in good standing, (iii) does not hold judicial office in
this state, (iv) is not engaged in the practice of law in this state, and (v) certifies that the
lawyer’s or judge’s gross income from all sources, excluding the income of a spouse, is less
than $25,000 per year must pay an annual registration fee of $165.

5. Inactive Status - Retired.
A lawyer or judge who files with the Lawyer Registration Office a Retirement Affi-

davit stating that the lawyer or judge (i) is currently on active or inactive status, (ii) does not
hold judicial office in this state, (iii) is not engaged in the practice of law in this state, (iv)
is at least 62 years of age, and (v) is retired from any gainful employment is exempt from
payment of any registration fee during the period of the lawyer’s or judge’s retirement. A
Retirement Affidavit, once filed, is effective for each succeeding year unless the lawyer or
judge transfers to active status pursuant to section C7 of this rule.

6. Inactive Status - Permanent Disability.
A lawyer or judge who files with the Lawyer Registration Office a Disability Affidavit

stating that the lawyer or judge (i) is currently on active or inactive status, (ii) does not
hold judicial office in this state, (iii) is not engaged in the practice of law in this state, and
(iv) is totally disabled is exempt from payment of any registration fee during the period of
the lawyer’s or judge’s disability. A Disability Affidavit, once filed, is effective for each
succeeding year unless the lawyer or judge transfers to active status pursuant to section C7
of this rule.

7. Transfer from Inactive Status to Active Status.
A lawyer or judge who is on inactive status must, prior to practicing law or assuming

judicial responsibilities, (i) promptly notify the Lawyer Registration Office, (ii) complete
a lawyer registration statement, (iii) pay the applicable registration fee, (iv) complete all
continuing legal education (CLE) requirements and be transferred to CLE active status, (v)
comply with Rule 1.15(i), MRPC, and (vi) comply with Rule 6 of these rules.

D. Allocation of Fees.
Fees paid pursuant to this rule are allocated according to the following schedule:
(1) Payments of $229 are allocated as follows:

* $23 to the State Board of Law Examiners;
* $6 to the State Board of Continuing Legal Education;
* $122 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $50 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(2) Payments of $204 are allocated as follows:
* $23 to the State Board of Law Examiners;
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* $6 to the State Board of Continuing Legal Education;
* $122 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $25 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(3) Payments of $190 are allocated as follows:
* $23 to the State Board of Law Examiners;
* $6 to the State Board of Continuing Legal Education;
* $83 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $50 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(4) Payments of $165 are allocated as follows:
* $23 to the State Board of Law Examiners;
* $6 to the State Board of Continuing Legal Education;
* $83 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $25 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(5) Payments of $118 are allocated as follows:
* $23 to the State Board of Law Examiners;
* $5 to the State Board of Continuing Legal Education;
* $24 to the Lawyers Professional Responsibility Board;
* $50 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(6) Payments of $93 are allocated as follows:
* $23 to the State Board of Law Examiners;
* $5 to the State Board of Continuing Legal Education;
* $24 to the Lawyers Professional Responsibility Board;
* $25 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(7) Payments of $108 are allocated as follows:
* $23 to the State Board of Law Examiners;
* $6 to the State Board of Continuing Legal Education;
* $26 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $25 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

(8) Payments of $95.50 are allocated as follows:
* $23 to the State Board of Law Examiners;
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* $6 to the State Board of Continuing Legal Education;
* $26 to the Lawyers Professional Responsibility Board;
* $12 to the Client Security Fund;
* $12.50 to the Legal Services Advisory Committee; and
* $16 to the Lawyer Trust Account Board for a lawyers assistance program.

E. Due Date.
Fees under this rule are due and payable on or before the first day of January, April,

July, or October of each year as requested by the Lawyer Registration Office.
F. Notification of Fee Due.
The Lawyer Registration Office must, annually one month prior to the date due, mail a

lawyer registration statement to each lawyer and judge then in good standing except those
who have elected inactive retired status pursuant to section C5, above, or permanent dis-
ability status pursuant to section C6, above. A lawyer registration statement must be mailed
to the lawyer’s or judge’s address on file with the Lawyer Registration Office. Failure to
receive a lawyer registration statement shall not excuse payment of the fee.

G. Obligation to Notify of Address Change.
Every lawyer or judge must immediately notify the Lawyer Registration Office of any

change of address.
H. Penalty for Failure to Comply - Non-Compliant Status - Administrative Sus-

pension.
A lawyer or judge who fails to meet all of the criteria to be on either active or inactive

status is placed on non-compliant status, and the right to practice law in this state is auto-
matically suspended. A lawyer or judge on non-compliant status is not in good standing. A
lawyer or judge on non-compliant status must not practice law in this state, must not hold
out himself or herself as authorized to practice law, or in any manner represent that he or
she is qualified or authorized to practice law while on non-compliant status. Any lawyer
or judge who violates this rule is subject to all the penalties and remedies provided by law
for the unauthorized practice of law in the State of Minnesota. It is the duty of each judge
to enjoin persons who are not on active status from appearing and practicing law in that
judge’s court.

I. Reinstatement.
A lawyer or judge who is on non-compliant status, who seeks to be reinstated to ac-

tive status or inactive status, must (i) notify the Lawyer Registration Office, (ii) complete
a lawyer registration statement, (iii) pay all delinquent registration fees, (iv) pay the appli-
cable registration fee for the current year, (v) pay a late penalty of $75, (vi) complete all
CLE requirements and be transferred to CLE active status, (vii) comply with Rule 1.15(i),
MRPC, and (viii) comply with Rule 6 of these rules. The Lawyer Registration Office may,
in hardship cases, waive payment of delinquent lawyer registration fees and late penalties.
All late penalty payments are allocated to the Lawyer Registration Office to defray regis-
tration costs.
(Amended August 12, 1980; amended May 18, 1982, effective for payments due after July
1, 1982; amended February 10, 1983; amended January 13, 1984; amended July 25, 1984,
effective for payments due after October 1, 1984; amended April 7, 1987, effective for pay-
ments due after July 1, 1988; amended May 22, 1990, effective for registrations processed
on or after July 1, 1990; amended November 14, 1990, effective for payments due on or af-
ter July 1, 1991; amended April 15, 1992, effective for payments due between July 1, 1992
and June 30, 1993; effective for payments due on and after July 1, 1993; amended effective
December 3, 1993; amended June 13, 1996, effective for licenses due for renewal on Octo-
ber 1, 1996, and for new licenses issued on or after October 1, 1996; amended February 5,
1997, effective for licenses due for renewal on July 1, 1997, and for new licenses issued on
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or after July 1, 1997; amended effective August 6, 1997, for licenses being renewed on or
after August 6, 1997, and for new licenses issued on or after August 6, 1997, the allocation
of fees set by Supreme Court Order C9-81-1206 shall continue in effect until June 30, 1998;
allocation continued until further order of the Court by Supreme Court order dated May 20,
1999; amended effective for registration fees due July 1, 2000; amended effective for reg-
istration fees due on and after July 1, 2003; amended effective for registration fees due July
1, 2003; amended effective October 1, 2006; amended effective with the registration cycle
deadline of January 1, 2008; amended effective with the registration cycle deadline of July
1, 2008.)
NOTE: Rule 2. Registration Fee was also amended by Court Order #C9–81–1206 dated
July 28, 2008, effective with the October 1, 2008, registration cycle deadline and shall ex-
pire with the July 1, 2009, registration cycle deadline to read as follows:
"Rule 2. Registration Fee

A. Required Fee.
In order to defray the expenses of examinations and investigation for admission to the

bar and disciplinary proceedings, to defray the expenses of administering continuing legal
education, to provide an adequate client security fund, to help fund legal services programs,
and to help fund a lawyers assistance program, each lawyer and each judge must pay to
the Lawyer Registration Office an annual registration fee.

B. Active Statuses.
Each lawyer and judge must pay an annual registration fee of $217 or such lesser sum

as is set forth in the following sections.
1. Active Status - Income Less Than $25,000.
A lawyer or judge on active status who certifies that the lawyer’s or judge’s gross

income from all sources, excluding the income of a spouse, is less than $25,000 per year
must pay an annual registration fee of $192.

2. Active Status - Lawyers on Fulltime Military Duty.
A lawyer or judge on fulltime duty in the armed forces of the United States must pay

an annual registration fee of $118.
3. Active Status - Lawyers on Fulltime Military Duty - Income Less Than $25,000.
A lawyer or judge on fulltime duty in the armed forces of the United States who certifies

that the lawyer’s or judge’s gross income from all sources, excluding the income of a spouse,
is less than $25,000 per year must pay an annual registration fee of $93.

4. Active Status - Lawyers Admitted Fewer Than Three Years.
A lawyer or judge who has been admitted to practice law fewer than three years in

each and every licensing jurisdiction, includingMinnesota, must pay an annual registration
fee of $96.

5. Active Status - Lawyers Admitted Fewer Than Three Years - Income Less Than
$25,000.

A lawyer or judge who has been admitted to practice law fewer than three years in
each and every licensing jurisdiction, including Minnesota, and certifies that the lawyer’s
or judge’s gross income from all sources, excluding the income of a spouse, is less than
$25,000 per year must pay an annual registration fee of $83.50.

C. Inactive Statuses.
1. Inactive Status - Out-of-State.
A lawyer or judge who files with the Lawyer Registration Office on or before the date

the lawyer’s registration fee is due an affidavit stating that the lawyer or judge (i) is a
permanent resident of a state other than Minnesota, (ii) is currently in good standing, (iii)
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does not hold judicial office in Minnesota and (iv) is not engaged in the practice of law in
Minnesota, must pay an annual registration fee of $178.

2. Inactive Status - Out-of-State - Income Less Than $25,000.

A lawyer or judge who files with the Lawyer Registration Office on or before the date
the lawyer’s registration fee is due an affidavit stating that the lawyer or judge (i) is a per-
manent resident of a state other than Minnesota, (ii) is currently in good standing, (iii) does
not hold judicial office in Minnesota, (iv) is not engaged in the practice of law in Minnesota,
and (v) certifies that the lawyer’s or judge’s gross income from all sources, excluding the
income of a spouse, is less than $25,000 per year must pay an annual registration fee of
$153.

3. Inactive Status - Minnesota.

A lawyer who files with the Lawyer Registration Office on or before the date the
lawyer’s registration fee is due an affidavit stating that the lawyer (i) is a resident of the
State of Minnesota, (ii) is currently in good standing, (iii) does not hold judicial office in
this state, and (iv) is not engaged in the practice of law in this state must pay an annual
registration fee of $178.

4. Inactive Status - Minnesota - Income Less Than $25,000.

A lawyer who files with the Lawyer Registration Office on or before the date the
lawyer’s registration fee is due an affidavit stating that the lawyer (i) is a resident of the
State of Minnesota, (ii) is currently in good standing, (iii) does not hold judicial office in
this state, (iv) is not engaged in the practice of law in this state, and (v) certifies that the
lawyer’s or judge’s gross income from all sources, excluding the income of a spouse, is
less than $25,000 per year must pay an annual registration fee of $153.

5. Inactive Status - Retired.

A lawyer or judge who files with the Lawyer Registration Office a Retirement Affidavit
stating that the lawyer or judge (i) is currently on active or inactive status, (ii) does not
hold judicial office in this state, (iii) is not engaged in the practice of law in this state, (iv)
is at least 62 years of age, and (v) is retired from any gainful employment is exempt from
payment of any registration fee during the period of the lawyer’s or judge’s retirement. A
Retirement Affidavit, once filed, is effective for each succeeding year unless the lawyer or
judge transfers to active status pursuant to section C7 of this rule.

6. Inactive Status - Permanent Disability.

A lawyer or judge who files with the Lawyer Registration Office a Disability Affidavit
stating that the lawyer or judge (i) is currently on active or inactive status, (ii) does not
hold judicial office in this state, (iii) is not engaged in the practice of law in this state, and
(iv) is totally disabled is exempt from payment of any registration fee during the period
of the lawyer’s or judge’s disability. A Disability Affidavit, once filed, is effective for each
succeeding year unless the lawyer or judge transfers to active status pursuant to section
C7 of this rule.

7. Transfer from Inactive Status to Active Status.

A lawyer or judge who is on inactive status must, prior to practicing law or assuming
judicial responsibilities, (i) promptly notify the Lawyer Registration Office, (ii) complete
a lawyer registration statement, (iii) pay the applicable registration fee, (iv) complete all
continuing legal education (CLE) requirements and be transferred to CLE active status, (v)
comply with Rule 1.15(i), MRPC, and (vi) comply with Rule 6 of these rules.

D. Allocation of Fees.

(No fee collected for or allocated to the Client Security Fund for the October 1, 2008,
through July 1, 2009, registration deadline cycles.)
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E. Due Date.

Fees under this rule are due and payable on or before the first day of January, April,
July, or October of each year as requested by the Lawyer Registration Office.

F. Notification of Fee Due.

The Lawyer Registration Office must, annually one month prior to the date due, mail
a lawyer registration statement to each lawyer and judge then in good standing except
those who have elected inactive retired status pursuant to section C5, above, or permanent
disability status pursuant to section C6, above. A lawyer registration statement must be
mailed to the lawyer’s or judge’s address on file with the Lawyer Registration Office. Failure
to receive a lawyer registration statement shall not excuse payment of the fee.

G. Obligation to Notify of Address Change.

Every lawyer or judge must immediately notify the Lawyer Registration Office of any
change of address.

H. Penalty for Failure to Comply - Non-Compliant Status - Administrative Suspen-
sion.

A lawyer or judge who fails to meet all of the criteria to be on either active or inactive
status is placed on non-compliant status, and the right to practice law in this state is auto-
matically suspended. A lawyer or judge on non-compliant status is not in good standing. A
lawyer or judge on non-compliant status must not practice law in this state, must not hold
out himself or herself as authorized to practice law, or in any manner represent that he or
she is qualified or authorized to practice law while on non-compliant status. Any lawyer
or judge who violates this rule is subject to all the penalties and remedies provided by law
for the unauthorized practice of law in the State of Minnesota. It is the duty of each judge
to enjoin persons who are not on active status from appearing and practicing law in that
judge’s court.

I. Reinstatement.

A lawyer or judge who is on non-compliant status, who seeks to be reinstated to ac-
tive status or inactive status, must (i) notify the Lawyer Registration Office, (ii) complete a
lawyer registration statement, (iii) pay all delinquent registration fees, (iv) pay the appli-
cable registration fee for the current year, (v) pay a late penalty of $75, (vi) complete all
CLE requirements and be transferred to CLE active status, (vii) comply with Rule 1.15(i),
MRPC, and (viii) comply with Rule 6 of these rules. The Lawyer Registration Office may,
in hardship cases, waive payment of delinquent lawyer registration fees and late penalties.
All late penalty payments are allocated to the Lawyer Registration Office to defray regis-
tration costs."

Rule 3. License

A. Upon payment of the lawyer registration fee and completion of a lawyer registration
statement, the Lawyer Registration Office must issue and mail to the lawyer or judge a
license in such form as may be provided by this court, showing the license status of the
lawyer or judge.

B. Upon request and the payment of a fee of $25, the Lawyer Registration Office must
provide to any lawyer or judge a certificate of active status and good standing, provided the
lawyer or judge is entitled to the same.

(Amended effective October 1, 2006.)

Rule 4. Special Fund

All money collected from applicants for admission to the bar or as an annual regis-
tration fee or as payment for a certificate of active status and good standing as provided



PROFESSIONAL RULES 1590

herein shall be deposited in a special fund, as desired by this court, and shall be disbursed
therefrom only upon vouchers signed by a member of this court.
(Amended effective October 1, 2006.)
Rule 5. Nonresident Counsel

Nothing herein shall prevent any court in this state from granting special permission
to nonresident counsel to appear and participate in a particular action or proceeding in as-
sociation with an authorized lawyer of this state.
(Amended effective October 1, 2006.)
Rule 6. Annual Reporting of Professional Liability Insurance Coverage

Each lawyer on active status must certify on the lawyer registration statement
(1) whether the lawyer represents private clients;
(2) if the lawyer represents private clients, whether the lawyer is currently covered by

professional liability insurance;
(3) if the lawyer is covered by professional liability insurance, the name of the primary

carrier;
(4) whether the lawyer intends to maintain insurance during the next twelve months.
Each lawyer on active status must notify the Lawyer Registration Office in writing

within 30 days if the insurance policy providing coverage lapses, is no longer in effect,
or terminates for any reason, unless the policy is renewed or replaced without substantial
interruption.
(Amended effective October 1, 2006.)
Rule 7. Access to Lawyer Registration Records

Lawyer registration records are accessible only as provided in this rule.
A. Public Inquiry Concerning Specific Lawyer. Upon inquiry, the Lawyer Registra-

tion Office may disclose to the public the name, address, admission date, continuing legal
education category, current status, professional liability insurance coverage information
submitted under Rule 6 of these rules, and license number of a registered lawyer or judge,
provided that each inquiry and disclosure is limited to a single registered lawyer or judge.

B. Publicly Available List. The Lawyer Registration Office may also disclose to the
public a complete list of the name, city, and zip code of all registered lawyers and judges.

C. Lists Available to Continuing Legal Education Providers and the Courts. Upon writ-
ten request and payment of the required fee, the Lawyer Registration Office may disclose
to a bona fide continuing legal education business a complete list of the name, address, ad-
mission date, continuing legal education category, current status, and license number of all
registered lawyers and judges. The Lawyer Registration Office may also disclose the same
information to a court or judicial district solely for use in updating mailing addresses of
lawyers and judges to be included in a judicial evaluation program.

D. Trust Account Information. Trust account information submitted by lawyers and
judges as part of the lawyer registration process is not accessible to the public except as
provided in the Rules of Lawyer Trust Account Board.

E. Use in Case Management Systems. Lawyer registration records may be imported
into case management systems for the purpose of linking lawyers to cases and storing ac-
curate identification information. When imported into a case management system, lawyer
registration records may thereafter be disclosed in connection with corresponding case in-
formation provided that bulk distribution of such records must comply with Rule 7.B. of
these rules.
(Added February 13, 1986; amended effective July 1, 2001; amended effective August 5,
2003; amended effective July 1, 2005; amended effective October 1, 2006.)
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TEXT OF RULES
Rule 1. Purpose
The purpose of these Rules is to require that lawyers continue their legal education and pro-
fessional development throughout the period of their active practice of law; to establish the
minimum requirements for continuing legal education; to improve lawyers’ knowledge of
the law; and through continuing legal education courses, to address the special responsibil-
ities that lawyers as officers of the court have to improve the quality of justice administered
by the legal system and the quality of service rendered by the legal profession.
(Amended effective February 1, 2004.)
Rule 2. Definitions
In these Rules,
A. "Approved course" means a course approved by the Board.
B. "Board" means the State Board of Continuing Legal Education.
C. "Chairperson" means the Chairperson of the Board.
D. "Classroom setting" means a room, including an office, suitably appointed with chairs,
writing surfaces, lecterns and other normal accoutrements of a teaching room, which is
exclusively devoted to the educational activity being presented.
E. "Director" means the Director of the Board.
F. "Laboratory setting" means a mock courtroom, law office, negotiation table, or other
simulated setting in which demonstrations are given, roleplaying is carried out or lawyers’
activities are taught by example or participation.
G. "Participant" means a lawyer licensed in Minnesota attending an approved course and
actively engaged in the subject matter being presented.
H. "Course in ethics or professional responsibility" means a course or session within a
course that deals with the Minnesota Rules of Professional Conduct, the ABAModel Rules
of Professional Conduct, the rules of professional conduct or professional responsibility
of other jurisdictions, or the opinions and case law arising from the application of any of
the above-specified rules, including a course or session within a course that addresses in a
specific way concepts such as professionalism, civility and ethical conduct in the practice
of law and in the legal profession.
I. "Course in the elimination of bias in the legal profession and in the practice of law"
means a course directly related to the practice of law that is designed to educate attorneys to
identify and eliminate from the legal profession and from the practice of law biases against
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persons because of race, gender, economic status, creed, color, religion, national origin,
disability, age or sexual orientation.
J. "Court" means the Supreme Court of the State of Minnesota.
K. "Restricted status" means the status of a lawyer licensed in Minnesota who has volun-
tarily chosen not to comply with the educational and reporting requirements of these Rules.
See Rule 12 for additional provisions.
L. "Involuntary restricted status" means the status of a lawyer licensed in Minnesota who is
not in compliance with the educational and reporting requirements of these Rules and who
has been placed involuntarily in that status by order of the Court. See Rule 12 for additional
provisions.
M.An "in-house course" is one sponsored by a single private law firm, a single corporation
or financial institution, or by a single federal, state or local governmental agency for lawyers
who are members or employees of any of the above organizations.
N. For the purposes of Rule 5(B), an "established continuing legal education course spon-
sor" is a person or entity regularly retained by firms or organizations for the purpose of pre-
senting continuing legal education programs, which is completely independent of the firm
or organization for whose members the continuing legal education course is presented.
O. "Fee" means a check or money order made payable to the Minnesota State Board of
Continuing Legal Education.
P. "Professional development course" means a course or session within a course designed to
enhance the development and performance of lawyers by addressing issues such as career
satisfaction and renewal, stress management, mental or emotional health, substance abuse,
and gambling addiction. Professional development courses do not include individual or
group therapy sessions.
Q. "Law and literature course" means a course otherwise meeting the requirements of Rules
4(D) and 5(A), based upon a literary text and designed to generate discussion, insight, and
learning about topics such as the practice of law, the history and philosophy of law, rhetoric,
lawyers’ professional or ethical responsibilities, professional development, and the elimi-
nation of bias in the legal profession and in the practice of law.
R. "Pro bono legal representation" means providing legal representation to a pro bono client
without compensation, expectation of compensation, or other direct or indirect pecuniary
gain.
S. "Pro bono client" means an individual, not a corporation or other organizational entity,
who has been referred to the lawyer by an approved legal services provider or by a Min-
nesota Judicial Branch program.
T. "Approved legal services provider" means a legal services organization that meets at
least one of the following criteria:

(1) Funded by the Legal Services Corporation, theMinnesota Legal Services Advisory
Committee, or the Minnesota Lawyer Trust Account Board; or

(2) Designated by the Minnesota Lawyer Trust Account Board as an approved legal
services provider. Eligibility for designation is limited to:

(a) 501(c)(3) nonprofit organizations that have as their primary purpose the fur-
nishing of legal services to persons with limited means.

(b) Law firms that conduct programs that have as their primary purpose the fur-
nishing of legal services to persons with limited means and are under the supervision of a
pro bono coordinator or designated lawyer.

(c) Law firms that provide pro bono legal services on behalf of a Minnesota Ju-
dicial Branch program, including but not limited to, the Guardian ad Litem Program.
(Amended effective February 1, 2004; amended effective July 1, 2008.)



1595 PROFESSIONAL RULES

Rule 3. State Board of Continuing Legal Education
A. Membership of the Board. The court shall appoint twelve members and a Chairperson.
The membership of the Board shall consist of:

* 3 members of the public;
* 1 member who is a district court judge;
* 6 lawyer members who are nominated by the Minnesota State Bar Association; and
* 3 lawyer members who are nominated by the Court.

B. Terms of Members. Appointments shall be for staggered 3-year terms, with no mem-
ber serving more than two 3-year terms, and each member serving until a successor is ap-
pointed.
C. Officers of the Board.

(1) Chairperson. The Chairperson of the Board shall be appointed by the Court for
such time as it shall designate and shall serve at the pleasure of the Court.

(2) Vice Chairperson. A Vice Chairperson shall be designated by the Chairperson
and shall maintain the minutes of meetings of the Board.
D. Authority of the Board. Subject to the general direction of the Court in all matters, the
Board shall have supervisory authority over the administration of these Rules, shall approve
courses and programs which satisfy the educational requirements of these Rules, and shall
have authority with respect to the following:

(1) Waivers and Extensions.Waiver of strict compliance with these Rules or exten-
sions of time deadlines provided in these Rules may be made in cases of hardship or other
compelling reasons.

(2) Supplemental Policies. The Board may make and adopt policies not inconsistent
with these Rules governing the conduct of business and performance of its duties.
E. Board Procedures. Robert’s Rules of Order shall govern the conduct of Board meetings
where practicable.
F. Confidentiality. Unless otherwise directed by the Court, the files, records, and proceed-
ings of the Board, as they may relate to or arise out of any failure of an active lawyer to
satisfy the continuing legal education requirements, shall be deemed confidential and shall
not be disclosed except in furtherance of the Board’s duties, or upon request of the lawyer
affected, or as they may be introduced in evidence or otherwise produced in proceedings in
accordance with these Rules.
G. Persons with Disabilities. The Board shall administer these Rules in a manner consis-
tent with state and federal laws prohibiting discrimination against persons with disabilities
and to make reasonable modifications in any policies, practices, and procedures that might
otherwise deny equal access to individuals with disabilities.
H. Payment of Expenses. The Chairperson, the Vice Chairperson and other members of
the Board shall serve without compensation, but shall be paid reasonable and necessary
expenses certified to have been incurred in the performance of their duties.
(Amended effective February 1, 2004.)
Rule 4. Applying for Credit
A. Course Approval and Fee Information. In applying for course approval, a sponsoring
agency or lawyer shall submit to the Board an application for course approval (see Appen-
dix I) and include the following:

(1) Title of the program under consideration;
(2) Location of the program;
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(3) Names and credentials of the speakers, including those of persons designated to
act as moderators for video or satellite programs;

(4) Type of presentation;
(5) Agenda or course schedule showing beginning and ending times of each session;
(6) Type of credit for which approval is sought (standard ethics/professional respon-

sibility, elimination of bias, law office management, professional development) for each
segment of the course. No segment of any course shall be approved in more than one cate-
gory of credit;

(7) A fee in the amount of $35. This fee may be subject to waiver under the provisions
of Rule 3(D)(1). A fee is not required when submitting an application for either of the
following types of courses meeting Rule 4 and Rule 5 requirements:

(a) a previously approved course that has been recorded and is replayed at a later
date in its entirety;

(b) a course 60 minutes or less in duration.
(8) Such other information as the Board may require.

B. Professional Responsibility or Ethics: General Treatment. Every application for
course approval must include:

(1) A description of the general treatment of professional responsibility or ethical con-
siderations; or

(2) An explanation of why professional responsibility or ethical considerations are not
included.
C. Sanctions for Failure to Include Ethics. If, in the opinion of the Board, the gen-
eral treatment of professional responsibility or legal ethics topics within courses approved
as standard continuing legal education is inadequate without satisfactory explanation, the
Board may refuse to grant full credit for all hours in attendance, impose a deduction from
credit hours which would otherwise be granted, and in the case of persistent refusal to cover
these topics, refuse to grant further credit for courses offered by the sponsor.
D. Law and Literature. A "law and literature course" that otherwise meets the course
approval requirements set forth in Rule 5(A) will be approved for credit if the application
for course approval includes the following:

(1) A narrative describing the course learning goals and discussion topics.
(2) Evidence that program registrants are instructed to read the designated literary text

prior to attending the course.
No credit will be granted for the time that participants spend reading the designated literary
text prior to attending the course.
E. Notice of Credit. The Board shall inform the sponsor or applicant of the number and
type of credit hours granted or denied.
(Amended effective February 1, 2004.)
Rule 5. Standards for Course Approval
A. General Standards. A course must meet the following standards before approval is
granted.

(1) The course shall have significant intellectual or practical content.
(2) The course shall deal primarily with matter directly related to the practice of law,

the professional responsibility or ethical obligations of lawyers, the elimination of bias in
the legal profession and in the practice of law, law office management, or the professional
development of lawyers.
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(3) The course shall be taught by faculty members qualified by practical or academic
experience to teach the specified subject matter. Legal subjects shall be taught by lawyers.

(4) Any written materials should be thorough, high quality, readable, carefully pre-
pared, and distributed to all participants at or before the time the course is offered.

(5) The course shall be presented and attended in a suitable classroom or laboratory
setting. Courses presented via video recording, simultaneous broadcast, teleconference, or
audiotape may be approved provided that a faculty person is in attendance at all presen-
tations, either in person or through live transmission, allowing all participants to hear and
participate in the question and answer session. Subject to the exception of paragraph (11)
below, no course will be approved which involves solely television or video viewing in the
home or office, or correspondence work or self-study, including online self-study.

(6) Credit will not normally be given for speeches at luncheons or banquets.
(7) A list of all participants shall be maintained by the course sponsor and transmitted

to the Board upon request, following the presentation of the course.
(8) Credit shall be awarded on the basis of one credit hour for each 60 minutes of

instruction at an approved course.
(9) A lawyer shall not receive credit for any course attended before being admitted

to practice law in Minnesota, but one so admitted may receive credit of one hour for each
60 minutes actually spent in attendance, for attending for credit or as an auditor a regular
course offered by a law school approved by the American Bar Association.

(10) Notwithstanding the provisions of paragraph (9) above, a person who takes ap-
proved courses or teaches in an approved course after sitting for the Minnesota Bar Ex-
amination, but before admission to practice, may claim credit for the courses taken or the
teaching done, if he or she passes that bar examination.

(11) Lawyers residing or working outside of the State of Minnesota during the CLE
reporting period who, because of non-residence are unable in good faith to attend courses
approved as "elimination of bias" as defined in these Rules, may receive up to 2 hours of
credit in fulfillment of the elimination of bias requirement by viewing a video course or
courses that otherwise meet the requirements of these Rules. If a lawyer views a video
elimination of bias course not previously approved for credit under these Rules, the lawyer
may seek approval by completing and submitting the Course Approval Form at Appendix
I.
B. Standards for Course Approval for In-House Courses.

(1) An in-house course as defined in Rule 2(M) will be approved if:
(a) The requirements of Rule 5(A) and other applicable Rules are met;
(b) 25% of the hours of approved instruction are taught by instructors having

no continuing relationship or employment with the sponsoring firm, department, financial
institution or agency;

(c) Notice of the course is given to enough outside lawyers so that the audience
can potentially be composed of at least 25% participants who are not lawyers working in
or for the sponsoring firm, department, institution or agency; and

(d) Approval is sought prior to its presentation.
(2) An in-house course as defined in Rule 2(M) that is presented and controlled by

an established continuing legal education course sponsor as defined in Rule 2(N), may be
approved for credit, notwithstanding the fact that the course does not comply with require-
ments of Rule 5(B)(1)-(b) and (c) above.

(3) An in-house course as defined in Rule 2(M) shall not be approved for credit if it is
presented primarily for clients or clients’ counsel.
(Amended effective February 1, 2004.)
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Rule 6. Special Categories of Credit
A. Ethics and Professional Responsibility. Courses or sessions within courses approved
as courses in ethics or professional responsibility:

(1) Must be at least 30 minutes in length; and
(2)Must be separately identified as ethics or professional responsibility on the course

agenda and on the Course Approval Form at Appendix I.
B. Elimination of Bias in the Legal Profession and in the Practice of Law. Courses or
sessions within courses approved as courses in the elimination of bias in the legal profession
and in the practice of law:

(1) Must be at least 60 minutes in length;
(2) Must be identified on the application as fulfilling the elimination of bias require-

ment and be accompanied by the narrative described in the Course Approval Form at Ap-
pendix I;

(3) Must focus on issues in the legal profession and in the practice of law and not
issues of bias in society in general; and

(4) Must not include courses on the substantive law of illegal discrimination unless
such courses meet one or more of the learning goals for elimination of bias courses set
forth in the Course Approval Form at Appendix I.
C. Law Office Management. A lawyer may receive credit for attendance at a course on
law office management, which includes the topics of mentoring, staff development, and
technology related to law office management, up to a maximum of 6 credit hours per re-
porting period. The course must be submitted for approval pursuant to Rule 4. Law office
management courses that specifically address elimination of bias in the law office or in the
practice of law may be approved instead as courses in the elimination of bias and when so
designated are not subject to the 6-hour maximum on law office management courses.
D. Pro Bono Legal Representation. A lawyer may claim one (1) hour of standard CLE
credit for every six (6) hours of pro bono legal representation that the lawyer provides to a
pro bono client in a legal matter that has been referred to the lawyer by an approved legal
services provider or by a Minnesota Judicial Branch program. Nomore than six (6) hours of
credit may be claimed per reporting period by a lawyer for pro bono legal representation. In
order to receive CLE credit the lawyer must submit an Affidavit of Pro Bono Representation
to the Board (see Appendix III).
(Amended effective February 1, 2004; amended effective July 1, 2008.)
Rule 7. Other Credit
A. Teaching Credit. Credit for teaching in an approved course shall be awarded to pre-
senting faculty on the basis of one credit for each 60 minutes spent by the faculty preparing
the presentation and materials for the course and teaching the course. No credit shall be
awarded for teaching directed primarily to persons preparing for admission to practice law.
A lawyer seeking credit for teaching and preparation for teaching shall submit all informa-
tion called for on the Affidavit of CLE Compliance at Appendix II.
B. Courses at Universities. Courses that are part of a regular curriculum at a college or
university, other than a law school, may be approved for a maximum of 15 hours per course
when the lawyer requesting approval submits evidence supporting the conclusion that the
course meets the Rule 5(A)(1) through (5) criteria and that it is directly related to the re-
questing lawyer’s practice of law.
C. Retroactive Credit. A lawyer, or a course sponsor, may seek retroactive approval of
courses by submitting the necessary information on the Course Approval Form at Appendix
I.
(Amended effective February 1, 2004.)
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Rule 8. Announcement of Approval
Any person may announce, as to an approved course: This course has been approved by
the Minnesota State Board of Continuing Legal Education for ...... hours in the following
category or categories of credit:

* standard continuing legal education;
* ethics or professional responsibility continuing legal education;
* elimination of bias continuing legal education; or
* law office management continuing legal education.

(Amended effective February 1, 2004.)
Rule 9. Affidavit of CLE Compliance
A. Contents of Affidavit. To maintain active status, a lawyer must submit an Affidavit of
CLE Compliance (see Appendix II) setting forth all information called for and showing that
the lawyer has completed a minimum of 45 credit hours either as a participant or a presenter
in approved continuing legal education courses, including:

(1) no fewer than 3 hours of courses in ethics or professional responsibility;
(2) no fewer than 2 hours of courses in the elimination of bias in the legal profession

and in the practice of law; and
(3) no more than 6 hours of courses in law office management.

B. Timely Affidavit. The affidavit is timely if filed not later than 60 days after the close of
the 3-year period specified by the Office of Attorney Registration as the lawyer’s continuing
legal education reporting period.
C. Late Affidavit Fee. A lawyer who submits an Affidavit of CLE Compliance after the
60-day filing period, but before issuance of a notice of noncompliance, shall submit along
with the late affidavit a late filing fee in the amount of $50.00. This fee is payable notwith-
standing the Board’s grant of an extension of time. Additional late fees will not be charged
for late affidavits filed within a single reporting period.
D. Notice of Noncompliance Fee. A lawyer who submits an Affidavit of CLE Compliance
after the issuance of a notice of noncompliance, but prior to the issuance of a Court order
placing the lawyer on involuntary restricted status, shall submit along with the affidavit a
fee in the amount of $100.
(Amended effective February 1, 2004.)
Rule 10. Director’s Determinations and Board Review
A. Director’s Determinations. The Director shall have the following authority and respon-
sibility:

(1) To respond in writing to written requests for approval of courses giving reasons
for the determination;

(2) To grant credit to lawyers for attending or teaching approved courses;
(3) To grant or deny requests for transfer, waiver, extension of time deadlines or inter-

pretation of these Rules; and
(4) To inform the Board about determinations made since the Board’s last meeting,

together with observations and comments relating to matters under the Board’s jurisdiction.
B. Board Review. A lawyer or sponsoring agency affected by an adverse determination of
the Director may request Board review of the determination and may present information to
the Board in writing and in person. The Board may take such action as it deems appropriate
and shall advise the lawyer or sponsoring agency of its determination.
(Amended effective February 1, 2004.)
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Rule 11. Notice of Noncompliance
A. Notice Required. The Director shall send a notice of noncompliance to any lawyer who:

(1) Fails to meet the requirements of these Rules; and
(2) Fails to request and obtain an extension of time in which to file an Affidavit of CLE

Compliance as required by these Rules.
B. Service of Notice. The notice shall be sent by regular mail to the lawyer’s last known
address.
C. Contents of Notice. The notice shall state the nature of the noncompliance and shall in-
form the lawyer of the right to request a hearing within 30 days of the mailing of the notice,
the right to be represented by counsel, and the right to present witnesses and evidence.
D. Effect of Notice. If no hearing is requested, the Director’s determination of noncompli-
ance shall become final and shall be reported to the Court with the recommendation that
the lawyer be placed on involuntary restricted status.
E. Board Hearing. If a hearing is requested, the following apply:

(1) The Board may employ special counsel;
(2) The Chairperson shall preside at the hearing, which may be held before the entire

Board or a committee appointed by the Chairperson, and shall make necessary rulings; and
(3) The hearing shall be recorded and a transcript shall be provided to the lawyer at a

reasonable cost.
F. Decision. Following the hearing, the Board shall issue a written decision. If the lawyer
is determined to be in noncompliance with these Rules, the Board may recommend to the
Court that the lawyer be placed on involuntary restricted status or take other appropriate
action.
G. Petition for Review. A lawyer who is adversely affected by the decision of the Board
may appeal to the Court by filing a petition for review with the Clerk of Appellate Courts
within 20 days of receipt by the lawyer of the decision together with proof of service of the
petition on the Director. The petition shall state briefly the facts that form the basis for the
petition and the lawyer’s reasons for believing the Court should review the decision. Within
20 days of service of the petition, the Board shall serve and file a response to the petition and
a copy of the final decision of the Board. Thereupon, the Court shall give such direction,
hold such hearings and issue such orders as it may in its discretion deem appropriate.
(Amended effective February 1, 2004.)
Rule 12. Restricted and Involuntary Restricted Status
A. Election of Restricted Status. A lawyer duly admitted to practice in this state may
elect restricted status as defined in Rule 2(K) by sending written notice of such election to
the Director, except that a referee or judicial officer of any court of record of the State of
Minnesota or lawyer employed and serving as attorney or legal counsel for any employer,
including any governmental unit of the State of Minnesota, is not eligible to apply for re-
stricted status. A lawyer on restricted status shall not be required to satisfy the educational
and reporting requirements of these Rules.
B. Restrictions Imposed. A lawyer on restricted or involuntary restricted status shall be
subject to the following provisions and restrictions:

(1) The lawyer may not engage in the practice of law or represent any person or en-
tity in any legal matter or proceedings within the State of Minnesota other than himself or
herself.

(2) The name of the lawyer may not appear on law firm letterhead without a quali-
fication that the lawyer’s Minnesota license is restricted. A law firm name may continue
to include the lawyer’s name if the name was included prior to the lawyer’s placement on



1601 PROFESSIONAL RULES

restricted or involuntary restricted status. The lawyer may not be listed "of counsel" or oth-
erwise be represented to clients or others as being able to undertake legal business.

(3) The lawyer may not have a financial interest in a law firm that is a professional
corporation.

(4)A lawyer on restricted status shall be issued a wallet license that is marked "CLER"
("continuing legal education restricted") in place of the reporting category; a lawyer on
involuntary restricted status shall be issued a wallet license that is marked "CLE4."
C. Transfer from Restricted Status to Active Status.

(1) Notice to Director and Fee. Unless otherwise ordered by the Court, a lawyer on
restricted status who desires to resume active status shall notify the Director in writing of
the lawyer’s intention to resume active status and submit a transfer fee of $125.

(2) Transfer Requirements.A lawyer on restricted status shall be transferred to active
status upon the Director’s determination that the lawyer has fulfilled the requirements of
(a) or (b) below:

(a) Automatic transfer requirements. The lawyer has completed the number of
CLE hours that the lawyer would have had to complete to meet reporting requirements and
to be current on a proportional basis had the lawyer not been on restricted status, or

(b) Discretionary transfer requirements. The lawyer has completed such lesser
requirements as the Director determines are adequate provided that the number of hours
completed total no fewer than 45 hours during the 3 years immediately preceding transfer.
The Director will specify no more than 90 hours. Determinations will be made subject to
the criteria set forth in paragraph (c) below.

(c) Discretionary transfer criteria. The Director may transfer a lawyer to active
status when the lawyer has fulfilled appropriate CLE conditions precedent or agreed to
fulfill appropriate CLE conditions subsequent as determined by the Director. In making
discretionary transfer decisions, the Director will take the following into consideration:

i. The number of CLE hours the lawyer has taken in the past;
ii. The lawyer’s other educational activity;
iii. The lawyer’s practice of law in another jurisdiction;
iv. The lawyer’s law-related work other than the practice of law;
v.Whether the lawyer acted reasonably in not anticipating the need to take

the appropriate number of CLE hours before being transferred from active status; and
vi.Whether the lawyer has demonstrated circumstances of hardship or other

compelling reasons that show the lawyer should be transferred to active status before com-
pleting the appropriate number of CLE hours.

(3) Report to the Board. The Director shall report to the Board at its next meeting
the terms and conditions upon which transfers to active status were made.

(4) Failure to Abide by Transfer Conditions. A lawyer who fails to comply with the
conditions of transfer shall be restored to restricted status upon notice from the Director
sent by regular mail to the lawyer’s last known address.

(5) Appeal to the Board. Upon written request from a lawyer, the Board shall review
the Director’s determination of transfer requirements and notify the lawyer in writing re-
garding the outcome of that review.
D. Transfer from Involuntary Restricted Status to Active Status.

(1) Notice to Director and Fee. Unless otherwise ordered by the Court, a lawyer on
involuntary restricted status who desires to resume active status shall notify the Director in
writing of the lawyer’s intention to resume active status and submit a transfer fee of $125.
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(2) Transfer Requirements.Unless otherwise ordered by the Court, the Director shall
recommend to the Court that a lawyer on involuntary restricted status be transferred to
active status upon the Director’s determination that the lawyer has completed the number
of CLE hours that the lawyer would have had to complete to meet reporting requirements
and to be current on a proportional basis had the lawyer not been placed on involuntary
restricted status, or that the lawyer has completed such lesser requirements as the Director
determines are adequate provided that the number of hours completed total no fewer than 45
hours during the 3 years immediately preceding transfer. The Director will specify no more
than 90 hours. The Director may recommend to the Court that a lawyer on involuntary
restricted status be transferred to active status when the lawyer has fulfilled appropriate
CLE conditions precedent or agreed to fulfill appropriate CLE conditions subsequent as
determined by the Director. In making such a recommendation, the Director will take into
consideration the discretionary transfer criteria in section (C)(2)(c) of this Rule.

(3) Appeal to the Board. Upon written request from a lawyer, the Board shall review
the Director’s determination of transfer requirements and notify the lawyer in writing re-
garding the outcome of that review.
(Amended effective February 1, 2004.)
Rule 13. Transfer from Retired Status to Active Status
A lawyer on retired status who seeks to transfer to active status is subject to the provisions of
Rule 12 and shall notify the Office of Attorney Registration of his/her intention to transfer
to active status.
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Appendix I
MN STATE BOARD OF CONTINUING LEGAL EDUCATION
SUITE 201, 380 JACKSON STREET, ST. PAUL, MN 55101

COURSE ACCREDITATION FORM
Instructions: ENCLOSE $35.00 APPLICATION FEE (RULE 4A (7)). Please type.
Leave no blanks. Please refer to the Rules of the Board of Continuing Legal Education
published in the Court Rules volume of the Minnesota Statutes. The CLE rules are also
available on the Board’s website, www.mbcle.state.mn.us.
A lawyer or sponsoring agency adversely affected by the determination of the Director may
request review by the Board. Until credit is granted by the Minnesota Board of Continuing
Legal Education, sponsors are asked to advertise credit as "applied for."
SPONSOR INFORMATION
_______________________________________________________________________
Name
_______________________________________________________________________
Street Address City State Zip Code
_______________________________________________________________________

Contact Person
Telephone (area
code)

Submitted by: Name ______________________________________________________
____ course sponsor ____ course participant (check one)

Expected Audience or Marketing Target: ______________________________________

A list of Minnesota participants must be maintained by the sponsor and made available to
the Board upon request.
COURSE DATA
_______________________________________________________________________
Title
_______________________________________________________________________
Date Location

Check those which apply:

_ live lecture
_ in-house course (see Rule
5(B))

_ demonstration, role play, mock
trial

_ study tour
_ videotape/film (must have
live faculty member*) _ teleconference

_ live satellite broadcast or webcast (question and answer participation)

*Provide faculty qualifications
FACULTY DATA: Indicate where in the brochure this information is found or attach
separate sheet.

SESSION SCHEDULE AND AGENDA: Enclose a copy of the promotional brochure
with a detailed agenda or, on an attached sheet, show the complete breakdown of the pro-
gram. Mark the segments for which credit is requested. For each segment, indicate the be-
ginning and ending times, the faculty, and sufficient detail about the content of the segment
so that an accreditation decision can be made. Indicate for each segment the type of CLE
credit for which you are applying. For more information regarding each of these types of
credit, see the CLE rules. Course segments may be accredited as one of the following:

• Standard CLE (Rule 5A)
• Ethics CLE (Rule 2H, Rule 5A and Rule 6A)
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• Elimination of Bias CLE (Rule 2I, Rule 5A and Rule 6B)
• Law Office Management CLE (Rule 5A and Rule 6C)
• Professional Development CLE (Rule 2P and Rule 5A)

Describe the course materials to be distributed to participants or submit a copy. Please note
that in Minnesota, credit is awarded on the basis of one hour for each 60 minutes of actual
classroom training.

ETHICS AND PROFESSIONAL RESPONSIBILITY CONTENT: Ethics or profes-
sional responsibilitymust be a component of every accredited standard CLE course in Min-
nesota or an explanation must be provided as to why ethics is not covered. In addition,
courses may also be accredited as "Ethics CLE." See Rules 6A and 6B of the CLE rules. In
order to qualify for ethics CLE credit, an ethics course or segment of a course must
be at least 30 minutes in length.

Check below the treatment of ethics or professional responsibility content in the program:

_

A portion of the program 30 minutes or more in length addresses ethics or
professional responsibility and is marked as "Ethics" on the attached program
agenda.

_
Ethics or professional responsibility concerns are addressed throughout the program
but no distinct segment is 30 minutes or more in length.

_

No portion of the program addressed ethics or professional responsibility. Attached
is an explanation of why ethics or professional responsibility content is not present
in this program.

ELIMINATION OF BIAS EDUCATION: Please check here to indicate whether you
are requesting Elimination of Bias credit for this program:
_ Elimination of Bias credit is sought. See attached narrative.
_ No credit for Elimination of Bias is sought.

CLE rule 6B describes course requirements for CLE on the "elimination of bias in the legal
profession and in the practice of law." In order to be afforded "elimination of bias" credit,
such courses or segments of courses must be at least 60minutes in length. If elimination
of bias credit is sought for some portion of this course, please do the following:

1. Review the "elimination of bias" goals listed below;
2. Mark the segment or segments on the agenda that the sponsor believes fulfill these

requirements;
3. Attach a brief written narrative describing how the course segment or segments meet

one or more of the "Learning Goals for Minnesota Elimination of Bias Courses"
listed below.

Please note that courses or segments of courses may address ethics and elimination of bias
topics. A sponsor may seek credit in one category or the other, but a course or segment will
not be accredited in both categories simultaneously. The Board will determine in which cat-
egory credit will be granted, based upon the course description and the sponsor’s narrative.

LEARNING GOALS FOR MINNESOTA ELIMINATION OF BIAS COURSES

Courses accredited as "elimination of bias" must be at least 60 continuous minutes in
duration, must be directly related to the practice of law, must meet all other requirements
of Rule 5 of the CLE rules and must be designed to meet one or more of the following goals:

1. to educate lawyers about the elimination of bias or prejudice in the legal profession,
in the practice of law, and/or in the administration of justice;



1605 PROFESSIONAL RULES

2. to educate lawyers regarding barriers to hiring, retention, promotion, professional
development and full participation of lawyers of color, women, and those persons
referenced in the "course in the elimination of bias in the legal profession and in the
practice of law" definition (Rule 2I) of the CLE rules, both in the public and private
sector of the legal profession and in the practice of law;

3. to educate lawyers about the problems identified in the Supreme Court’s Race Bias
and Gender Fairness Task Force Reports, as well as in other studies, reports or
treatises which describe bias and prejudice in the legal profession, in the practice of
law, and/or in the administration of justice.

LAW AND LITERATURE
Applications for credit for Law and Literature courses must comply with the requirements
of Rule 4D as well as the standard CLE requirements set forth in Rule 5A.
(Amended effective February 12, 2004.)
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Appendix II
MINNESOTA STATE BOARD OF CONTINUING LEGAL EDUCATION

Suite 201, 380 Jackson Street, St. Paul, MN 55101
AFFIDAVIT OF CLE COMPLIANCE

________________________________________________________________________
License Number: _______ Name: ___________________________________________
CLE Category: ________ Address: _________________________________________
Period Covered: _______ Address: _________________________________________
I swear that the information below is an accurate and complete record of my attendance.
Lawyer Signature ____________________________ Date: ______________________

ATTENDANCE INFORMATION

# OF HOURS

SPONSOR-
ING
AGENCY

COURSE
TITLE

COURSE
DATES

STANRD
CLE

LAW
OF-
FICE
MNGT

PROF
DVLPMTETHICS

ELIMN
OF
BIAS

1.
2.
3.
4.

Please retain a copy of this form for your records.
(USE ADDITIONAL SHEETS IF NECESSARY

HOURS OF PREPARATION AND TEACHING INFORMATION

# OF HOURS

SPONSOR-
ING
AGENCY

COURSE
TITLE

COURSE
DATES

STANRD
CLE

LAW
OF-
FICE
MNGT

PROF
DVLPMTETHICS

ELIMN
OF
BIAS

1.
2.
3.
4.

Please note:
• Lawyers must report at least 3 hours of Ethics CLE and at least 2 hours of Elimination of Bias CLE.
All courses must total at least 45 hours in a 3–year reporting period.

• A course segment will not be accredited as both Ethics and Elimination of Bias. If you report more than
the minimum Ethics and Elimination of Bias hours, we will credit the excess hours as Standard CLE.

• Law Office Management courses are limited to 6 hours per 3–year period.
• There is no limit on the number of hours of professional development CLE you may claim.
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Appendix III
MINNESOTA STATE BOARD OF CONTINUING LEGAL EDUCATION

180 East 5th Street, Suite 950
St. Paul, MN 55101

AFFIDAVIT OF PRO BONO REPRESENTATION
License Number: _____________________ Name: ____________________________
CLE Category:1 Firm Name: _______________________

□ 1 Street Address:2 ____________________
□ 2 Street Address: _____________________
□ 3 City, State, and Zip: _________________
□ Other________________ Email:3 ___________________________

Name and address of referring legal services provider: ___________________________
_______________________________________________________________________
Name and phone number of contact person at legal services provider: _______________
_______________________________________________________________________

Type(s) of Representation Provided:
□ Consumer □ Economic Assistance □ Education □ Employment
□ Family
Law □ Health □ Housing

□ Immigra-
tion/Refugee

□ Individual
Rights

□ Juvenile □ Seniors
□ Wills or
Probate □ Other: ________________________

Date range of representation:4 ______________________________________________
# of hours of pro bono legal representation: _____ # of CLE credit hours claimed: _____
_______________________________________________________________________

By signing this affidavit I swear (affirm) that:
▀ I give permission to the Minnesota Board of Continuing Legal Education to

contact the referring legal services provider to verify that the information I have
provided is true and accurate;

▀ I understand that the Board may use this information that I have provided six (6)
hours of pro bono legal representation for each one (1) hour of CLE credit claimed
and that the pro bono legal representation provided qualifies in all respects under
Rules 2(R), 2(S), 2(T), and 6(D).

Lawyer Signature: _________________________________ Date: ________________
_____________________

1 Your CLE reporting category is found on the Attorney License card issued by the Lawyer
Registration Office and online at http://www.mn.courts.gov/mars/.
2 If the address listed here is different from the address on file in the CLE office, this docu-
ment will be accepted as a request for change of address. If you do not want to change your
address, please state that on this form.
3 An email confirmation will be sent after credits are approved or denied.
4 If representation covers more than one reporting period, please submit a separate Affidavit
of Pro Bono Representation for each reporting period. If representation is ongoing, please
write "ongoing" as the date representation ended.
(Added effective July 1, 2008.)
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COMPLIANCE INSTRUCTIONS
REQUIREMENTS: The CLE Rules require that each lawyer holding an active license
complete a minimum of 45 credit hours including at least 3 ethics credits and 2 elimination
of bias credits every three years. A reporting category number is assigned to each lawyer
and is printed on the face of the lawyer’s wallet license.

CLE 1 reports attendance from {July 1, 2006 to June 30, 2009};
CLE 2 reports attendance from {July 1, 2004 to June 30, 2007};
CLE 3 reports attendance from {July 1, 2005 to June 30, 2008};

The credits must be taken prior to June 30 in the reporting year. There is no carry-over of
credits from one reporting period to the next.
DEADLINES: Courses must be taken prior to June 30 of the reporting year. A lawyer
then has 60 days from that date to file an affidavit of attendance with the Board. Affidavits
received after the filing deadline are subject to a $50.00 late filing fee.
SANCTIONS: Failure to comply with the CLE reporting requirement will result in the is-
suance of a Notice of Noncompliance. Affidavits received after the issuance of a Notice of
Noncompliance must be accompanied by a $100.00 late filing fee. Continued noncompli-
ance will result in the lawyer being placed on involuntary restricted status by court order.
RECORD KEEPING: It is the responsibility of the lawyer to maintain records of courses
taken and to file promptly with the Board. The lawyer may file a signed copy of a certificate
of completion from the course sponsor in lieu of an affidavit.
The Board office maintains course files by sponsor name. A course cannot be identified
unless the sponsor is correctly and completely listed.
ELIGIBLE COURSES: A lawyer will not receive credit for attending a course until the
course has been accredited under CLE rules. Courses accredited by other CLE states are
not necessarily acceptable in Minnesota. In addition to the criteria listed in CLE rule 5 for
course accreditation, eligible courses should comply with rule 4 requiring ethical content.
The Course Accreditation Form guides the sponsor or lawyer in providing the information
necessary for review.
RESTRICTED STATUS: A lawyer who no longer practices law in Minnesota may be
excused from the CLE requirement by electing voluntary restricted status under Rule 12
INFORMATION: Information on the credits allowed for a course should be obtained from
the course sponsor. Other information and additional forms may be obtained upon request
from the office of the Board of Continuing Legal Education, or by accessing the Board’s
website at www.mbcle.state.mn.us.
INSTRUCTIONS FOR CLAIMING CREDIT FOR TEACHING

Rule 7(A). Teaching Credit. Credit for teaching in an accredited course shall be
awarded to presenting faculty on the basis of one credit for each 60 minutes spent
by the faculty preparing the presentation and materials for the course and teaching
the course. No credit shall be awarded for teaching directed primarily to persons
preparing for admission to practice law. A lawyer seeking credit for teaching and
preparation for teaching shall submit all information called for on the affidavit
of CLE Compliance at Appendix II.

A lawyer whomakes a one-hour presentation and spends five hours in preparation is entitled
to claim a total of six hours. If he/she also sits as a member of the audience for some portion
of the course being presented by other speakers, he/she can claim credit for attending that
part of the course. Course information should be reported on the form in the appropriate
sections.
Credit for teaching/preparation can only be claimed when the lawyer actually teaches in
an accredited course. A lawyer who prepares materials that are distributed at the course but
who fails to appear on the platform as a speaker cannot claim credit for his/her scholarly
efforts. Lawyers also cannot claim credit for writing a law review article or other scholarly
articles.
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A lawyer who is in charge of a course normally spends administrative time persuading
speakers to participate, encouraging them to complete their written materials and conferring
with speakers about the allocation of responsibility for subject areas. Time so spent cannot
be included in teaching/preparation time.
(Amended effective February 12, 2004.)
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INDEX - CONTINUING LEGAL EDUCATION

AFFIDAVITS
Affidavit of pro bono legal representation, Appendix III, Rule 6.D
Affidavits of CLE compliance
Contents, Rule 9.A
Extension of time to file, late fee, Rule 9.C
Form, Appendix II
Timeliness, Rule 9.B, 9.D

ATTORNEY REGISTRATION OFFICE
Attorney CLE status
Transfer from retired to active, notice received, Rule 13

ATTORNEYS
Affidavits, CLE compliance, Appendix II, Rule 9
CLE status, see under CONTINUING LEGAL EDUCATION
Continuing legal education, see CONTINUING LEGAL

EDUCATION
Pro bono legal representation, CLE credits for
Affidavit, Appendix III
Definitions, Rule 2.R
Generally, Rule 6.D

Representation, Continuing Legal Education Board, Rule 3.A

CONTINUING LEGAL EDUCATION
Affidavits of CLE compliance
Contents, Rule 9.A
Extension of time to file, late fee, Rule 9.C
Form, Appendix II
Timeliness, Rule 9.B, 9.D

Affidavits of pro bono legal representation, Appendix III, Rule 6.D
CLE status
Active status, transfer to, Rule 12.C, 12.D, 13
Involuntary restricted status
Noncompliance with rules, Rule 11.D, 11.E
Restrictions, Rule 12.B

Restricted status
Definition, Rule 2.K
Election, restrictions imposed, Rule 12.A
Involuntary restricted status, Rule 2.L, 11.D, 12.D
Restrictions, Rule 12.B
Transfer to active status, Rule 12.C, 12.D

Retired status, transfer from, Rule 13
Courses and programs
Accreditation
Application for, Rule 4.A
Approvals, announcements, Rule 8
Continuing Legal Education Board, duties, Rule 3.D
Form, Appendix I
Special categories of credit, Rule 6.A, 6.B

Credits awarded
Courses at universities, Rule 7.C
Law office management, Rule 7.B
Requirements, generally, Rule 5.A
Retroactive credits, Rule 7.D
Teaching credits, Rule 7.A

Elimination of bias, Rule 6.B
Ethics and professional responsibility
Failure to include, sanctions, Rule 4.C
General treatment, Rule 4.B
Length, Rule 6.A
Separate identification, Rule 6.A

In-house courses
Definition, Rule 2.M
Requirements for approval, Rule 5.B

Law and literature
Definition, Rule 2.Q
Requirements, Rule 4.D

Law office management, Rule 6.C
Professional development, definition, Rule 2.P
Self-study courses, Rule 5.A
Sponsoring agencies
Course approval, seeking, duties, Rule 4.A
Course approvals, announcements, Rule 8
Definition, Rule 2.N
List of participants, Rule 5.A
Notice received, course credit, Rule 4.D

Credits
Courses at universities, Rule 7.C
Law office management, Rule 7.B

CONTINUING LEGAL EDUCATION (Cont’d)
Credits (Cont’d)
Pro bono legal representation, credits for
Affidavit, Appendix III
Definitions, Rule 2.R
Generally, Rule 6.D

Requirements, generally, Rule 5.A
Retroactive credits, Rule 7.D
Teaching credits, Rule 7.A

Definitions, Rule 2
Noncompliance with requirements, notice, Rule 11
Nonresident attorneys, Rule 5.A
Pro bono legal representation, credits for
Affidavit, Appendix III
Definitions, Rule 2.R
Generally, Rule 6.D

Requirements, generally, Rule 1 to 13
Rules governing, Rule 1, 2

CONTINUING LEGAL EDUCATION BOARD
Authority, generally, Rule 3.D
Chairperson
Appointment, Rule 3.C
Hearings, duties, Rule 11.E

Compliance with Rules of Continuing Legal Education
Policies, adoption, Rule 3.D
Waivers and extensions, affidavits of CLE compliance, Rule 9.C

Director
Determinations by
Adverse determinations, Rule 10.B
Generally, Rule 10.A
Transfer of attorneys from restricted to active CLE status, Rule

12.C, 12.D
Duties, generally, Rule 10.A
Notice given, notice of noncompliance, Rule 11.A

Fees
Affidavit of CLE compliance
Late fee, Rule 9.C
Notice of noncompliance fee, Rule 9.D

Transfer from restricted to active CLE status, Rule 12.C, 12.D
Hearings
Noncompliance with continuing legal education rules, Rule 11.E

Meetings, records of proceedings, Rule 3.C
Members
Compensation and salaries, Rule 3.H
Number, Rule 3.A
Term, Rule 3.B

Officers, appointment, Rule 3.C
Proceedings
Confidentiality, Rule 3.F
Equal access for disabled persons, Rule 3.G
Meetings, records of proceedings, Rule 3.C
Robert’s Rules of Order, use, Rule 3.E

Rules governing, generally, Rule 1 to 13
Vice chairperson, Rule 3.C

DEFINITIONS
Approved course, Rule 2.A
Board, Rule 2.B
Chairperson, Rule 2.C
Classroom setting, Rule 2.D
Course in elimination of bias in the legal profession and in the

practice of law, Rule 2.I
Course in ethics and professional responsibility, Rule 2.H
Court, Rule 2.J
Director, Rule 2.E
Established continuing legal education course sponsor, Rule 2.N
Fee, Rule 2.O
In-house course, Rule 2.M
Involuntary restricted status, Rule 2.L
Laboratory setting, Rule 2.F
Law and literature course, Rule 2.Q
Legal services provider, Rule 2.T
Participant, Rule 2.G
Pro bono client, Rule 2.S
Pro bono legal representation, Rule 2.R
Professional development course, Rule 2.P
Restricted status, Rule 2.K
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DISTRICT COURT JUDGES
Representation, Continuing Legal Education Board, Rule 3.A

FORMS (DOCUMENTS)
Continuing legal education
Affidavit of CLE compliance, Appendix II
Course accreditation
Application, contents, Rule 4.A, 4.B
Form, Appendix I

REFEREES (COURT)
CLE status, restricted, Rule 12.A

SERVICE OF PROCESS
Continuing legal education, notice of noncompliance, Rule 11.B

STATE BAR ASSOCIATION
Continuing Legal Education Board members, appointment, Rule 3.A

SUPREME COURT
Continuing Legal Education Board, duties regarding
Chairperson, appointment, Rule 3.C
Members, appointment, Rule 3.A
Noncompliance with rules, determinations by board, Rule 11.G
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Rules of Lawyer Trust
Account Board

Adopted Effective July 1, 1983 With amendments received through August 1, 2006
TABLE OF HEADNOTES

Rule
1. Composition
2. Powers and duties
3. Officers
4. Director
5. Compensation and Expenses
6. Disposition of Funds Upon Dissolution
7. Supplemental Rules

MEMORANDUM OPINION
TEXT OF RULES

Rule 1. Composition
The Lawyer Trust Account Board shall consist of six lawyers having their principal

offices in this state, three of whom the Minnesota State Bar Association may nominate, and
three public members resident in this state, all appointed by this Court to three-year terms
except that shorter terms shall be used where necessary to assure that one-third of all terms
expire each February 1. No person may serve more than two three-year terms, in addition
to any initial shorter term.
Rule 2. Powers and Duties

(a) General. The Board shall have general supervisory authority over the administra-
tion of these Rules.

(b) Receipt and investment of funds. The Board shall receive funds from lawyers’
interest bearing trust accounts and make appropriate temporary investments of such funds
pending disbursement of them.

(c) Disbursement of funds. The Board shall, by grants and appropriations it deems
appropriate, disburse funds for the tax exempt public purposes which the Board may pre-
scribe from time to time consistent with Internal Revenue Code Regulations and rulings,
including those under Section 501(c)(3).

(d) Records and reports. The Board shall maintain adequate books and records re-
flecting all transactions, shall report quarterly to the Court, and shall report annually to the
Minnesota State Bar Association and to the public.

(e) Designation of unfunded approved legal services providers. The Board shall
have authority to designate organizations that do not receive funding from the Board as
"approved legal services providers" for purposes of continuing legal education credit for
pro bono services in accordance with the criteria stated in Rule 2.T(2) of the Rules of the
Minnesota State Board of Continuing Legal Education.
(amended effective July 1, 2008.)
Rule 3. Officers

(a) Chairperson. The Chairperson of the Board shall be appointed by this Court from
the members of the Board for such time as the Court designates and shall serve at the plea-
sure of the Court.

(b) Other officers. The Board may elect other officers as it deems appropriate and
may specify their duties.
(Amended May 17, 1988.)
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Rule 4. Director
(a) Appointment. The Board may appoint an Executive Director to serve on a full or

part time basis at the pleasure of the Board and to be paid such compensation as the Board
shall fix.

(b) Duties. The Director shall be responsible and accountable to the Board for the
proper administration of these Rules.

(c) Services. The Director may employ persons or contract for services as the Board
may approve.
Rule 5. Compensation and Expenses

The Chairperson and other members of the Board shall serve without compensation
but shall be paid their reasonable and necessary expenses incurred in the performance of
their duties. All expenses of the operation of the Board shall be paid from funds the Board
receives from lawyers’ interest bearing trust accounts.
Rule 6. Disposition of Funds Upon Dissolution

If the Lawyer Trust Account Board is discontinued, any funds then on hand shall be
transferred to its successor state agency or organization qualifying under Internal Revenue
Code section 501(c)(3), if any, for distribution for the purposes specified under Rule 2 or,
if there is no successor, to the general fund of the State of Minnesota.
Rule 7. Supplemental Rules

The Board may make and adopt rules not inconsistent with these Rules to govern the
conduct of its business and performance of its duties.
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IN THE MATTER OF THE PETITION OF THE MINNESOTA STATE BAR ASSOCIA-
TION, ACORPORATION, FORAMENDMENTOFDR 9-102AND 9-103, ANDTOEN-
ACT A NEW DR 9-104 OF THE CODE OF PROFESSIONAL RESPONSIBILITY RE-
LATING TO TRUST FUNDS, AND FOR ESTABLISHMENT OF A LAWYER TRUST
ACCOUNT BOARD

MEMORANDUM OPINION

This administrative proceeding was commenced by a petition on behalf of the Min-
nesota State Bar Association ("MSBA") seeking amendments to the Code of Professional
Responsibility as applicable in the State of Minnesota and providing for the establishment
of a Lawyer Trust Account Board. The petition addresses itself essentially to the provisions
of Disciplinary Rule 9-102 of the Code of Professional Responsibility as it pertains to the
maintenance of the funds of clients in identifiable bank accounts, i.e., lawyers’ trust ac-
counts. Traditionally, such funds have been held in trust by lawyers in a noninterest bearing
checking account. This practice developed because of the general unavailability of inter-
est-bearing demand accounts. However, as a matter of practice, individual sums of clients’
money which are capable of generating significant amounts of interest are often deposited
by lawyers in interest-bearing savings accounts with the interest earned thereon, less the
costs of maintaining the account, paid over directly to the client or credited to the client’s
account. In most cases, however, client funds are small in amount or held for brief periods
and thus are presently maintained by each lawyer or law firm in its own so-called "pooled"
noninterest bearing checking account. All client funds of a particular lawyer or law firm
are deposited in such an account because such funds can be withdrawn for any one client’s
account upon demand consistent with the directions of the client.

In the summer of 1981, the Board of Governors of the MSBA appointed a special
Committee on Interest on Lawyers’ Trust Accounts to examine the impact of recent devel-
opments in banking law and computer technology which might make it possible to have
interest accrue on accounts in which client trust funds were kept. That Committee, com-
prised of nine lawyers representing various types of law practices and geographic areas in
the state, and three public members, was also charged with the responsibility of analyzing
and making recommendations to the Board of Governors of the MSBA with respect to the
appropriate use of interest that might be earned on deposits in lawyers’ trust accounts.

The Committee prepared an extensive report which was submitted to the Board of
Governors of the MSBA for consideration. With minor revisions, the Board of Governors
approved the report and referred the recommendations to the state convention of the dele-
gates and members of the MSBA. At the General Assembly session of the convention on
June 12, 1982, the recommendations of the Committee report were approved by the MSBA
convention.

In its report the MSBA Committee concluded that the practice in Minnesota of plac-
ing client funds in ordinary checking accounts where they would not draw interest was no
longer sensible. There appeared to be a practical vehicle for recovering interest on such
accounts through the advent of the negotiable order of withdrawal ("NOW") accounts gen-
erally available in Minnesota.

The experience in the Australian states and in the Canadian provinces, and now in sev-
eral states in the United States, has demonstrated that interest on nominal deposits in trust
accounts and on larger deposits held in trust for only a short period of time can be effec-
tively captured and not lost if deposited into a lawyer’s "pooled" checking account which
pays interest. Organized bars in various Australian states and in the Canadian provinces
were first to establish programs, first voluntary and now mandatory, that demonstrated the
logic of capturing interest which cannot economically or practically be identified or paid to
specific clients and allowing the interest to be used for various law-related, public purposes.
See England and Carlisle, History of Interest on Trust Accounts Program, 56 Fla.B.J. 101,
102 (1982).
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Several states have already taken action to provide for the handling of client trust funds
in this manner. Leading in this effort in the United States has been the State of Florida. In
that state, the Florida Supreme Court in 1978 approved of such a program. In Re Interest
on Trust Accounts, 356 So.2d 799 (Fla. 1978). Thereafter, in order to comply with various
requirements of the Internal Revenue Service ("IRS"), the program in Florida was revised
in certain respects. See Matter of Interest on Trust Accounts, 372 So.2d 67 (Fla. 1979); 402
So.2d 389 (Fla. 1981). A voluntary program has now also been adopted by the Supreme
Court of Idaho. Both voluntary and mandatory plans are also under consideration in other
states at the present time as well.

In the State of California a mandatory program was enacted by legislation. See SS
6210-6228 of Calif. Business and Professions Code. This Court has been advised that the
California State Bar Association is presently in the process of promulgating regulations
that would govern the procedures under the California mandatory interest on trust accounts
program for all lawyers in the California integrated bar. The State of Maryland has likewise
proceeded via the legislative route with a voluntary plan. See 1982 Md.Laws chs. 829, 830,
codified at Md.Ann.Code art. 10, S 44 (1982).

Following its study and analysis of these and other interest on lawyers’ trust account
("IOLTA") programs, the MSBA Committee recommended that where the amount of inter-
est which client funds would earn during the period they are on deposit would exceed the
cost of establishing and administering the account, including bank service charges and the
cost of the lawyer’s services, such funds should be maintained in a separate interest-bearing
trust account for a particular client or client matter with the interest, net of any transaction
costs, to be paid or credited to the client. We agree with that recommendation since we be-
lieve that when larger sums of interest are involved that can more than cover administrative
costs, bank fees and the like, such deposits should not lie idle but should draw interest for
the benefit of the client.

The MSBA has demonstrated to this Court, however, that the relatively small amounts
of interest to be earned on small deposits and on larger deposits held in trust for only a
short period of time do not permit or warrant the establishment of a separate interest-bear-
ing savings account for each of such deposits. The administrative costs of setting up such
an account, accounting for such interest on a client-by-client basis, filling out the required
IRS and state tax forms for taxing authorities and for the clients,1 together with the cost
of the lawyer’s services in administering such accounts, present quite a different situation.
We therefore conclude that under these circumstances, a pooled interest-bearing checking
account from which client funds can be withdrawn on request and without delay is appro-
priate for such client funds. Since it is not possible as a practical matter to credit the interest
to individual clients, we approve of the proposed concept of allowing such funds to be used
for tax-exempt public purposes rather than to allow the interest to be lost.

We recognize that a question immediately arises as to how the attorney will determine
which client funds are to be deemed "nominal in amount" or "held in trust for only a short
period of time" so as to be placed in the pooled account. We also recognize that an attempt
could be made to define such controlling terms, thereby removing entirely the judgment
of individual lawyers who will be required to make such decisions. However, the new DR
9-103 which we have this date approved provides, in subparagraph (D), the criteria for the
lawyer to use in making a judgment as to whether the client funds should be placed in
the lawyer’s pooled account with other similar client funds, or placed in a separate inter-
est bearing savings account. We believe that setting out the general factors to be applied
by lawyers in their best judgment is a better approach than developing specific definitions
where the various parameters of administrative costs, bank fees, current interest rates and
other influencing factors fluctuate or change from time to time. We therefore choose to fol-
low the approach of the Florida Supreme Court which concluded that the determination of
whether or not a client’s funds are "nominal in amount" or "to be held for a short period of
time" should rest exclusively in the sound judgment of each attorney or law firm, and that
no charge of ethical impropriety or other breach of professional conduct should attend an
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attorney’s good faith exercise of judgment in that regard. See Matter of Interest on Trust Ac-
counts, 402 So.2d 389 at 394 (Fla. 1981). We likewise emphasize, as did the Florida Court,
that the test must be the good faith judgment made by the attorney at the time the funds
are received and deposited, and not as a result of hindsight reexamination based on how
long the funds did in fact actually remain on deposit. Id. at n. 14. Obviously, an extreme
violation of a lawyer’s fiduciary duty to place a client’s funds in a separate account for that
client at interest amounting to gross neglect of a clients’ funds would provide a basis for
professional discipline.

Some have urged that the Court adopt an IOLTA program that is voluntary rather than
mandatory, i.e., that individual lawyers and law firms be given a choice as to whether to
participate or not in such a program. The MSBA committee felt strongly that if a program
is to be adopted, it should be applicable to all Minnesota lawyers in order to accomplish
its purpose. The membership of the MSBA approved that recommendation at the MSBA
convention. Moreover, in a communication to the MSBA from the Director of the Florida
IOLTA program, the Florida Director strongly urged that such a program, if adopted inMin-
nesota, be mandatory so as best to benefit the public through the additional funds that would
be available for public purposes. We have concluded that, under all the circumstances, the
MSBA’s recommendation of a mandatory program should be adopted since the participa-
tion of all lawyers in this state will benefit the public at large to the maximum extent.

In some state jurisdictions, the subject of the constitutional base for an IOLTA program
has been raised. This has been done in the context of the Fifth Amendment of the U.S.
Constitution’s protection of private property from a "taking" without just compensation.
(See also Minnesota Constitution, Art. 1, S 13.)

Another issue that has been raised in other jurisdictions is the Fifth Amendment’s pro-
tection against deprivation of property without due process of law. (See also Minnesota
Constitution, Art. 1, S 7.) We do not find that under the circumstances here the client has
any "property" that is being taken without compensation or without due process of law un-
der either the Fifth Amendment of the U.S. Constitution or under Article 1, SS 13, 7 of the
Minnesota Constitution. See Matter of Interest on Trust Accounts, 402 So.2d 389 at 395
(Fla. 1981). There simply is no "property" now in existence that would be taken.

Since we find that no client has a "property interest" which is being taken from him, in
the constitutional sense, under this program, we see no need for a legal requirement of the
lawyer to notify, in advance, clients whose deposits in lawyers trust accounts are nominal
in amount or to be held for a short period of time.2 We would suggest, however, that many,
if not most, lawyers will, as a matter of good client relations and courtesy, want to notify
their clients of their participation in this program in some manner, and we encourage them
to do so.

Although our order provides the ethical basis for the IOLTA program in Minnesota,
we note that the ABA’s Standing Committee on Ethics and Professional Responsibility has
issued a formal opinion indicating that there is nothing in the Code of Professional Respon-
sibility that would prohibit a lawyer from participating in state-authorized programs that
use interest earned on accounts in which are deposited client’s funds, nominal in amount
or to be held for a short period of time, and providing for the interest to be paid to certain
tax-exempt organizations. See ABA Formal Ethics Opinion 348, July 23, 1982.

As far as we can determine, no other state has as yet adopted a plan that provides for
a Board established directly under the supervision of the Supreme Court to receive, admin-
ister and disburse the funds generated by Interest on Lawyers’ Trust Accounts programs.
The MSBA has urged that a Board, operating under the jurisdiction of this Court, which
has public members as well as lawyers, would best serve the public purposes for which the
Board would be created. This newly created Board would hold the entire beneficial interest
in the funds earned under the IOLTA program. We adopt that approach and do so having in
mind that the purposes for which the funds generated by the program would be used will,
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as recommended by the MSBA, initially be limited to that of legal aid to the poor, law-re-
lated education, and projects to improve the administration of justice, to the extent the same
are consistent with the Internal Revenue Code and regulations promulgated thereunder. See
England and Carlisle, supra, 61 Fla.B.J. 101 at 103.

At the present time there are certain statutory and regulatory restrictions on the use of
NOW accounts. Generally, such accounts may not be used by professional associations in-
corporated under Minnesota Law. These are a common form of law firm organization today.
There are exceptions to the NOW account restrictions, however, when the beneficial own-
ership of the interest generated on such accounts rests in tax-exempt organizations which
use the funds for charitable purposes consistent with the Internal Revenue Code and regu-
lations of the IRS. It was on this basis that the Florida Bar Association received an opinion
from the General Counsel of the Board of Governors of the Federal Reserve System, dated
October 15, 1981, reprinted in Middlebrooks, The Interest on Trust Accounts Program, Me-
chanics of its Operation, 56 Fla.B.J. 115, 116-17 (1982), authorizing financial institutions
in Florida to make NOW accounts available to law firms and attorneys in that state, regard-
less of their form of business organization, since the interest would inure to the benefit of an
organization operated for charitable purposes. We recognize that a similar administrative
approval may be necessary for the program which we hereby approve in Minnesota. There
may be other aspects of the program which we here adopt which need to be approved by,
or considered by, other administrative agencies or governmental departments. It is for that
reason that our order approving the program recommended by the MSBA provides that
the IOLTA program not be effective until July 1, 1983. During the intervening time, the
MSBA will have the opportunity to lay the groundwork for implementing the program. We
contemplate that appropriate interest-bearing accounts will be conveniently and reasonably
available to lawyers throughout the state and that the MSBA will work cooperatively with
financial institutions to work toward that goal.

We also are of the view that, as with any new program that breaks with the traditional
practices of lawyers, there should be time permitted for the MSBA even further to publicize
the program and to explain to all the lawyers in the State of Minnesota, and to the public,
how the program will operate. For example, some opposition to the IOLTA program here
adopted has been expressed on the grounds that it may require more paperwork and addi-
tional administrative burdens and costs for lawyers. It has been represented to the Court by
the MSBA that the experience in Florida and in British Columbia has demonstrated that
such is not the case. Since it is contemplated that the financial institutions will handle the
computation of the interest, provide the Lawyers’ Trust Account Board and the lawyer with
the pertinent information, and pay over the interest to the Board, net of transaction costs,
we see little change in the handling of trust accounts by lawyers in Minnesota under the
new program from how they handle their trust accounts at the present time. However, to
the extent that any problems arise in the preparation for the date of implementation, such
problems should be reported by the MSBA to this Court so that such problems might be
appropriately addressed.

1The court is aware of the 10% withholding of interest requirements of the new Tax
Equity and Fiscal Responsibility Act, Pub.L.No. 97-248, S 301 (codified at I.R.C. SS 3451-
3456 (1982)), to become effective July 1, 1983. Such requirements would further compli-
cate the paperwork and administrative burden involved in handling such accounts.

2The IRS approved the Florida program only after the Florida Supreme Court had de-
termined that clients could in no way and to no degree control the creation or destiny of
interest earned on the IOLTA program. See IRS Revenue Ruling 81-209; 26 CFR S 1.61-7;
England and Carlisle, supra, 56 Fla.B.J. 101 at 118-119; Matter of Interest on Trust Ac-
counts, supra, 402 So.2d 389 at 390-391.
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Rules of the Minnesota State Board
of Legal Certification
Effective March 14, 2002

PREAMBLE:
The following rules establish procedures for continued operation of the Minnesota State
Board of Legal Certification. As of the effective date of their adoption by the Minnesota
Supreme Court, these rules will supersede and replace the original Plan of the Supreme
Court (adopted October 10, 1985) and the Rules of the Board of Legal Certification (adopted
December 15, 1986).

TABLE OF HEADNOTES
100. Purpose of the Board of Legal Certification
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100. PURPOSE OF THE BOARD OF LEGAL CERTIFICATION
The purpose of the Minnesota State Board of Legal Certification (Board) is to accredit

agencies that certify lawyers as specialists, so that public access to appropriate legal ser-
vices may be enhanced. In carrying out its purpose, the Board shall provide information
about certification of lawyers as specialists for the benefit of the profession and the public.
101. DEFINITIONS

a. "Applicant agency" means an entity that submits a proposal to become an accredited
agency in a field of law.

b. "Applicant lawyer" means a lawyer who seeks certification from an accredited
agency.

c. "Board" means the Minnesota State Board of Legal Certification.
d. "Certified lawyer" means a lawyer who has received certification from an accredited

agency.
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e. "Accredited agency" means an entity that has applied for and has been accredited
by the Board to certify lawyers in a field of law.

f. "Rules" means rules promulgated by the Supreme Court governing the Minnesota
State Board of Legal Certification.

g. "Field of law" means a field of legal practice that is identified, defined and approved
by the Board as appropriate for specialist designation.
102. COMPOSITION OF THE BOARD

a. The Supreme Court shall appoint twelve (12) members of the Board, of whom nine
(9) shall have active licenses to practice law in the state and represent various fields of
legal practice. Three (3) attorney members shall be nominated by the Minnesota State Bar
Association and three (3) shall be non-attorney public members. The Supreme Court shall
designate a lawyer member as chairperson and the Board may elect other officers, including
a vice-chair who will serve in the absence of the chairperson.

b. Members shall be appointed for three-year terms. The terms of one (1) public mem-
ber and one (1) member nominated by the State Bar shall expire each year. Any vacancy
on the Board shall be filled by the Supreme Court by appointment for the unexpired term.
No member may serve more than two (2) three-year terms with the exception of the sitting
chairperson, who may be appointed for a third three-year term or such additional period as
the court may order.

c. Members shall serve without compensation, but shall be paid their regular and nec-
essary expenses.
103. MEETINGS

a. Meetings of the Board shall be held at regular intervals and at times and places set
by the chairperson.

b. Meetings are open to the public except when the Board is considering:
(1) personnel matters;
(2) examination materials;
(3) legal advice from its counsel;
(4) any information which is confidential or private under Rule 106b(5).

c. The Board may make determinations by a majority vote of those present at a meet-
ing, with the exception of the following which must be made by a majority of the members
of the Board:

(1) recommendations for changes in rules of the Board;
(2) determinations to approve or rescind an agency’s accreditation.

d. The Board may meet by conference call or make determinations through mail vote.
104. CONFLICT OF INTEREST

A Board member who in the past twelve (12) months has served in a decision-making
capacity for an agency that is, or seeks to become, a Minnesota accredited agency shall
disclose such service to the Board and shall recuse him/herself from any vote relating to
the agency’s accreditation.
105. POWERS OF THE BOARD

The Board is authorized:
a. To identify, define and approve a definition or definitions of a field of law, on its

own motion, or in response to an application or applications from an applicant agency.
b. To develop standards, application verification procedures, testing procedures, and

other criteria for reviewing and evaluating applicant and accredited agencies.
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c. To take one of the following actions with regard to an applicant agency or accredited
agency:

(1) grant accreditation or conditional accreditation;
(2) deny accreditation;
(3) rescind accreditation.

d. To review and evaluate the programs and examinations of an applicant agency or
accredited agency to assure compliance with these rules.

e. To investigate an applicant agency or accredited agency concerning matters con-
tained in the application and, if necessary, to conduct an on-site inspection.

f. To require reports and other information from the applicant agency or accredited
agency regarding the certification program.

g. To monitor lawyer representations concerning certification status.
h. To adopt policies and charge fees reasonably related to the certification program and

not inconsistent with these rules.
106. DUTIES OF THE BOARD

a. The chairperson shall convene the Board as necessary, and between meetings shall
act on behalf of the Board. The chairperson may appoint subcommittees of the Board.

b. The Board shall:
(1) Hire a Director to administer the Board’s programs and to perform duties as

assigned by the Board.
(2) Provide information about lawyer certification programs for the benefit of the

profession and the public.
(3) Disseminate accurate information regarding lawyers’ certification status.
(4) File with the Supreme Court an annual report detailing the work of the Board.
(5) Report to the Lawyers Professional Responsibility Board any lawyers who

may violate the provisions of these rules or other rules concerning certification matters.
(6) Maintain appropriate records of accredited agencies and certified lawyers.
(7) Communicate with groups, agencies, and other boards and organizations re-

garding matters of common interest.
(8) Make rulings on applications, conduct hearings, and take other actions as are

necessary to carry out the Board’s purpose.
107. BOARD DISPOSITION OF AGENCY APPLICATIONS

The Board shall take the following action with respect to the agency application:
a. Grant the agency’s application for accreditation.
b. Grant conditional accreditation to an applicant agency subject to receipt of evidence

showing satisfaction of specific conditions imposed by the Board.
c. Deny the agency’s application and issue a written decision stating the reasons for

the denial. An application may be denied for any of the following reasons:
(1) The agency fails to meet criteria set forth in these rules.
(2) The application is incomplete, investigation has revealed inaccuracies, or the

applicant agency has been uncooperative in the initial review.
(3) The proposed definition of the field of law is rejected by the Board.
(4) The agency’s goals and methods of measuring attainment of those goals are

not appropriate or not well defined.
(5) The agency’s tests and other performance criteria are inadequate.
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d. Rescind the agency’s previously granted accreditation if the agency is found to have
violated these rules.
108. APPLICATION AFTER DENIAL

An applicant agency denied accreditation may not reapply for twelve (12) months fol-
lowing the Board’s disposition.
109. BOARD HEARINGS

An agency whose application has been denied pursuant to Rule 107c or rescinded pur-
suant to Rule 107d has the right to a hearing if the agency makes a written request for hear-
ing within twenty (20) days of its receipt of notice of denial. The hearing shall be promptly
scheduled before the full Board or a subcommittee thereof appointed by the chairperson.
Representatives of the agency may appear personally or through counsel and may present
evidence and testimony. The hearing shall be recorded. Following the hearing, the Board
shall provide written notice of its decision setting forth reasons for the decision.
110. BOARD INFORMATION DISCLOSURE

The Board has the following public disclosure obligations:
a. To provide public notice when an accreditation application has been received for a

particular field of law.
b. To make available for inspection, at reasonable times, applications for accreditation

submitted by applicant agencies.
c. To publish the definitions of each field of law and the address and telephone number

of each applicant agency or accredited agency, along with the name of the agency’s contact
person.
111. BOARD SPECIFIED FEES

The Board shall periodically set and publish a schedule of reasonable fees for the costs
incidental to administering these rules.
112. THRESHOLD CRITERIA FOR AGENCY AUTHORITY TO CERTIFY

An agency applying to the Board for accreditation in a field of law must complete an
agency application form and submit it along with necessary documentation and fees to the
Board office. An applicant agency must meet the following criteria:

a. Have among its permanent staff, operating officers, or Board of Directors at least
three (3) legal practitioners not from the same law firm or business whose daily work fulfills
the substantial involvement requirement in the field of law as defined in Rule 114b, and
whose role in the agency includes evaluating the qualifications of specialist lawyers.

b. Provide evidence that the certification program is available to lawyers without dis-
crimination because of a lawyers’s geographic location or non-membership in an organiza-
tion.

c. Provide evidence that the applicant agency is an ongoing entity capable of operating
an acceptable certification program for an indefinite period of time.

d. Agree to publicize the certification program in a manner designed to reach lawyers
licensed to practice in Minnesota who may be interested in the field of law.

e. Agree to be subject to Minnesota law and rules regulating lawyers.
f. Agree to keep statistical records concerning certified lawyers and to report such

numbers to the Board on an annual basis.
g. Agree to provide written notice to each certified specialist stating that if he/she

communicates the specialty status, he/she shall do so in a manner consistent with the re-
quirements of Rule 119 of these rules, as well as with the requirements of Rule 7.4 of the
Minnesota Rules of Professional Conduct.

h. Provide evidence that the following have been adopted and are in use in the agency:
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(1) Procedures that will assure the periodic review and recertification of certified
lawyers.

(2) Due process procedures for lawyers denied certification.

(3) Procedures that will assure the periodic evaluation of the certification pro-
gram.

(4) Procedures that will assure accurate ongoing reporting to the Board concern-
ing the certification program.

113. AGENCY OBLIGATIONS

An accredited agency must provide the Board with the following:

a. At least 60 days prior to the effective date, a written summary of proposed changes
in an accredited agency’s standards for certification.

b. An updated lawyer application and such other information as the Board may require.

c. Within 30 days of certifying lawyers, a roster listing the certified lawyers’ names,
Minnesota license numbers, home and work addresses, and other states where licensed; this
document must be verified by the director of the accredited agency, and accompanied by
the initial fee.

d. Within 30 days of denying or revoking a lawyer’s certification, the name, Minnesota
license number, work address, and reason for denial or revocation.

e. By January 20 of each year, an annual statistical and summary report showing the
progress of its certification program.

f. By January 20 of each year, or at such time as is mutually agreed, submit payment
of annual attorneys’ fees as defined in Rule 111.

114. AGENCY STANDARDS FOR CERTIFYING LAWYERS

Accredited agencies shall certify lawyers for a period not exceeding six (6) years. The
following are minimum standards for lawyers certified by an accredited agency:

a. The lawyer is licensed and on active status in Minnesota.

b. The lawyer shows by independent evidence "substantial involvement" in the field
of law during the three-year period immediately preceding certification. "Substantial in-
volvement" means at least 25% of the lawyer’s practice is spent in the field of law of the
certification.

c. The accredited agency verifies at least three (3) written peer recommendations, in
addition to references from lawyers or judges unrelated to and not in legal practice with the
lawyer.

d. The lawyer successfully completes a written examination of the lawyer’s knowledge
of the substantive, procedural and related ethical law in the field of law; grading standards
for the examination must be made available prior to test administration; model answers
must be made available for inspection after test results are determined.

e. The lawyer provides evidence of having completed at least 20 hours every three (3)
years of approved CLE activity that is directly related to the certified specialist’s field of
law, sufficiently rigorous and otherwise appropriate for a certified specialist.

f. The lawyer provides evidence of being current with CLE credit requirements for
every state of active licensure and having been current throughout the period of application
or recertification.

g. The lawyer signs a release to share information with the Board from the files of the
accredited agency.
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115. AGENCY STANDARDS FOR AUTOMATIC/DISCRETIONARY DENIAL OR
REVOCATION OF LAWYER CERTIFICATION

a. Automatic denial or revocation. An agency will automatically deny or revoke a
lawyer’s certification upon the occurrence of any of the following:

(1) A finding by the agency that the lawyer failed to complete 20 CLE credits in
the field of law within his/her three-year reporting period or the equivalent CLE reporting
period.

(2) Suspension or disbarment of the lawyer from the practice of law in any juris-
diction in which the lawyer is licensed.

(3) Suspension of the lawyer for nonpayment of license fees or for failing to main-
tain mandatory CLE credits in any jurisdiction in which the lawyer is licensed.

(4) Failure of the lawyer to complete satisfactorily the recertification process or
failure to pay the required certification fees.

(5) Written notice from the lawyer that he/she seeks decertification.
b. Discretionary denial or revocation of certification. An agency may deny or revoke

a lawyer’s certification if:
(1) The lawyer fails to cooperate with the certifying agency, or submits false or

misleading information during the certification or recertification process.
(2) The lawyer’s record contains evidence of personal or professional misconduct

which is inconsistent with the standards of conduct adopted by the accredited agency.
(3) The lawyer falsely or improperly announces the field of law or certification.

116. RENEWAL OF AGENCY ACCREDITATION
Agencies are required to apply to the Board for accreditation renewal at least once

every three (3) years.
a. The following must be submitted to the Board for renewal of accreditation:

(1) A completed application form seeking renewal of accreditation and a fee in
an amount specified by Rule 111.

(2) A written critique of the agency’s own certification program, which includes
written evaluations from certified lawyers and a written analysis of achievement of program
goals.

(3) Copies of examinations and model answers for the most recent examinations
administered since accreditation or last renewal of accreditation.

(4) Statistical information concerning the progress of the program since the orig-
inal accreditation or last renewal of accreditation.

b. The Board may require the agency to provide the following as part of the accredi-
tation renewal process:

(1) Opportunity for Board representatives to conduct an on-site inspection of the
agency.

(2) An audit of agency records by Board representatives, including a review of
certified lawyers’ references.

(3) Opportunity for a personal meeting with representatives of the accredited
agency.

(4) Such other information as is needed to evaluate the certification program.
117. AGENCY ANNOUNCEMENT OF ACCREDITATION

An accredited agency may publish the following statement with respect to its certifica-
tion status: "This agency is accredited by the Minnesota State Board of Legal Certification
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to certify lawyers as specialists in the field of [name of field of law]." If conditional accred-
itation has been granted publication of that fact must be made.
118. AGENCY ANNOUNCEMENT OF REVOCATION OF ACCREDITATION

In the event that the Board revokes the accreditation of an agency, the agency shall
contact each certified lawyer and shall advise him/her to cease all advertising, announce-
ments and publications referencing Board authorization.
119. LAWYER ANNOUNCEMENT OF CERTIFICATION

The certified lawyer may announce that he/she is a certified specialist in a field of law
and that the agency granting the certification is an agency accredited by theMinnesota State
Board of Legal Certification to certify lawyers as specialists in a designated field of law.
The lawyer shall not represent, either expressly or implicitly, that the specialist status is
conferred by the Minnesota Supreme Court.
120. IMMUNITY

The Board and its members, employees, and agents are immune from civil liability for
any acts conducted in the course of their official duties.
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Rules of the Minnesota
Client Security Board

Effective July 1, 1987 With amendments received through August 1, 2006
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TEXT OF RULES
Rule 1. Rules Governing the Client Security Board
1.01 Membership of the Board

The Supreme Court shall appoint seven members to the Client Security Board. Five
shall be lawyers actively practicing in the state, three of whom shall be nominees of the
Minnesota State Bar Association, and two shall be public members. The Board shall elect
a Chair from its members.
(Amended effective July 1, 1995.)
1.02 Terms of Office

Two members of the Board shall be appointed for one year, two members for two
years and three members for three years, and thereafter appointments shall be for three-year
terms. The terms of public members shall be staggered. Any vacancy on the Board shall be
filled by appointment of the Supreme Court for the unexpired term. No member may serve
more than two consecutive three-year terms, in addition to any additional shorter term for
which the person was originally appointed.
(Amended effective July 1, 1995.)
1.03 Reimbursement

Members shall serve without compensation, but shall be paid their regular and neces-
sary expenses.
1.04 Meetings

The Board shall meet at least annually, and at other times as scheduled by the Chair.
A quorum shall consist of four members.
(Amended effective July 1, 1995.)
1.05 Immunity

The Board and its staff are absolutely immune from civil liability for all acts in the
course of their official duties.
1.06 Duties of the Board

The Board is authorized:
a. To administer and operate the Minnesota Client Security Fund, pursuant to statutes,

court rules and internal procedures;
b. To make final determinations on disbursement from the Fund;
c. To recommend to the Supreme Court limits for the amount payable per claim against

the Fund, and for total reimbursement for claims arising from one lawyer’s misconduct;
d. To undertake investigation of claims, coordinating with the Office of Lawyers Pro-

fessional Responsibility;
e. To recommend to the Supreme Court means available to cover extraordinary losses

in excess of the assets of the Fund;
f. To annually establish an administrative budget which may be paid from the Fund;
g. To enforce subrogation and lien rights of the Fund;
h. To sue in the name of the Fund for restitution of payments made pursuant to claims;
i. To cooperate in educational activities for theft prevention and risk management, and

for remedial services for problem lawyers;
j. To certify the financial condition of the Fund;
k. To employ and compensate consultants, legal counsel and employees;
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l. To adopt internal rules of procedure not inconsistent with these rules, and make
recommendations to the Supreme Court on rule changes.
1.07 Conflict of Interest

a. A member of the Board who has or had a lawyer-client relationship or financial
relationship with a claimant or the lawyer subject to the claim shall not participate in the
investigation or adjudication of the matter.

b. A member of the Board who is a member or of counsel in the same law firm or
company as the lawyer subject to the claim shall not participate in the matter.
1.08 Duties of the Director

The Board may recommend to the Supreme Court a Director, who shall serve at the
pleasure of the Court, to perform duties assigned to the Board, including but not limited to:

a. Screening claims, coordinating investigations with the Lawyers Professional Re-
sponsibility Board, and presenting claims at Board hearings;

b. Coordinating enforcement of liens, restitution and subrogation rights of the Fund;
c. Maintaining records of the Board, suitable for audit of the Fund;
d. Keeping current on legal and procedural developments of the client security funds

in other states;
e. Performing other duties as assigned by the Board.

(Amended effective July 1, 1995.)
1.09 Confidentiality

Claims, proceedings and reports involving claims for reimbursement are confidential
until the Board authorizes reimbursement to the claimant, except as provided below.

a. After payment of the reimbursement, the Board shall publicize the nature of the
claim, the amount of reimbursement and the name of the lawyer. The name and the address
of the claimant shall not be publicized by the Board unless specific permission has been
granted by the claimant.

b. This Rule shall not be construed to deny access to relevant information by profes-
sional disciplinary agencies or other law enforcement authorities as the Board shall autho-
rize the release of statistical information which does not disclose the identity of the lawyer
or the parties.
(Amended effective July 1, 1995.)
1.10 Annual Report

At least once a year and at such other times as the Supreme Court may order, the Board
shall file with the Court a written report reviewing in detail the administration of the Fund,
its operation, its assets and liabilities.
Rule 2. Rules Governing the Fund
2.01 Establishment of the Fund

There is created a Minnesota Client Security Fund to aid those persons directly injured
by the dishonest conduct of any lawyer during an attorney-client or fiduciary relationship.
(Amended effective July 1, 1995.)
2.02 Financing

The Fund shall be financed from:
a. Lawyer restitution and subrogation for claims paid;
b. Gifts and contributions;
c. Upon order of the Supreme Court, assessments of licensed lawyers.
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2.03 Ordering, Reinstatement and Cancellation of Assessments
The Supreme Court may order, reinstate or cancel the collection of assessments after

review of the financial condition of the Fund certified by the Client Security Board in its
annual report.
2.04 Failure to Pay Assessment

Upon failure to pay the assessment when due, the lawyer’s right to practice law in the
state shall be automatically suspended.
(Amended effective July 1, 1995.)
2.05 Disbursements from the Fund

a. Upon written authorization of the Board, claims may be paid from the Fund.
b. The Board shall annually prepare an administrative budget to be approved by the

Supreme Court, from which the Board may pay necessary expenses.
c. The fund shall be invested as provided by law.

(Amended effective July 1, 1995.)
Rule 3. Rules Governing the Claim Process
3.01 Claims Payment Discretionary

Reimbursements of losses by the Board are discretionary, and not a matter of right. No
person shall have a right in the Fund as a third party beneficiary or otherwise either before
or after allowance of a claim.
3.02 Filing Claims

The Board shall consider a claim filed on forms provided by the Board if:
a. The claimant experienced a loss of money or property, excluding loss of profit, con-

sequential damages, interest, and costs of recovery; and
b. The loss of the claimant arose out of and during the course of a lawyer-client re-

lationship of a matter in this state, or a fiduciary relationship between the lawyer and the
claimant which arose out of a lawyer-client relationship in this state; and

c. The loss was caused by the dishonest conduct of the lawyer and the claim was not
based on negligence; and

d. There is no reasonably available collateral source for reimbursement to the claimant,
such as insurance, surety, bond, or some other fund; and

e. Reasonable efforts have been made by the claimant to exhaust administrative and
civil remedies; and

f. The lawyer was licensed to practice law in this state at the time of the misconduct
or was licensed within three years prior to the misconduct; and

g. Less than three years have elapsed between the filing of the claim and the date the
claimant knew or should have known of the dishonest conduct; and

h. The dishonest conduct occurred on or after January 1, 1964.
i. As used in these Rules, "dishonest conduct" means wrongful acts committed by a

lawyer in the nature of theft or embezzlement of money or the wrongful taking or conver-
sion of money, property or other things of value, including but not limited to:

(1) Refusal or failure to refund an advance fee when the lawyer performed no
work whatever, or an insignificant portion of the services that he or she agreed to perform.
All other instances of a lawyer failing to return an unearned fee or the disputed portion of
a fee are outside the scope of the Fund.

(2) Obtaining money or property from a client representing that it was to be used
for investment purposes when no such investment was made. The failure of an investment
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to perform as represented to, or anticipated by, the applicant is outside the scope of the
Fund.

(j) For purposes of these Rules, including but not limited to those acts set out in Rule
3.02(i), all payments made by the lawyer to the client following the dishonest conduct,
however denominated by the lawyer, shall be treated as restitution of principal.
(Amended effective July 1, 1995.)
3.03 Privileged Complaints

A claim filed pursuant to these Rules is absolutely privileged and may not serve as a
basis for liability in any civil lawsuit brought against the claimant.
3.04 Screening Claims

The Chair shall designate a Board member or the Director to screen a claim and to
advise the lawyer named in the claim that the lawyer has 20 days to respond to the Board in
writing. The lawyer shall receive a copy of the claim, by first class mail sent to the lawyer’s
last known address.
(Amended effective July 1, 1995.)
3.05 Claim Investigation

If a claim is sufficient, the Director shall promptly request the Office of Lawyers Pro-
fessional Responsibility to furnish a report on any investigation of the matter.
3.06 Rights of Lawyer Subject to Claim

A lawyer subject to a claim shall be entitled to receive a copy of the claim, to respond
to the claim in writing to the Board, and to request an evidentiary hearing as provided by
Rule 3.12.
(Amended effective July 1, 1995.)
3.07 Lawyer Cooperation

It shall be the duty of a lawyer subject to a claim to cooperate and comply with the
reasonable requests of the Board and the Board’s investigator by furnishing papers, doc-
uments or objects, providing a full written explanation, and appearing at conferences and
hearings. The lawyer’s failure to respond or cooperate may be reported to the Office of
Lawyers Professional Responsibility for possible discipline under this rule.
(Amended effective July 1, 1995.)
3.08 Subpoena

With the approval of the Board Chair, the Director may subpoena and take testimony
of any person believed to possess information concerning a claim.
(Amended effective July 1, 1995.)
3.09 Jursidiction

The district court of Ramsey County shall have jurisdiction over issuance of subpoenas
and over motions arising from the investigation of a claim.
(Amended effective July 1, 1995.)
3.10 Action after Investigation

No later than 120 days from the date of the notification to the Office of Lawyers Pro-
fessional Responsibility, whether or not the Director has received a report from the Lawyers
Professional Responsibility Board, the Chair shall determine whether additional investiga-
tion should be conducted, a hearing should be held, or a determination may be immediately
rendered.
(Amended effective July 1, 1995.)
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3.11 Panels
The Chair may divide the Board into panels, each consisting of not less than three

Board members and at least one of whom is a nonlawyer, and shall designate a Chair for
each panel. A panel may be assigned to consider a matter and make a recommendation to
the entire Board, or may conduct a hearing under Rule 3.12 in lieu of a hearing before the
entire Board.
(Amended effective July 1, 1995.)
3.12 Request for Hearing

If the claimant or the lawyer subject to the claim requests an evidentiary hearing, the
Chair may order such a hearing, defer the matter for further investigation or until any pro-
ceedings of the Lawyers Professional Responsibility Board have been completed, or deny
the request.
(Amended effective July 1, 1995.)
3.13 Hearing

If an evidentiary hearing under Rule 3.12 is ordered, both the claimant and the lawyer
and their representatives may appear. The hearing shall be recorded and preserved for five
years.
(Amended effective July 1, 1995.)
3.14 Determination

a. Payment of a claim from the Fund shall be made only on affirmative vote of four
members.

b. In determining the amount of any payment, the Board may consider:
(1) Monies available and likely to become available to the Fund for payment of

claims;
(2) Size and number of claims presented and likely to be presented in the future;
(3) The amount of a claimant’s loss compared with losses sustained by others;
(4) The comparative hardship suffered by a claimant because of a loss;
(5) The total amount of losses caused by the dishonest conduct of any one lawyer;
(6) The culpability or negligence of the claimant contributing to the loss;
(7) The extent to which there is a collateral source for reimbursement to the

claimant;
(8) The effort made by the claimant to exhaust administrative and civil remedies;
(9) Other factors as appear to be just and proper.

c. The maximum amount that may be paid to any claimant for a single claim is
$150,000. In exceptional circumstances, the Board may allow a greater or lesser amount
based on the factors set forth in subdivision (b) of this rule.

d. The Board may, in its discretion, award interest on any award at the rate of interest
payable under Minnesota Statutes, section 549.049, from the date of filing the claim. In
determining the amount of interest, if any, the Board may consider:

(1) The length of time between filing the claim and its disposition;
(2) The existence of third-party litigation; and
(3) Other factors outside the control of the Board.

(Amended effective December 3, 1993, the amendments to Rule 3.14 are retroactively ef-
fective for all claims filed on or after February 1, 1993; amended effective July 1, 1995;
amended effective September 14, 2001.)
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3.15 Denial
If the Board determines that the criteria of Rule 3.02 have not been met, the Board

may deny the claim. The Board may authorize payment of that portion of a claim proved,
although the entire amount of a claim is undetermined. The Board may defer payment of
a claim in order to await completion of investigations of related claims, or for payment
in subsequent fiscal years. The claimant and the lawyer shall be notified in writing of the
Board’s determination.
(Amended effective July 1, 1995.)
3.16 Reconsideration

If a claim has been reduced or denied by the Board, a claimant may request reconsid-
eration of the determination within 30 days by submitting a written request to the Board. A
claimant may not seek reconsideration if the full claim is allowed but a lesser amount has
been authorized for payment under Rule 3.14(b) or (c), or on the basis that the Board did
not award interest under Rule 3.14(d).
(Amended effective July 1, 1995.)
3.17 Subrogation

A claim paid pursuant to these Rules shall be repaid to the Fund by the lawyer. The
Board shall obtain a subrogation agreement from the claimant. The Board may bring an
action against the lawyer, the lawyer’s assets, the lawyer’s estate, the lawyer’s law firm
or partner(s) or any other person(s) or entities against which subrogation rights may be
enforced, or may file liens against the property of the lawyer in the name of the Fund, in
an amount equal to the sum paid the claimant plus the Board’s attorney fees and costs. The
claimant shall be notified of any action and may join in the action to press a claim for the
loss in excess of the amount paid by the Fund, but the Fund shall have first priority to any
recovery in the suit.
(Amended effective July 1, 1995.)
3.18 Notification of Claim Paid

a. The Board shall advise the Office of Lawyers Professional Responsibility of any
claim paid, the amount paid, and the name of the lawyer.

b. Upon request of the lawyer, the Board may advise a lawyer admission or discipline
authority of another jurisdiction the status of any file on the lawyer.
(Amended effective July 1, 1995.)
3.19 (Deleted July 1, 1995.)
Rule 4. Rule Governing Education
4.01 Education

The Board or the Director shall conduct research, analyze statistics, and categorize
claims to determine whether there are methods and programs that would minimize lawyer
misconduct resulting in claims against the Fund. The Board shall make recommendations
to the Court of any such programs.
(Amended effective July 1, 1995.)
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Code of Professional Responsibility for
Interpreters in the Minnesota State Court System

Adopted effective January 1, 1996
Preamble
Applicability

TABLE OF CANONS
Canon

1. Accuracy and Completeness
2. Representation of Qualifications
3. Impartiality and Avoidance of Conflict of Interest
4. Professional Demeanor
5. Confidentiality
6. Restriction of Public Comment
7. Scope of Practice
8. Assessing and Reporting Impediments to Performance
9. Duty to Report Ethical Violations
10. Professional Development

PREAMBLE
Many persons who come before the courts are partially or completely excluded from

full participation in the proceedings due to limited English proficiency, or a speech or hear-
ing impairment. It is essential that the resulting communication barrier be removed, as far as
possible, so that these persons are placed in the same position as similarly situated persons
for whom there is no such barrier. As officers of the court, interpreters help assure that such
persons may enjoy equal access to justice and that court proceedings and court support ser-
vices function efficiently and effectively. Interpreters are highly skilled professionals who
fulfill an essential role in the administration of justice.
(Added effective January 1, 1996.)

APPLICABILITY
This code shall guide and be binding upon all persons, agencies and organizations who

administer, supervise, use, or deliver interpreting services within the Minnesota state court
system.
(Added effective January 1, 1996.)

Commentary
The use of the term "shall", is reserved for the black letter principles. Statements in

the commentary use the term "should" to describe behavior that illustrates or elaborates
upon the principles. The commentaries are intended to convey what the drafters of this
code believe to be probable and expected behaviors. Wherever a court policy or routine
practice appears to conflict with the commentary in this code, it is recommended that the
reasons for the policy or practice as it applies to court interpreters be reviewed for possible
modification.
(Added effective January 1, 1996.)
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TEXT OF CANONS
Canon 1. Accuracy and Completeness

Interpreters shall render a complete and accurate interpretation or sight translation,
without altering, omitting, or adding anything to the meaning of what is stated or written,
and without explanation.
(Added effective January 1, 1996.)

Commentary
The interpreter has a twofold duty:
1) to ensure that the proceedings reflect in English precisely what was said by a non-

English speaking person, and
2) to place the non-English speaking person on an equal footing with those who un-

derstand English.
This creates an obligation to conserve every element of information contained in a

source language communication when it is rendered in the target language.
Therefore interpreters are obligated to apply their best skills and judgment to faithfully

preserve the meaning of what is said in court, including the style or register of speech.
Verbatim, "word for word" or literal oral interpretations are not appropriate when they
distort the meaning of what was said in the source language, but every spoken statement,
even if it appears non-responsive, obscene, rambling, or incoherent should be interpreted.
This includes apparent misstatements.

Interpreters should never interject any statement or elaboration of their own. If the
need arises to explain an interpreting problem (e.g. a term or phrase with no direct equiva-
lent in the target language or a misunderstanding that only the interpreter can clarify), the
interpreter should ask the court’s permission to provide an explanation. Spoken language
interpreters should convey the emotional emphasis of the speaker without reenacting or
mimicking the speaker’s emotions, or dramatic gestures. Sign language interpreters, how-
ever, must employ all of the visual cues that the language they are interpreting for requires
-- including facial expressions and body language, in addition to hand gestures. Judges,
therefore, should ensure that court participants do not confuse these essential elements of
the interpreted language with inappropriate interpreter conduct. Any challenge to the in-
terpreter’s conduct should be directed to the judge.

The obligation to preserve accuracy includes the interpreter’s duty to correct any
errors of interpretation discovered by the interpreter during the proceeding. Interpreters
should demonstrate their professionalism by objectively analyzing any challenge to their
performance.

The ethical responsibility to accurately and completely interpret includes the responsi-
bility of being properly prepared for interpreting assignments. Interpreters are encouraged
to obtain documents and other information necessary to familiarize themselves with the na-
ture and purpose of a proceeding. Prior preparation is especially required when testimony
or documents include highly specialized terminology and subject matter.
(Added effective January 1, 1996.)
Canon 2. Representation of Qualifications

Interpreters shall accurately and completely represent their certifications, training, and
pertinent experience.
(Added effective January 1, 1996.)

Commentary
Acceptance of a case by an interpreter conveys linguistic competency in legal settings.

Withdrawing or being asked to withdraw from a case after it begins causes a disruption of
court proceedings and is wasteful of scarce public resources. It is therefore essential that
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interpreters present a complete and truthful account of their training, certification and ex-
perience prior to appointment so the officers of the court can fairly evaluate their qualifi-
cations for delivering interpreting services.
(Added effective January 1, 1996.)
Canon 3. Impartiality and Avoidance of Conflict of Interest

Interpreters shall be impartial and unbiased and shall refrain from conduct that may
give an appearance of bias. Interpreters shall disclose any real or perceived conflict of in-
terest.
(Added effective January 1, 1996.)

Commentary
The interpreter serves as an officer of the court and the interpreter’s duty in a court

proceeding is to serve the court and the public to which the court is a servant. This is true
regardless of whether the interpreter is publicly retained at government expense or retained
privately at the expense of one of the parties.

The interpreter of record should avoid any conduct or behavior that presents the ap-
pearance of favoritism toward any of the parties. Interpreters should maintain professional
relationships with their clients, and should not take an active part in any of the proceedings.
The interpreter should discourage a non-English speaking party’s personal dependence.

During the course of the proceedings, interpreters of record should not converse with
parties, witnesses, jurors, attorneys, or with friends or relatives of any party, except in the
discharge of their official functions. Official functions may include an informal preappear-
ance assessment to include the following:

1. culturally appropriate introductions;
2. a determination of variety, mode, or level of communication;
3. a determination of potential conflicts of interest; and
4. a description of the interpreter’s role and function.
The interpreter should strive for professional detachment. Verbal and non-verbal dis-

plays of personal attitudes, prejudices, emotions, or opinions should be avoided at all times.
Any condition that interferes with the objectivity of an interpreter constitutes a conflict

of interest and must be disclosed to the judge. The interpreter should only divulge necessary
information when disclosing the conflict of interest. The following are circumstances that
create potential conflicts of interest that must be disclosed:

1. the interpreter is a friend, associate, or relative of a party or counsel for a party
involved in the proceedings;

2. the interpreter or the interpreter’s friend, associate, or relative has a financial in-
terest in the subject matter in controversy, a financial interest in a party to the proceeding,
or any other interest that would be affected by the outcome of the case;

3. the interpreter has served in an investigative capacity for any party involved in the
case at issue;

4. the interpreter has previously been retained by a law enforcement agency to assist
in the preparation of the criminal case at issue;

5. the interpreter has been involved in the choice of counsel or law firm for that case
at issue;

6. the interpreter is an attorney in the case at issue;
7. the interpreter has previously been retained for private employment by one of the

parties to interpret in the case at issue; or
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8. for any other reason, the interpreter’s independence of judgment would be compro-
mised in the course of providing services.

The existence of any one of the above-mentioned circumstances does not alone dis-
qualify an interpreter from providing services as long as the interpreter is able to render
services objectively. An interpreter may serve if the judge and all parties consent. If an ac-
tual or apparent conflict of interest exists the interpreter may, without explanation to any
of the parties or the judge, decline to provide services.

Should an interpreter become aware that a non-English speaking participant views the
interpreter as having a bias or being biased, the interpreter should disclose that knowledge
to the judge.

(Added effective January 1, 1996.)

Canon 4. Professional Demeanor

Interpreters shall conduct themselves in a manner consistent with the dignity of the
court.

(Added effective January 1, 1996.)

Commentary

Interpreters should know and observe the established protocol, rules, and procedures
for delivering interpreting services. When speaking in English, interpreters should speak at
a rate and volume that enables them to be heard and understood throughout the courtroom.
If an interpreter is not actively interpreting, the interpreter should not engage in any dis-
tracting activity in the courtroom such as reading newspapers or magazines or engaging in
conduct that may call inappropriate attention to the interpreter. Interpreters should dress
in a manner that is consistent with the dignity of the proceedings of the court.

Interpreters should avoid obstructing the view of any of the individuals involved in
the proceedings, but should be appropriately positioned to facilitate communication. Inter-
preters who use sign language or other visual modes of communication must, however, be
positioned so that signs, facial expressions, and whole body movements, are visible to the
person for whom they are interpreting.

Interpreters are encouraged to avoid personal or professional conduct which could
discredit the court.

(Added effective January 1, 1996.)

Canon 5. Confidentiality

Interpreters shall protect the confidentiality of all privileged and other confidential
information.

(Added effective January 1, 1996.)

Commentary

Interpreters must protect and uphold the confidentiality of all privileged information
obtained during the course of their duties. It is especially important that the interpreter un-
derstand and uphold the attorney-client privilege that requires confidentiality with respect
to any communication between attorney and client. This rule also applies to other types of
privileged communications.

Interpreters must also refrain from repeating or disclosing information obtained by
them in the course of their employment that may be relevant to the legal proceeding.

In the event that an interpreter becomes aware of information that indicates probable
imminent harm to someone or relates to a crime being committed during the course of the
proceedings, the interpreter should immediately disclose the information to the presiding
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judge. If the judge is not available, the interpreter should disclose the information to an
appropriate authority in the judiciary.
(Added effective January 1, 1996.)
Canon 6. Restriction of Public Comment

Interpreters shall not publicly discuss, report, or offer an opinion concerning a matter
in which they are or have been engaged, even when that information is not privileged or
required by law to be confidential, except to facilitate training and education.
(Added effective January 1, 1996.)

Commentary
Generally, interpreters should not discuss outside of the interpreter’s official duties, in-

terpreter assignments, persons involved or the facts of the case. However, interpreters may
share information for training and educational purposes. Interpreters should only share
as much information as is required to accomplish their purpose. An interpreter must not
reveal privileged or confidential information.
(Added effective January 1, 1996.)
Canon 7. Scope of Practice

Interpreters shall limit themselves to interpreting or translating and shall not give legal
advice, express personal opinions to individuals for whom they are interpreting, or engage
in any other activities which may be construed to constitute a service other than interpreting
or translating while serving as an interpreter.
(Added effective January 1, 1996.)

Commentary
Since interpreters are responsible only for enabling others to communicate, they

should limit themselves to the activity of interpreting or translating only, including official
functions as described in the commentary to Canon 3. Interpreters, however, may be
required to initiate communications during a proceeding when they find it necessary to
seek direction from the court in performing their duties. Examples of such circumstances
include seeking direction from the court when unable to understand or express a word
or thought, requesting speakers to moderate their rate of communication or repeat or
rephrase something, correcting their own interpreting errors, or notifying the court of
reservations about their ability to satisfy an assignment competently. In such instances
they should make it clear that they are speaking for themselves.

An interpreter may convey legal advice from an attorney to a person only while that
attorney is giving it. An interpreter should not explain the purpose or contents of forms, ser-
vices, or otherwise act as counselors or advisors unless they are interpreting for someone
who is acting in that official capacity. The interpreter may translate language on a form for
a person who is filling out the form, but should not explain the form or its purpose for such
a person.

While engaged in the function of interpreting, interpreters should not personally per-
form official acts that are the official responsibility of other court officials including, but not
limited to, court clerks, pretrial release investigators or interviewers, or probation coun-
selors.
(Added effective January 1, 1996.)
Canon 8. Assessing and Reporting Impediments to Performance

Interpreters shall assess at all times their ability to deliver their services. When inter-
preters have any reservation about their ability to satisfy an assignment competently, they
shall immediately convey that reservation to the appropriate judicial authority.
(Added effective January 1, 1996.)
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Commentary

If the communication mode or language variety of the non-English-speaking person
cannot be readily interpreted, the interpreter should notify the appropriate judicial author-
ity, which includes a supervisory interpreter, a judge, or another official with jurisdiction
over interpreter matters.

Interpreters should notify the appropriate judicial authority of any environmental or
physical limitation that impedes or hinders their ability to deliver interpreting services ad-
equately e.g., the court room is not quiet enough for the interpreter to hear or be heard
by the non-English speaker, more than one person at a time is speaking, or principals or
witnesses of the court are speaking at a rate of speed that is too rapid for the interpreter
to adequately interpret. Sign language interpreters must ensure that they can both see and
convey the full range of visual language elements that are necessary for communication,
including facial expressions and body movement, as well as hand gestures.

Interpreters should notify the judge of the need to take periodic breaks in order to
maintain mental and physical alertness and prevent interpreter fatigue. Interpreters should
recommend and encourage the use of team interpreting whenever necessary.

Interpreters are encouraged to make inquiries as to the nature of a case whenever
possible before accepting an assignment. This enables interpreters to match more closely
their professional qualifications, skills, and experience to potential assignments and more
accurately assess their ability to satisfy competently those assignments.

Even competent and experienced interpreters may encounter situations where routine
proceedings suddenly involve technical or specialized terminology unfamiliar to the inter-
preter, e.g., the unscheduled testimony of an expert witness. When such situations occur,
interpreters should request a brief recess in order to familiarize themselves with the sub-
ject matter. If familiarity with the terminology requires extensive time or more intensive
research, interpreters should inform the judge.

Interpreters should refrain from accepting a case if they feel the language and subject
matter of that case is likely to exceed their skills or capacities. Interpreters should notify the
judge if they feel unable to perform competently, due to lack of familiarity with terminology,
preparation, or difficulty in understanding a witness or defendant.

(Added effective January 1, 1996.)

Canon 9. Duty to Report Ethical Violations

Interpreters shall report to the proper judicial authority any effort to impede their com-
pliance with any law, any provision of this code, or any other official policy governing court
interpreting and translating.

(Added effective January 1, 1996.)

Commentary

Because the users of interpreting services frequently misunderstand the proper role
of the interpreter, they may ask or expect the interpreter to perform duties or engage in
activities that run counter to the provisions of this code or other laws, rules, regulations,
or policies governing court interpreters. It is incumbent upon the interpreter to explain
their professional obligations to the user. If, having been apprised of these obligations, the
person persists in demanding that the interpreter violate them, the interpreter should turn
to a supervisory interpreter, a judge, or another official with jurisdiction over interpreter
matters to resolve the situation.

(Added effective January 1, 1996.)
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Canon 10. Professional Development
Interpreters shall continually strive to improve their skills and knowledge and advance

the profession through activities such as professional training and education, and interaction
with colleagues, and specialists in related fields.
(Added effective January 1, 1996.)

Commentary
Interpreters must continually strive to improve their interpreting skills and increase

their knowledge of the languages they work in professionally, including past and current
trends in technical terminology and social and regional dialects as well as their application
within court proceedings.

Interpreters should keep informed of all statutes, rules of court and policies of the
judiciary that govern the performance of their professional duties.

An interpreter should seek to elevate the standards of the profession through participa-
tion in workshops, professional meetings, interaction with colleagues, and reading current
literature in the field.
(Added effective January 1, 1996.)
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Code of Judicial Conduct
Adopted by the Supreme Court February 20, 1974

Text revised by order of September 16, 1988 to accomplish gender neutrality With
amendments received through August 1, 2006

TABLE OF CANONS
Preamble
Canon

1. A Judge Shall Uphold the Integrity and Independence of the Judiciary
2. A Judge Shall Avoid Impropriety and the Appearance of Impropriety in All of

the Judge’s Activities
3. A Judge Shall Perform the Duties of the Office Impartially and Diligently
4. A Judge Shall Conduct All Extra-Judicial Activities so as to Minimize the Risk

of Conflict With Judicial Obligations
5. A Judge or Judicial Candidate Shall Refrain From Political Activity

Inappropriate to Judicial Office

Application of the Code of Judicial Conduct
Commentary to the Minnesota Code of Judicial Conduct

PREAMBLE
The role of the judiciary is central to American concepts of justice and the rule of law.

This Code of Judicial Conduct establishes standards for the ethical conduct of judges to
reflect the responsibilities of the judicial office as a public trust and to promote confidence
in our legal system. The Code and its individual Canons are designed to provide guidance
to judges and candidates for judicial office and to provide a framework for the regulation
of conduct through the Board on Judicial Standards. At the same time, the text embodies
standards of judicial and personal conduct intended to be binding on judges and candidates
for judicial office.
(Added effective January 1, 1996.)

TEXT OF CANONS
Canon 1. A Judge Shall Uphold the Integrity and Independence of the Judiciary

An independent and honorable judiciary is indispensable to justice in our society. A
judge should participate in establishing, maintaining and enforcing high standards of con-
duct, and personally observe those standards in order to preserve the integrity and inde-
pendence of the judiciary. The provisions of this Code should be construed and applied to
further that objective.
(Amended effective January 1, 1989; amended effective January 1, 1996.)
Canon 2. A Judge Shall Avoid Impropriety and the Appearance of Impropriety In All
of the Judge’s Activities

A. A judge shall respect and comply with the law and act at all times in a manner that
promotes public confidence in the integrity and impartiality of the judiciary.

B. A judge shall not allow family, social, political or other relationships to influence
judicial conduct or judgment. A judge shall not lend the prestige of the office to advance the
private interests of the judge or others; nor shall a judge convey or permit others to convey
the impression that they are in a special position to influence the judge. A judge shall not
testify voluntarily as a character witness.

C. A judge shall not knowingly hold membership in any organization that practices
unlawful discrimination.
(Amended effective January 1, 1996; amended effective July 1, 2005.)
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Canon 3. A Judge Shall Perform the Duties of the Office Impartially and Diligently
The judicial duties of a judge take precedence over all other activities. Judicial duties

include all the duties of the judge’s office prescribed by law. In the performance of these
duties, the following standards apply:

A. Adjudicative Responsibilities.
(1) A judge shall hear and decide promptly, efficiently and fairly matters assigned

to the judge except those in which disqualification is required.
(2) A judge shall be faithful to the law and maintain professional competence in

it. He or she shall be unswayed by partisan interests, public clamor or fear of criticism.
(3) A judge shall require order and decorum in all proceedings before the judge.
(4) A judge shall be patient, dignified and courteous to litigants, jurors, witnesses,

lawyers and others dealt with in an official capacity, and shall require similar conduct of
lawyers and of court personnel and others subject to the judge’s direction and control.

(5) A judge shall perform judicial duties without bias or prejudice. A judge shall
not, in the performance of judicial duties, by words or conduct manifest bias or prejudice,
including but not limited to bias or prejudice based upon race, sex, religion, national ori-
gin, disability, age, sexual orientation or socioeconomic status, and shall not permit court
personnel and others subject to the judge’s direction and control to do so.

(6) A judge shall require lawyers in proceedings before the judge to refrain from
manifesting, by words or conduct, bias or prejudice based upon race, sex, religion, national
origin, disability, age, sexual orientation or socioeconomic status, in relation to parties, wit-
nesses, counsel or others. This Section 3A(6) does not preclude legitimate advocacy when
race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic sta-
tus, or other similar factors, are issues in the proceeding.

(7) A judge shall accord to every person who has a legal interest in a proceeding,
or person’s lawyer, the right to be heard according to law. A judge shall not initiate, permit
or consider ex parte communications, or consider other communications made to the judge
outside the presence of the parties concerning a pending or impending proceeding, except
that:

(a) Where circumstances require, ex parte communications for scheduling,
administrative purposes or emergencies that do not deal with substantive matters or issues
on the merits are authorized; provided:

(i) the judge reasonably believes that no party will gain a procedural or
tactical advantage as a result of the ex parte communication, and

(ii) the judge makes provision promptly to notify all other parties of the
substance of the ex parte communication and allows an opportunity to respond.

(b) A judge may obtain the advice of a disinterested expert on the law appli-
cable to a proceeding before the judge if the judge gives notice to the parties of the person
consulted and the substance of the advice, and affords the parties reasonable opportunity to
respond.

(c) A judge may consult with other judges and with court personnel whose
function is to aid the judge in carrying out the judge’s adjudicative responsibilities.

(d) A judge may, with the consent of the parties, confer separately with the
parties and their lawyers in an effort to mediate or settle matters pending before the judge.

(e) A judge may initiate or consider any ex parte communications when ex-
pressly authorized by law to do so.

(8) A judge shall not, while a proceeding is pending or impending in any court,
make any public comment that might reasonably be expected to affect its outcome or impair
its fairness or make any nonpublic comment that might substantially interfere with a fair
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trial or hearing. The judge shall require similar abstention on the part of court personnel
subject to the judge’s discretion and control. This subsection does not prohibit judges from
making public statements in the course of their official duties or from explaining for public
information the procedures of the court. This subsection does not apply to proceedings in
which the judge is a litigant in a personal capacity.

(9) A judge shall not, with respect to cases, controversies or issues that are likely
to come before the court, make pledges or promises that are inconsistent with the impartial
performance of the adjudicative duties of the office.

(10) A judge shall not commend or criticize jurors for their verdict other than in
a court order or opinion in a proceeding, but may express appreciation to jurors for their
service to the judicial system and the community.

(11) Except in the Supreme Court and the Court of Appeals, a judge shall pro-
hibit broadcasting, televising, recording or taking photographs in the courtroom and areas
immediately adjacent thereto during sessions of court or recess between sessions. A judge
may, however, authorize:

(a) the use of electronic or photographic means for the presentation of evi-
dence, for the perpetuation of a record or for other purposes of judicial administration;

(b) the broadcasting, televising, recording or photographing of investitive,
ceremonial or naturalization proceedings;

(c) the photographic or electronic recording and reproduction of appropriate
court proceedings under the following conditions:

(i) the means of recording will not distract participants or impair the
dignity of the proceedings;

(ii) the parties have consented, and the consent to be depicted or
recorded has been obtained from each witness appearing in the recording and reproduction;

(iii) the reproduction will not be exhibited until after the proceeding
has been concluded and all direct appeals have been exhausted; and

(iv) the reproduction will be exhibited only for instructional purposes
in educational institutions.

(12) A judge shall not disclose or use, for any purpose unrelated to judicial duties,
nonpublic information acquired in a judicial capacity.

NOTE: See court orders following Canon 3.

B. Administrative Responsibilities.

(1) A judge shall diligently discharge the judge’s administrative responsibilities
without bias or prejudice and maintain professional competence in judicial administration
and shall cooperate with other judges and court officials in the administration of court busi-
ness.

(2) A judge shall require court personnel and others subject to the judge’s direc-
tion and control to observe the standards of fidelity and diligence that apply to the judge,
and to refrain from manifesting bias or prejudice in the performance of their official duties.

(3) A judge with supervisory authority for the judicial performance of other
judges shall take reasonable measures to assure the prompt disposition of matters before
them and the proper performance of their other judicial responsibilities.

(4) A judge shall not make unnecessary appointments of personnel. A judge shall
exercise the power of appointment impartially and on the basis of merit, avoiding nepotism
and favoritism. A judge shall not approve compensation of appointees beyond the fair value
of services rendered.
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C. Disciplinary Responsibilities.
(1) A judge shall take or initiate appropriate disciplinary measures against a judge

or lawyer for unprofessional conduct of which the judge may become aware.
(2) Acts of a judge, in the discharge of disciplinary responsibilities, required or

permitted by Section 3C(1) are part of the judge’s judicial duties.
D. Disqualification.

(1) A judge shall disqualify himself or herself in a proceeding in which the judge’s
impartiality might reasonably be questioned, including but not limited to instances where:

(a) the judge has a personal bias or prejudice concerning a party or a party’s
lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding;

(b) the judge served as lawyer in the matter in controversy, or a lawyer with
whom the judge previously practiced law served during such association as a lawyer con-
cerning the matter, or the judge or such lawyer has been a material witness concerning it;

(c) the judge knows that he or she, individually or as a fiduciary, or the
judge’s spouse, significant other, parent or child wherever residing, or any other member of
the judge’s family residing in the judge’s household, has an economic interest in the subject
matter in controversy or in a party to the proceeding, or has any other interest that could be
substantially affected by the proceeding.

(d) the judge or the judge’s spouse or significant other or a person within the
third degree of relationship to any of them, or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director or trustee of a
party;

(ii) is acting as a lawyer in the proceeding;
(iii) is known by the judge to have an interest that could be substantially

affected by the proceeding;
(iv) is to the judge’s knowledge likely to be a material witness in the

proceeding.
(e) the judge, while a judge or a candidate for judicial office, has made a

public statement that commits the judge with respect to:
(i) an issue in the proceeding; or
(ii) the controversy in the proceeding.

(2) A judge shall keep informed about the judge’s personal and fiduciary eco-
nomic interests, and make a reasonable effort to keep informed about the personal economic
interests of the judge’s spouse, significant other and minor children wherever residing.

E. Remittal of Disqualification.A judge disqualified by the terms of Section 3D may
disclose on the record the basis of the judge’s disqualification, and may ask the parties and
their lawyers to consider, out of the presence of the judge, whether to waive disqualification.
If following disclosure of any basis for disqualification other than personal bias or prejudice
concerning a party, the parties and lawyers, without participation by the judge, all agree that
the judge should not be disqualified, and the judge is then willing to participate, the judge
may participate in the proceedings. The agreement shall be incorporated in the record of
the proceeding.

F. Impartiality. "Impartiality" or "impartial" denotes absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as maintaining an open
mind in considering issues that may come before the judge.
(Amended effective April 20, 1983; September 28, 1983; January 1, 1989; amended effec-
tive January 1, 1996; amended effective September 16, 2004.)
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STATE OF MINNESOTA
IN SUPREME COURT

IN RE MODIFICATION OF CANON 3A(7) OF THE MINNESOTA CODE OF
JUDICIAL CONDUCT

WCCO RADIO, INC.; WCCO TELEVISION, INC.; WCCO FM, INC.; WTCN TELE-
VISION, INC.; UNITED TELEVISION, INC.-KMSP-TV; KTTC TELEVISION, INC.;
HUBBARD BROADCASTING, INC.; NORTHWEST PUBLICATIONS, INC.; MIN-
NEAPOLIS STAR AND TRIBUNE COMPANY, MINNESOTA PUBLIC RADIO, INC.;
TWIN CITIES PUBLIC TELEVISION, INC.; MINNESOTA BROADCASTERS ASSO-
CIATION; MINNESOTA NEWSPAPER ASSOCIATION; RADIO AND TELEVISION
NEWS DIRECTORS ASSOCIATION, MINNESOTA CHAPTER; AND SIGMA DELTA
CHI/SOCIETY OF PROFESSIONAL JOURNALISTS, MINNESOTA CHAPTER,
PETITIONERS

On March 18, 1981, the petitioners named above filed a petition to modify Canon
3A(7) of the Minnesota Code of Judicial Conduct to permit audio and video coverage of
trial court proceedings. On August 10, 1981, after public hearing, this Court established,
by order, a commission to prepare findings of fact and recommendations concerning the
use of broadcast and photographic equipment in the courts of the State of Minnesota. The
order designated the commission as "The Minnesota Advisory Commission on Cameras in
the Courtroom", adopted rules governing the proceedings of the commission and appointed
members to the commission.

On January 12, 1982, the commission filed its report containing specific findings and
recommendations concerning the use of broadcast and photographic equipment in Min-
nesota courts and on June 4, 1982, a public hearing was held before this Court to determine
whether the recommendations of the commission should or should not be adopted.

On the record, files and proceedings herein and the Court being fully advised of the
premises,

IT IS ORDERED:

I. The court accepts the report of the commission and adopts its conclusion that pe-
titioners have failed to sustain the burden of showing that they are entitled to the relief
requested in their petition. The petition, therefore, except as hereinafter provided, is de-
nied.

II. The court believes, however, that further study, includingmonitoring of programs in
other jurisdictions, is advisable, and, to that end, adopts the recommendation of the majority
of the commission that audio and video coverage of trial court proceedings in this state be
permitted on a restricted experimental basis for a reasonable period of time.

III. Compliance with Canon 3A(7) is, therefore, waived for a period of 2 years from
the date of this order in those trials where audio and video coverage is implemented on an
experimental basis as follows:

1. Subject to further order of this Court, an experimental program for audio and
video coverage of trial court proceedings in this state is established in accordance with the
rules provided in this order and in the Standards of Conduct and Technology attached hereto
as Exhibit A and made a part of this order.

2. Participation by the court and the parties in this experimental program shall
be voluntary. Consequently, there shall be no audio or video coverage of any trial court
proceeding without the consent of the trial judge and all parties in writing or made on the
record prior to the commencement of the trial.

3. There shall be no audio or video coverage of jurors at any time during the trial,
including voir dire.
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4. There shall be no audio or video coverage of any witness who objects thereto
in writing or on the record before testifying.

5. Audio or video coverage of judicial proceedings shall be limited to proceedings
conducted within the courtroom, and shall not extend to activities or events substantially
related to judicial proceedings which occur in other areas of the court building.

6. There shall be no audio or video coverage within the courtroom during recesses
or at any other time the trial judge is not present and presiding.

7. During or preceding a jury trial, there shall be no audio or video coverage of
hearings which take place outside the presence of the jury. Without limiting the generality
of the foregoing sentence, such hearings would include those to determine the admissibility
of evidence, and those to determine various motions, such as motions to suppress evidence,
for judgment of acquittal, in limine and to dismiss.

8. There shall be no audio or video coverage in cases involving child custody, mar-
riage dissolution, juvenile proceedings, motions to suppress evidence, police informants,
relocated witnesses, sex crimes, trade secrets, and undercover agents.

9. No ruling of the trial court relating to the implementation or management of
this experimental program shall be appealable until the trial has been completed, and then
only by a party.

10. In trials where this experimental program is used, the judges and lawyers in-
volved are directed, and media personnel are requested, to report to this Court their impres-
sions, particularly whether or not there were any difficulties which created special burdens
for the presiding judge and any special problems with respect to counsel, witnesses, liti-
gants, jurors or media representatives.
Dated: April 18, 1983

BY THE COURT

-s-Douglas K. Amdahl
Chief Justice

Revisor’s Note: See Canon 3A(10).
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EXHIBIT A
STANDARDS OF CONDUCT AND TECHNOLOGY GOVERNING STILL
PHOTOGRAPHY, ELECTRONIC AND BROADCAST COVERAGE OF

JUDICIAL PROCEEDINGS
1. Equipment and personnel.

(a) Not more than one portable television camera [film camera--16 mm sound on film
(self blimped) or videotape electronic camera], operated by not more than one person, shall
be permitted in any trial court proceeding.

(b) Not more than one still photographer, utilizing not more than two still cameras with
not more than two lenses for each camera and related equipment for print purposes, shall
be permitted in any proceeding in any trial court.

(c) Not more than one audio system for radio broadcast purposes shall be permitted
in any proceeding in any trial court. Audio pickup for all media purposes shall be accom-
plished from existing audio systems present in the court. If no technically suitable audio
system exists in the court, microphones and related wiring essential for media purposes
shall be unobtrusive and shall be located in places designated in advance of any proceeding
by the trial judge.

(d) Any "pooling" arrangements among the media required by these limitations on
equipment and personnel shall be the sole responsibility of the media without calling upon
the trial judge to mediate any dispute as to the appropriate media representative or equip-
ment authorized to cover a particular proceeding. In the absence of advance media agree-
ment on disputed equipment or personnel issues, the trial judge shall exclude from a pro-
ceeding all media personnel who have contested the pooling arrangement.

2. Sound and light.
(a) Only television photographic and audio equipment which does not produce dis-

tracting sound or light shall be employed to cover judicial proceedings. Excepting modi-
fications and additions made pursuant to Paragraph 5 below, no artificial, mobile lighting
device of any kind shall be employed with the television camera.

(b) Only still camera equipment which does not produce distracting sound or light shall
be employed to cover judicial proceedings. Specifically, such still camera equipment shall
produce no greater sound or light than a 35 mm Leica "M" Series Rangefinder camera, and
no artificial lighting device of any kind shall be employed in connection with a still camera.

(c) It shall be the affirmative duty of media personnel to demonstrate to the trial judge
adequately in advance of any proceeding that the equipment sought to be utilized meets the
sound and light criteria enunciated herein. A failure to demonstrate that these criteria have
been met for specific equipment shall preclude its use in any proceeding. If these Guidelines
should include a list of equipment approved for use, such equipment need not be the object
of such a demonstration.

3. Location of equipment and personnel.
(a) Television camera equipment shall be positioned in such location in the court as

shall be designated by the trial judge. The area designated shall provide reasonable access
to coverage. When areas which permit reasonable access to coverage are provided, all tele-
vision camera and audio equipment shall be located in an area remote from the court.

(b) A still camera photographer shall position himself or herself in such location in the
court as shall be designated by the trial judge. The area designated shall provide reasonable
access to coverage. Still camera photographers shall assume a fixed position within the
designated area and, once a photographer has established himself or herself in a shooting
position, he or she shall act so as not to call attention to himself or herself through distracting
movement. Still camera photographers shall not be permitted to move about in order to
obtain photographs of court proceedings.
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(c) Broadcast media representatives shall not move about the court facility while pro-
ceedings are in session.

4. Movement of equipment during proceedings.
News media photographic or audio equipment shall not be placed in, or removed from,

the court except prior to commencement or after adjournment of proceedings each day, or
during a recess. Microphones or taping equipment, once positioned as required by 1(c)
above, shall not be moved from their position during the pendency of the proceeding. Nei-
ther television film magazines nor still camera film or lenses shall be changed within a court
except during a recess in the proceedings.

5. Courtroom light sources.
When necessary to allow news coverage to proceed, modifications and additions may

be made in light sources existing in the facility, provided such modifications or additions
do not produce distracting light and are installed and maintained without public expense.
Such modifications or additions are to be presented to the trial judge for review prior to
their implementation.

6. Conferences of counsel.
To protect the attorney-client privilege and the effective right to counsel, there shall

be no video or audio pickup or broadcast of the conferences which occur in a court between
attorneys and their client, co-counsel of a client, opposing counsel, or between counsel and
the trial judge held at the bench. In addition, there shall be no video pickup or broadcast of
work papers of such persons.

7. Impermissible use of media material.
None of the film, videotape, still photographs or audio reproductions developed dur-

ing, or by virtue of, coverage of a judicial proceeding shall be admissible as evidence in the
proceeding out of which it arose, any proceeding subsequent or collateral thereto, or upon
any retrial or appeal of such proceedings.

NOTE: Order dated April 18, 1983, established experimental program for a period of two years; Order dated August 21,
1985, established experimental program on terms and conditions provided in that Order until April 18, 1987; experimental program
originally authorized by April 18, 1983 Order reinstated by Order dated May 22, 1989, to continue in effect until January 1, 1994;
reinstated by Order dated January 11, 1996.
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STATE OF MINNESOTA
IN SUPREME COURT

AMENDED ORDER PERMITTING AUDIO AND VIDEO COVERAGE OF
APPELLATE COURT PROCEEDINGS

On January 27, 1978, upon petition of the Minnesota State Bar Association Joint Bar,
Press, Radio and Television Committee, this court made its order waiving and suspending,
at the discretion of the Court, for experimental purposes, Canon 3, Paragraph A.(7), Code
of Judicial Conduct. After more than five years of experimentation during which time no
problems other than minor mechanical problems have developed, the Court has determined
that the experimental modification of Canon 3, Paragraph A.(7) should be made permanent
and should be expanded to include the Court of Appeals. Therefore,

IT IS THEREFORE ORDERED:
1. That judicial proceedings in the Supreme Court and in the Court of Appeals are

excepted from the provisions of Canon 3, Paragraph A.(7), Code of Judicial Conduct.
2. That Canon 3, Paragraph A.(7), Code of Judicial Conduct be, and hereby is,

amended to read:
Except in the Supreme Court and the Court of Appeals, a judge should prohibit

broadcasting, televising, recording, or taking photographs in the courtroom and areas im-
mediately adjacent thereto during sessions of court or recess between sessions. A judge
may, however, authorize:

(a) the use of electronic or photographic means for the presentation of evidence,
for the perpetuation of a record, or for other purposes of judicial administration;

(b) the broadcasting, televising, recording, or photographing of investitive, cere-
monial, or naturalization proceedings;

(c) the photographic or electronic recording and reproduction of appropriate court
proceedings under the following conditions:

(i) the means of recording will not distract participants or impair the dignity
of the proceedings;

(ii) the parties have consented, and the consent to be depicted or recorded
has been obtained from each witness appearing in the recording and reproduction;

(iii) the reproduction will not be exhibited until after the proceeding has been
concluded and all direct appeals have been exhausted; and

(iv) the reproduction will be exhibited only for instructional purposes in ed-
ucational institutions.

3. That audio or video coverage in the Supreme Court and the Court of Appeals be
subject to the following rules:

(a) Unless notice is waived by the Chief Justice of the Supreme Court or the Chief
Judge of the Court of Appeals, notice of intent to cover court proceedings by either audio
or video means shall be given by the media to the Clerk of the Appellate Courts at least 24
hours prior to the time of the intended coverage.*

(b) Cameramen, technicians and photographers covering a proceeding shall avoid
activity which might distract participants or impair the dignity of the proceedings; shall
remain seated within the restricted areas designated by the Court, shall observe the customs
of the Court; shall conduct themselves in keeping with courtroom decorum; and shall not
dress in a manner which sets them apart unduly from the participants in the proceeding.

(c) All broadcast and photographic coverage shall be on a pool basis, the ar-
rangements for which must be made by the pooling parties in advance of the hearing. Not
more than one (1) ENG camera producing the single video pool-feed shall be permitted in
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the courtroom. Not more than two (2) still-photographic cameras shall be permitted in the
courtroom at any one time. Motor-driven still cameras shall not be used.

(d) Exact locations for all camera and audio equipment within the courtroom shall
be determined by the Court. All equipment shall be in place and tested 15 minutes in ad-
vance of the time the Court is called to order and shall be unobtrusive. All wiring, until
made permanent, shall be safely and securely taped to the floor along the walls.

(e) Only existing courtroom lighting shall be used.
Dated: April 20, 1983; amended September 28, 1983

BY THE COURT

-s-Douglas K. Amdahl
Chief Justice

NOTE: Electronic and print media are monthly notified by the Supreme Court Commissioner that anyone interested in video
or audio tape recording a specific case in the Supreme Court must send a written request to the Clerk of the Appellate Courts,
Room 245, Minnesota Judicial Center, 25 Constitution Avenue, St. Paul, MN 55155, a request which must be received at least
two working days prior to the date scheduled for the argument.
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STATE OF MINNESOTA
IN SUPREME COURT

VIDEOTAPED RECORDS OF COURT PROCEEDINGS IN THE THIRD, FIFTH,
AND SEVENTH JUDICIAL DISTRICTS

ORDER
WHEREAS, the Minnesota Court Record Study Committee recommended a pilot

project using video recording to create the court record, and
WHEREAS, the State Court Administrator was directed by 1989 Laws of Minnesota,

Chapter 335, Article I, Section 3, Subdivision 5, to install and operate video taping equip-
ment in at least three district courts and the court of appeals, and a one-time appropriation
of $204,000 was provided for installation and operation, and

WHEREAS, it is in the best interests of the administration of justice to investigate
alternative court reporting technologies,

NOW, THEREFORE, IT IS ORDERED:
1. The Third, Fifth, and Seventh Judicial Districts are authorized, until further

order of this Court, to conduct an experimental program in one courtroom in each district
which will use videotaped recordings to create the official record of the case.

2. Videotaped recording of the official court record as provided in this experi-
mental program is excepted from the provisions of Canon 3A(7) of the Minnesota Code of
Judicial Conduct, as modified by the order (C7-81-300) of this Court dated May 22, 1989,
except as provided in paragraph 3, entitled Media made a part of this order.

IT IS FURTHER ORDERED the following guidelines shall apply to this experimental
program:

1. Record: The official record of trial court proceedings shall be two videotape
recordings, recorded simultaneously, of the court proceedings. Upon filing of a notice of
appeal, one of the two videotape recordings shall be filed with the Clerk of Appellate Courts
and certified by the court administrator as part of the record on appeal. The second videotape
recording shall be retained by the court administrator. If only a portion of the videotape is
used as the record it shall be filed with the Clerk of Appellate Courts and certified by the
court administrator as part of the record on appeal.

2. Trial Courts:
(a) The trial judge shall be responsible for ensuring, through routine checks

of the videotape system by a suitably trained person, that the videotape system is operating
according to specifications.

(b) The trial judge shall, at the commencement of proceedings, state for the
record (1) the proceedings are being recorded on videotape, (2) jurors will not be pho-
tographed, and (3) no party or witness may object to such recording under the provisions
of the order (C7-81-300) dated May 22, 1989, but that the videotaped recordings shall not
be available to the news media or the public.

(c) The trial judge or the court administrator shall make available to each
attorney who practices in the judge’s court a copy of this order.

(d) The trial judge shall be responsible for keeping a proper index of pro-
ceedings that have been videotaped, including a list of witnesses and exhibits.

3. Media: Film or electronic media coverage in the pilot project courts, if granted,
shall be governed by the guidelines authorized by this Court by order of April 18, 1983,
and reinstated by this Court by order of May 22, 1989. For the purposes of this pilot study,
videotaped recordings of trial court proceedings shall not be available to the news media
or the public. Members of the news media or the public wishing to review the record of
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a court proceeding shall contact the court administrator to arrange for the preparation of a
printed transcript.

4. Appeals:
(a) The court administrator shall arrange for the preparation of duplicate

copies of videotapes for use by counsel in preparing an appeal.
(b) Court of Appeals. For the purposes of this experiment videotaped record-

ings shall be used instead of printed transcripts when a case is on appeal before the Court
of Appeals, subject to the other provisions of this order.

(1) A party may, at its option, prepare and file as part of the supplemen-
tal record (Minnesota Rules of Civil Appellate Procedure, Rule 130.03) a printed transcrip-
tion of portions of the videotape recording. The printed transcriptions shall contain only
those parts of the videotape recording that support the specific issues or contentions raised
in a brief on appeal, or that relate to the question of whether an alleged error was properly
preserved for appellate review. This transcription and index contained in the supplemental
record shall not exceed 50 pages.

(2) Printed transcripts of videotape recordings must contain, on each
page, a reference to the number of the videotape and the month, day, year, hour, minute,
and second at which the reference begins as recorded on the videotape, e.g., (Tape No. 1,
2-19-88, 14:22:11). References in a brief to a segment of the videotape recordings must
conform to the same documentation format, so as to meet the requirements of Minnesota
Rules of Civil Appellate Procedure, Rule 128.03.

(3) The Court of Appeals Chief Judge may order the appellant to ar-
range for the printed transcription of any part of the videotape that is deemed necessary.
The cost of transcription shall be initially paid by the appellant.

(4) When printed transcripts are prepared, a court reporter or recorder
need not certify attendance at the proceedings being transcribed from the videotaped record,
but need only certify that the transcript represents the complete, true, and correct rendition
of the videotape of the proceedings as recorded.

(c) Supreme Court. When a case is on appeal before the Supreme Court, the
printed transcript of the proceedings must be prepared from the videotaped recording by
the appellant.

5. State Court Administrator: The State Court Administrator shall provide assis-
tance in implementation of the pilot projects, and shall conduct an evaluation of the exper-
imental program. The pilot courts shall cooperate with the State Court Administrator on
these projects. The administrator shall file with the Supreme Court any interim reports, and
a final report which shall be due as the result of the pilot study by July 1, 1991.
Dated: November 17, 1989

BY THE COURT

-s-Lawrence R. Yetka
Associate Justice
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STATE OF MINNESOTA
IN SUPREME COURT

IN RE VIDEOTAPE/CIC PILOT PROJECT EXTENSION
WHEREAS, the Supreme Court in an Order dated November 17, 1989, authorized the

installation of videotaped court reporting systems in the Third, Fifth, and Seventh Judicial
Districts and a Computer Integrated Courtroom in the Second Judicial District, and directed
the State Court Administrator to file a final evaluation report no later than July 1, 1991, and

WHEREAS, the Videotape/CIC Pilot Project Evaluation Committee, appointed by this
Court in an order dated July 17, 1990, has requested an extension of the pilot project.

NOW, THEREFORE, IT IS ORDERED that the Videotape/CIC Pilot Project Evalu-
ation Committee shall submit its final report to the State Court Administrator on or before
January 1, 1992.
Dated: October 11, 1990
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STATE OF MINNESOTA
IN SUPREME COURT

INTERACTIVE AUDIO-VIDEO COMMUNICATIONS IN THE FOURTH JUDICIAL
DISTRICT - MENTAL HEALTH DIVISION - PRICE AND JARVIS PROCEEDINGS

WHEREAS, the Supreme Court in an Order dated March 22, 1990, authorized on an
experimental basis, the use of interactive audio-video communications in theMental Health
Division of the Fourth Judicial District for receiving the testimony of petitioner’s physicians
from the Anoka-Metro Regional Treatment Center (AMRTC) in proceedings persuant to
Jarvis v. Levine, 418 N.W.2d 139 (Minn.1988); and Price v. Sheppard, 307 Minn. 250, 239
N.W.2d 905 (Minn.1976); and,

WHEREAS, the Evaluation Committee for the experimental project, in its final report
to the Court filed on December 31, 1990, recommended the continuation of the interactive
audio-video communication technology for Jarvis and Price hearings for Hennepin County
patients at the AMRTC and the authorization of two-way television for similar hearings for
Hennepin County patients residing at the regional treatment centers in Brainerd, Fergus
Falls, Moose Lake, St. Peter and Willmar,

NOW, THEREFORE, IT IS ORDERED:

1. The Mental Health Division of the Fourth Judicial District is authorized to conduct
Jarvis and Price hearings using interactive audio-video communications to receive the tes-
timony of physicians who will be physically located at a regional treatment center.

2. The use of interactive audio-video communications in this program is excepted from
the provisions of Canon 3A(7) of the Minnesota Code of Judicial Conduct.

Revisor’s Note: See Canon 3A(10).

IT IS FURTHER ORDERED that the following guidelines will apply:

1. Transmission. The hearings will use interactive audio-video communication be-
tween a courtroom in the Hennepin County Government Center and one secured witness
room at a regional treatment center. The transmissionwill be either point to point microwave
or digital compressed video via land line. The transmission path will be secured against
electronic eavesdropping.

2. Equipment in the Courtroom.The courtroom and witness rooms shall be equipped
with high-quality audio and video equipment that will: (a) allow the physician at the re-
gional treatment center to clearly see, hear and communicate with the courtroom partici-
pants; (b) allow the judge or referee, the court reporter, the respondent’s attorney, the pe-
titioner’s attorney, and a person in the witness stand to clearly see, hear and communicate
with the physician; and, (c) allow spectators to observe the testimony of the physician.

A separate telephone will be provided in the courtroom to assure a back-up commu-
nication path between the courtroom and the witness room at the regional treatment center.
A separate telephone will also be provided in the witness room at the regional treatment
center for the same purpose.

One facsimile machine will be provided in the courtroom and one at the regional treat-
ment center witness room for document transmittal during the hearing.

There will be no audio or video recording equipment attached to any part of this com-
munication system.

3. Record. The court proceedings will be recorded by the court reporter in the cus-
tomary manner.

4. Medical Records. The original medical records shall be brought to the hearing and
copies shall be provided to the physicians.
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5. Operation of the Equipment. All equipment will be tested to assure proper func-
tioning prior to each court hearing by suitably trained Department of Human Services per-
sonnel or Fourth Judicial District Mental Health Division Staff. The test will also consist
of establishing audio-visual communication between the courtroom and the regional treat-
ment center witness room prior to the scheduled time of a hearing. The tests should be done
at least fifteen minutes prior to the hearing time.

6. Court Hearing.
(a) The court or the court administrator shall, upon the scheduling of a hearing, provide

each attorney and guardian ad litem who may appear in the court a copy of this order, so as
to protect the right of respondent to object under paragraph (f) below.

(b) At the commencement of proceedings, the judge or referee will ensure that contact
is made with the physician at the regional treatment center and that the physician is promptly
and properly administered an oath. There shall be no person other than the physician in the
witness room during the physician’s testimony.

(c) The audio-video communication link with the regional treatment center witness
room will be maintained from the swearing in of the treatment center physician until the
conclusion of the hearing, or termination of the communication link by the judge or referee.

(d) The equipment will allow the physician at the regional treatment center to hear
objections made to testimony. However, in the event the physician at the regional treatment
center speaks or continues to speak after an objection is made, the judge or referee will
be able to interrupt the testimony of that physician without terminating the communication
link.

(e) To protect the attorney-client privilege and the effective right to counsel there will
be no audio transmission of the conferences which occur in court between attorneys and
their clients, between opposing counsel, or between counsel and the trial judge at the bench.

(f) A respondent may object to the use of audio-video communication for receiving
the testimony of the petitioner’s physician. The objection must be made at least five days,
excluding weekends or holidays, prior to the scheduled hearing. Argument on respondent’s
motion may be held by telephone conference call. The court may grant respondent’s motion
upon showing that the use of audio-video communication for receiving the testimony of the
petitioner’s physician will hinder ascertainment of the truth or result in unfair prejudice to
respondent. The court must notify all parties of its ruling 72 hours prior to the time of the
scheduled hearing.

(g) This order does not prohibit conducting Jarvis and Price hearings in the traditional
manner when all parties stipulate that it is in the best interests of justice to do so.

7. Training.DHSwill train judges, referees, physicians, court personnel, respondents’
attorneys, guardians ad litem, and petitioner’s attorneys in the proper use of the audio-video
equipment.

8. Security. The audio-video communication system will be designed so that the es-
tablishment of communications with the regional treatment center witness room can only
be initiated from the Hennepin County Government Center courtroom.

9. Evaluation. The Evaluation Committee, appointed by Order of this Court, dated
May 10, 1990, shall continue to monitor the use of interactive audio-visual communica-
tions described in this order. The Evaluation Committee shall address the quality of trans-
mission, ease of use of the equipment, reliability of the equipment and transmission path,
any disruptions to the proceedings, the ability to assess physician demeanor, and whether
there is prejudice to any party.

The Evaluation Committee shall file with the Supreme Court a report evaluating the
expanded use of this audio-video technology on or before July 1, 1993.
Dated: April 8, 1991
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STATE OF MINNESOTA
IN SUPREME COURT

C7-81-300
IN RE MODIFICATION OF SECTION 3A(10) OF THE MINNESOTA CODE OF

JUDICIAL CONDUCT
WHEREAS, by order of May 22, 1989, this Court modified Canon 3A(7) of the Min-

nesota Code of Judicial Conduct by reinstating the experimental program for audio and
video coverage of trial court proceedings until January 1, 1994 or until further order of this
Court; and

WHEREAS, by order of November 1, 1995, this Court renumbered Canon 3A(7) as
Section 3A(10), effective January 1, 1996, and this renumbering has created confusion re-
garding the status of the experimental program; and

WHEREAS, this Court desires to encourage experimental audio and visual coverage
of trial court proceedings in accordance with the rules provided in the order of April 18,
1983;

NOW, THEREFORE, IT IS HEREBY ORDERED that the experimental program
originally authorized by this Court by order of April 18, 1983, be, and the same is,
reinstated until further order of this Court.
Dated: January 11, 1996

BY THE COURT

-s-A. M. Keith
Chief Justice
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Canon 4. A Judge Shall Conduct All Extra-Judicial Activities so as to Minimize the
Risk of Conflict With Judicial Obligations

A. Extra-judicial Activities in General. A judge shall conduct all extra-judicial ac-
tivities so that they do not:

(1) cast reasonable doubt on the judge’s capacity to act impartially as a judge;
(2) demean the judicial office; or
(3) interfere with the proper performance of judicial duties.

B. Avocational Activities. A judge may write, lecture, teach, speak and participate
in other extra-judicial activities concerning the law, the legal system, the administration of
justice and non-legal activities, including the arts, sports and other social and recreational
activities, subject to the requirements of this Code.

C. Governmental, Civic or Charitable Activities.
(1) A judge shall not appear at a public hearing before, or otherwise consult with,

an executive or legislative body or official except on matters concerning the law, the legal
system or the administration of justice or except when acting pro se in a matter involving
the judge or the judge’s interests.

(2) A judge shall not accept appointment to a governmental committee or com-
mission or other governmental position that is concerned with issues of fact or policy on
matters other than the improvement of the law, the legal system or the administration of jus-
tice. A judge may, however, represent a country, state or locality on ceremonial occasions
or in connection with historical, educational or cultural activities.

(3) A judge may participate in civic and charitable activities that do not reflect
adversely upon the judge’s impartiality or interfere with the performance of judicial duties.
A judge may serve as an officer, director, trustee or non-legal advisor of an educational, reli-
gious, charitable, fraternal or civic organization not conducted for the economic or political
advantage of its members, subject to the following limitations and the other requirements
of this Code:

(a) A judge shall not serve as an officer, director, trustee or non-legal advisor
if it is likely that the organization:

(i) will be engaged in proceedings that would ordinarily come before
the judge, or

(ii) will be engaged frequently in adversary proceedings in the court of
which the judge is a member or in any court subject to the appellate jurisdiction of the court
of which the judge is a member.

(b) A judge shall not solicit funds for any educational, religious, charitable,
fraternal or civic organization, or use or permit the use of the prestige of judicial office for
that purpose, but may be listed as an officer, director or trustee of such an organization. A
judge shall not be a speaker or the guest of honor at an organization’s fund raising events,
but may attend such events. A judge may participate in the management and investment of
an organization’s funds so long as it does not conflict with other provisions of the Code.

D. Financial Activities.
(1) A judge shall not engage in financial and business dealings that:

(a) may reasonably be perceived to exploit the judge’s judicial position, or
(b) involve the judge in frequent transactions or continuing business rela-

tionships with those lawyers or other persons likely to come before the court on which the
judge serves.

(2) A judge may, subject to the requirements of this Code, hold and manage in-
vestments of the judge and members of the judge’s family, including real estate, and engage
in other remunerative activity.
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(3) A judge shall not serve as an officer, director, manager, general partner, advi-
sor or employee of any business entity.

(4) A judge shall manage the judge’s investments and other financial interests
to minimize the number of cases in which the judge is disqualified. As soon as the judge
can do so without serious financial detriment, the judge shall divest himself or herself of
investments and other financial interests that might require frequent disqualification.

(5) A judge shall not accept, and shall urge members of the judge’s family resid-
ing in the judge’s household not to accept, a gift, bequest, favor or loan from anyone except
for:

(a) a gift incident to a public testimonial, books, tapes and other resource
materials supplied by publishers on a complimentary basis for official use; or an invitation
to the judge and the judge’s spouse or guest to attend a bar-related function or an activity
devoted to the improvement of the law, the legal system or the administration of justice;

(b) a gift, award or benefit incident to the business, profession or other sepa-
rate activity of a spouse or other family member of a judge residing in the judge’s household,
including gifts, awards and benefits for the use of both the spouse or other family member
and the judge (as spouse or family member), provided the gift, award or benefit could not
reasonably be perceived as intended to influence the judge in the performance of judicial
duties;

(c) ordinary social hospitality;
(d) a gift for a special occasion from a relative or friend, if the gift is fairly

commensurate with the occasion and the relationship;
(e) a gift, bequest, favor or loan from a relative or close personal friend

whose appearance or interest in a case would in any event require disqualification under
Section 3D;

(f) a loan from a lending institution in its regular course of business on the
same terms generally available to persons who are not judges;

(g) a scholarship or fellowship awarded on the same terms and based on the
same criteria applied to other applicants; or

(h) any other gift, bequest, favor or loan only if the donor is not a party or
other person who has come or is likely to come or whose interests have come or are likely
to come before the judge; and, if its value exceeds $150, the judge reports it in the same
manner as the judge reports compensation in Section 4H.

E. Fiduciary Activities.
(1) A judge shall not serve as executor, administrator or other personal repre-

sentative, trustee, guardian, conservator, attorney in fact or other fiduciary, except for the
estate, trust, conservator or person of a family member, and then only if such service will
not interfere with the proper performance of judicial duties.

(2) A judge shall not serve as fiduciary if it is likely that the judge as a fiduciary
will be engaged in proceedings that would ordinarily come before the judge, or if the estate,
trust, conservatorship or ward becomes involved in adversary proceedings in the court on
which the judge serves or one under its appellate jurisdiction.

(3) The same restrictions on financial activities that apply to a judge personally
also apply to the judge while acting in a fiduciary capacity.

F. Service as Arbitrator or Mediator. A judge shall not act as an arbitrator or media-
tor or otherwise perform judicial functions in a private capacity unless expressly authorized
by law. A retired judge may participate as mediator or arbitrator if:

(1) the judge does not participate during the period of any judicial assignment,
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(2) the judge is disqualified from mediation and arbitration in matters in which
the judge served as judge, and is disqualified as judge from matters in which the judge
participated as mediator or arbitrator, unless all parties to the proceeding consent after con-
sultation, and

(3) the participation does not reflect adversely on the judge’s impartiality.
G. Practice of Law. A judge shall not practice law. Notwithstanding this prohibition,

a judge may act pro se and may, without compensation, give legal advice to and draft or
review documents for a member of the judge’s family, but may not act as advocate or ne-
gotiator nor make an appearance as counsel for a member of the judge’s family in a legal
matter.

H. Compensation, Reimbursement and Reporting.
(1) A judge may receive compensation and reimbursement of expenses for the

extra-judicial activities permitted by this Code, if the source of such payments does not
give the appearance of influencing the judge’s performance of judicial duties or otherwise
give the appearance of impropriety.

(a) Compensation shall not exceed a reasonable amount nor shall it exceed
what a person who is not a judge would receive for the same activity.

(b) Expense reimbursement shall be limited to the actual cost of travel, food
and lodging reasonably incurred by the judge and, where appropriate to the occasion, by
the judge’s spouse or guest. Any payment in excess of such an amount is compensation.

(2) A judge shall report the date, place, and nature of any activity for which the
judge received compensation, and the name of the payor and the amount of compensation so
received. Income from investments, whether in real or personal property and other sources
where the judge does not render service in exchange for the income is not extra-judicial
compensation to the judge. This report shall be made annually, on or before the first day of
May each year, and be filed as a public document in the office of the State Court Adminis-
trator.

I. Disclosure. Disclosure of a judge’s income, debts, investments or other assets is re-
quired only to the extent provided in this Canon and in Sections 3D and 3E, or as otherwise
required by law.
(Amended effective January 1, 1989; amended effective January 1, 1996.)
Canon 5. A Judge or Judicial Candidate Shall Refrain From Political Activity Inap-
propriate to Judicial Office

A. In General.
Each justice of the Supreme Court and each Court of Appeals and district court

judge is deemed to hold a separate nonpartisan office, Minn. Stat., section 204B.06, subd 6.
(1) Except as authorized in Section 5B(1), a judge or a candidate for election to

judicial office shall not:
(a) act as a leader or hold any office in a political organization;
(b) publicly endorse or, except for the judge or candidate’s opponent, pub-

licly oppose another candidate for public office;
(c) make speeches on behalf of a political organization; or
(d) solicit funds for or pay an assessment to or make a contribution to a

political organization or candidate, or purchase tickets for political party dinners or other
functions.

(2) A judge shall resign the judicial office on becoming a candidate either in a
primary or in a general election for a non-judicial office, except that a judge may continue
to hold judicial office while being a candidate for election to or serving as a delegate in a
state constitutional convention, if the judge is otherwise permitted by law to do so.
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(3) A candidate for a judicial office, including an incumbent judge:

(a) shall maintain the dignity appropriate to judicial office and act in a man-
ner consistent with the integrity and independence of the judiciary, and shall encourage
family members to adhere to the same standards of political conduct in support of the can-
didate as apply to the candidate;

(b) shall prohibit employees who serve at the pleasure of the candidate, and
shall discourage other employees and officials subject to the candidate’s direction and con-
trol from doing on the candidate’s behalf what the candidate is prohibited from doing under
the Sections of this Canon;

(c) except to the extent permitted by Section 5B(2), shall not authorize or
knowingly permit any other person to do for the candidate what the candidate is prohibited
from doing under the Sections of this Canon;

(d) shall not:

(i) with respect to cases, controversies or issues that are likely to come
before the court, make pledges or promises that are inconsistent with the impartial perfor-
mance of the adjudicative duties of the office; or knowingly, or with reckless disregard for
the truth, misrepresent the identity, qualifications, expressed position or other fact concern-
ing the candidate or an opponent; or

(ii) by words or conduct manifest bias or prejudice inappropriate to
judicial office.

(e) may respond to statements made during a campaign for judicial office
within the limitations of Section 5A(3)(d).

B. Judges and Candidates For Public Election.

(1) A judge or a candidate for election to judicial office may, except as prohibited
by law,

(a) speak to gatherings on his or her own behalf;

(b) appear in newspaper, television and other media advertisements support-
ing his or her candidacy; and

(c) distribute pamphlets and other promotional campaign literature support-
ing his or her candidacy.

(2) A candidate shall not personally solicit campaign contributions, except as ex-
pressly authorized herein, and shall not personally accept campaign contributions. A can-
didate may, however, establish committees to conduct campaigns for the candidate through
media advertisements, brochures, mailings, candidate forums and other means not prohib-
ited by law. Such committees may solicit and accept campaign contributions, manage the
expenditure of funds for the candidate’s campaign and obtain public statements of support
for his or her candidacy. Such committees are not prohibited from soliciting and accept-
ing campaign contributions and public support from lawyers. Such committees shall not
disclose to the candidate the identity of campaign contributors nor shall the committee dis-
close to the candidate the identity of those who were solicited for contribution and refused
such solicitation. A candidate may (a) make a general request for campaign contributions
when speaking to an audience of 20 or more people; and (b) sign letters, for distribution by
the candidate’s campaign committee, soliciting campaign contributions, if the letters direct
contributions to be sent to the address of the candidate’s campaign committee and not that
of the candidate. The candidate must take reasonable measures to ensure that the names and
responses, or lack thereof, of those solicited will not be disclosed to the candidate, except
that the candidate may be advised of aggregate contribution information in a manner that
does not reveal the source(s) of the contributions. A candidate shall not use or permit the
use of campaign contributions for the private benefit of the candidate or others.
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C. Incumbent Judges. A judge shall not engage in any political activity except (1) as
authorized under any other Section of this Code, (2) on behalf of measures to improve the
law, the legal system or the administration of justice, or (3) as expressly authorized by law.

D. Political Organization. For purposes of Canon 5, the term "political organization"
denotes an association of individuals under whose name a candidate files for partisan office.

E. Impartiality. "Impartiality" or "impartial" denotes absence of bias or prejudice in
favor of, or against, particular parties or classes or parties, as well as maintaining an open
mind in considering issues that may come before the judge.

F. Candidate. "Candidate" is a person seeking selection for or retention in judicial
office by election. A person becomes a candidate for judicial office as soon as he or she
makes a public announcement of candidacy, declares or files as a candidate with the elec-
tion authority, or authorizes solicitation or acceptance of contributions or support. The term
"candidate" has the same meaning when applied to a judge seeking election to non-judicial
office.

G. Applicability. Canon 5 applies to all judicial candidates. A successful candidate,
whether or not an incumbent, is subject to judicial discipline for his or her campaign con-
duct; an unsuccessful candidate who is a lawyer is subject to lawyer discipline for his or
her campaign conduct. A lawyer who is a candidate for judicial office is subject to Rule 8.2
of the Minnesota Rules of Professional Conduct.
(Amended effective January 1, 1996; amended effective January 1, 1998; amended effec-
tive September 16, 2004; amended effective March 29, 2006.)

APPLICATION OF THE CODE OF JUDICIAL CONDUCT
A. Full-Time Judges. Anyone, whether or not a lawyer, who is an officer of a judi-

cial system performing judicial functions, including an officer such as a full-time referee,
special master or magistrate, is a judge within the meaning of this Code. All judges shall
comply with this Code except as provided below.

B. Retired Judge. A retired judge who by law is not permitted to practice law is not
required to comply:

(1) except while serving as a judge, with Section 4F; and
(2) at any time with Section 4E.

C. Part-Time Judge. A part-time judge:
(1) is not required to comply

(a) except while serving as a judge, with Section 3A(10);
(b) at any time, with Sections 4C(2), 4C(3)(a), 4D(1)(b), 4D(3), 4D(4),

4D(5), 4E, 4F, 4G, 4H, 5A(1), and 5C.
(2) shall not practice law in the division of the court on which the judge serves

and shall not act as a lawyer in a proceeding in which the judge has served as a judge or in
any other proceeding related thereto.

D. Time for Compliance.A person to whom this Code becomes applicable shall com-
ply immediately with all provisions of this Code except Sections 4D(2), 4D(3) and 4E and
shall comply with these Sections as soon as reasonably possible and shall do so in any event
within the period of one year.
(Added effective January 1, 1996; amended effective September 16, 2004.)
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COMMENTARY TO THE MINNESOTA CODE OF JUDICIAL CONDUCT
Special Report of the Advisory Committee to Review the American Bar Association
Model Code of Judicial Conduct and the Rules of the Minnesota Board on Judicial

Standards
November 22, 1995

PREFACE
This report explains certain provisions of the Code of Judicial Conduct adopted by the

Minnesota Supreme Court effective January 1, 1996. These comments represent the views
of the Advisory Committee only and should not be viewed as official interpretations of the
Minnesota Supreme Court. The Advisory Committee hopes that this report will provide
guidance with respect to the purpose and meaning of the Code of Judicial Conduct.

Among the changes proposed by the Advisory Committee, but not adopted by the
Court, was the addition of a terminology section defining certain terms used in the Code.
The Advisory Committee felt that it would be useful to preserve its attempt to define certain
terms, and these definitions are set forth at the beginning of the comments to each Canon
in which the terms are used. The definitions include a reference to specific Sections within
each Canon in which the terms are used. For example, the term "law" denotes court rules
as well as statutes, constitutional provisions and decisional law. See Sections 2A, 3A(2),
3A(7), 4B, 4C, 4D(5), 4F, 4I, 5A(2), 5B(1) and 5C.

The Advisory Committee gratefully acknowledges the efforts of the American Bar
Association in developing the 1990 Model Code of Judicial Conduct. Interpretations of the
Model Code as adopted in other jurisdictions may also provide guidance with respect to the
purpose and meaning of the Minnesota Code of Judicial Conduct.

COMMENTS - CANON 1
Section 1A. Deference to the judgments and rulings of courts depends upon public

confidence in the integrity and independence of judges. The integrity and independence of
judges depends in turn upon their acting without fear or favor. Although judges should be
independent, they must comply with the law, including the provisions of this Code. Public
confidence in the impartiality of the judiciary is maintained by the adherence of each judge
to this responsibility. Conversely, violation of this Code diminishes public confidence in
the judiciary and thereby does injury to the system of government under law.

COMMENTS - CANON 2
Section 2A. Public confidence in the judiciary is eroded by irresponsible or improper

conduct by judges. A judge must avoid all impropriety and appearance of impropriety. A
judge must expect to be the subject of constant public scrutiny. A judge must therefore ac-
cept restrictions on the judge’s conduct that might be viewed as burdensome by the ordinary
citizen and should do so freely and willingly.

The prohibition against behaving with impropriety or the appearance of impropriety
applies to both the professional and personal conduct of a judge. Because it is not practica-
ble to list all prohibited acts, the proscription is necessarily cast in general terms that extend
to conduct by judges that is harmful although not specifically mentioned in the Code. Ac-
tual improprieties under this standard include violations of law, court rules or other specific
provisions of this Code. The test for the appearance of impropriety is whether a person
aware of the facts might reasonably entertain a doubt that the judge would be able to act
with integrity, impartiality, and competence.

Section 2B.Maintaining the prestige of judicial office is essential to a system of gov-
ernment in which the judiciary functions independently of the executive and legislative
branches. Respect for the judicial office facilitates the orderly conduct of legitimate judi-
cial functions. Judges should distinguish between proper and improper use of the prestige
of office in all of their activities. For example, it would be improper for a judge to allude
to his or her judgeship to gain a personal advantage such as deferential treatment when
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stopped by a police officer for a traffic offense. Similarly, judicial letterhead must not be
used for conducting a judge’s personal business.

A judge must avoid lending the prestige of judicial office for the advancement of the
private interests of others. For example, a judge must not use the judge’s judicial position
to gain advantage in a civil suit involving a member of the judge’s family. In contracts for
publication of a judge’s writings, a judge should retain control over the advertising to avoid
exploitation of the judge’s office. As to the acceptance of awards, see Section 4D(5)(a) and
Commentary.

Although a judge should be sensitive to possible abuse of the prestige of office, a judge
may, based on the judge’s personal knowledge, serve as a reference or provide a letter of
recommendation. However, a judge must not initiate the communication of information to
a sentencing judge or a probation or corrections officer but may provide to such persons
information for the record in response to a formal request.

Judges may participate in the process of judicial selection by cooperating with ap-
pointing authorities and screening committees seeking names for consideration, and by
responding to official inquiries concerning a person being considered for a judgeship. See
also Canon 5 regarding use of a judge’s name in political activities.

A judge must not testify voluntarily as a character witness because to do so may lend
the prestige of the judicial office in support of the party for whom the judge testifies. More-
over, when a judge testifies as a witness, a lawyer who regularly appears before the judge
may be placed in the awkward position of cross-examining the judge. A judge may, how-
ever, testify when subpoenaed.

Advisory Committee Comment - 2005 Amendment - Canon 2C

Section 2C. Illegal discrimination by a judge in his or her activities, whether in the
course of performing judicial duties or in view of the public outside the courthouse, mars
the public perception of that judge’s, and the judiciary’s, impartiality and integrity. By elim-
inating a specific list of types of discrimination and instead broadening the prohibited forms
of discrimination to any that are illegal, this Canon emphasizes that discrimination on any
illegal basis is impermissible.

(Amended effective July 1, 2005.)

COMMENTS - CANON 3

Terminology: "Court personnel" does not include the lawyers in a proceeding be-
fore a judge. See Section 3A(5), 3A(7)(c) and 3A(8).

Terminology: "Economic interest" denotes ownership of a legal or equitable inter-
est, or a relationship as officer, director, advisor or other active participant in the affairs of
a party, except that:

(i) ownership of an interest in a mutual or common investment fund that holds
securities is not an economic interest in such securities unless the judge participates in the
management of the fund or a proceeding pending or impending before the judge could sub-
stantially affect the value of the interest;

(ii) service by a judge as an officer, director, advisor or other active participant in
an educational, religious, charitable, fraternal or civic organization, or service by a judge’s
spouse, parent or child as an officer, director, advisor or other active participant in any
organization does not create an economic interest in securities held by that organization;

(iii) a deposit in a financial institution, the proprietary interest of a policy holder
in a mutual insurance company, of a depositor in a mutual savings association or of a mem-
ber in a credit union, or a similar proprietary interest, is not an economic interest in the
organization unless a proceeding pending or impending before the judge could substan-
tially affect the value of the interest;
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(iv) ownership of government securities is not an economic interest in the issuer
unless a proceeding pending or impending before the judge could substantially affect the
value of the securities.
See Sections 3D(1)(c) and 3D(2).

Terminology: "Fiduciary" includes such relationships as executor, administrator,
conservator, trustee, and guardian. See Sections 3D(1)(c), 3D(2) and 4E.

Terminology: "Member of the judge’s family residing in the judge’s household"
denotes any relative of a judge by blood or marriage, or a person treated by a judge as a
member of the judge’s family, who resides in the judge’s household. See Sections 3D(1)
and 4D(5).

Terminology: "Nonpublic information" denotes information that, by law, is not
available to the public. Nonpublic information may include but is not limited to: infor-
mation that is sealed by statute or court order, impounded or communicated in camera; and
information offered in grand jury proceedings, pre-sentencing reports, dependency cases or
psychiatric reports. See Section 3A(11).

Terminology: "Require." The rules prescribing that a judge "require" certain conduct
of others are, like all of the rules in this Code, rules of reason. The use of the term "require"
in that context means a judge is to exercise reasonable direction and control over the conduct
of those persons subject to the judge’s direction and control. See Section 3A(3), 3A(4),
3A(6), 3A(8) and 3B(2).

Terminology: "Third degree of relationship." The following persons are relatives
within the third degree of relationship: great-grandparent, grandparent, parent, uncle, aunt,
brother, sister, child, grandchild, great-grandchild, nephew, or niece. See Section 3D(1)(d).

Section 3A(1). Minnesota Statutes require that all questions of fact and law, and all
motions and matters submitted to the district court and court of appeals shall be disposed of
and the decision filed within 90 days, with certain limited exceptions. Minnesota Statutes,
sections 546.27, subdivision 1; and 480A.08, subdivision 3. This 90 day rule is an outside
limit; cases should be decided before the 90 days expire, whenever possible. Failure to
abide by the statutory 90 day rule may constitute grounds for disciplinary action.

In disposing of matters promptly, efficiently and fairly, a judge must demonstrate due
regard for the rights of the parties to be heard and to have issues resolved without unnec-
essary cost or delay. Containing cost while preserving fundamental rights of parties also
protects the interests of witnesses and the general public. A judge should monitor and su-
pervise cases so as to reduce or eliminate dilatory practices, avoidable delays and unnec-
essary costs. A judge should encourage and seek to facilitate settlement, but parties should
not feel coerced into surrendering the right to have their controversy resolved by the courts.

Prompt disposition of the court’s business requires a judge to devote adequate time
to judicial duties, to be punctual in attending court and expeditious in determining matters
under submission, and to insist that court officials, litigants and their lawyers cooperate
with the judge to that end.

Section 3A(4). The duty to hear all proceedings fairly and with patience is not incon-
sistent with the duty to dispose promptly of the business of the court. Judges can be efficient
and businesslike while being patient and deliberate.

Section 3A(5). A judge must refrain from speech, gestures or other conduct that could
reasonably be perceived as sexual harassment and must require the same standard of con-
duct of others subject to the judge’s direction and control.

A judge who manifests bias on any basis in a proceeding impairs the fairness of the
proceeding and brings the judiciary into disrepute. Facial expression and body language, in
addition to oral communication, can give to parties or lawyers in the proceeding, jurors, the
media and others an appearance of judicial bias. A judge must be alert to avoid behavior
that may be perceived as prejudicial.
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Section 3A(7). The proscription against ex parte communications concerning a pro-
ceeding includes communications from lawyers, law teachers, and other persons who are
not participants in the proceeding, except to the limited extent permitted.

To the extent reasonably possible, all parties or their lawyers shall be included in com-
munications with a judge.

Whenever presence of a party or notice to a party is required by Section 3A(7), it is the
party’s lawyer, or if the party is unrepresented the party, who is to be present or to whom
notice is to be given.

An appropriate and often desirable procedure for a court to obtain the advice of a
disinterested expert on legal issues is to invite the expert to file a brief amicus curiae.

Certain ex parte communication is approved by Section 3A(7) to facilitate scheduling
and other administrative purposes and to accommodate emergencies. In general, however,
a judge must discourage ex parte communication and allow it only if all the criteria stated
in Section 3A(7) are clearly met. A judge must disclose to all parties all ex parte commu-
nications described in Sections 3A(7)(a) and 3A(7)(b) regarding a proceeding pending or
impending before the judge.

A judge must not independently investigate facts in a case and must consider only the
evidence presented.

A judge may request a party to submit proposed findings of fact and conclusions of
law, so long as the other parties are apprised of the request and are given an opportunity to
respond to the proposed findings and conclusions.

A judge must make reasonable efforts, including the provision of appropriate supervi-
sion, to ensure that Section 3A(7) is not violated through law clerks or other personnel on
the judge’s staff.

If communication between the trial judge and the appellate court with respect to a
proceeding is permitted, a copy of any written communication or the substance of any oral
communication should be provided to all parties.

Section 3A(8). The requirement that judges abstain from public comment regarding
a pending or impending proceeding continues during any appellate process and until final
disposition. This Section does not prohibit a judge from commenting on proceedings in
which the judge is a litigant in a personal capacity, but in cases such as a writ of mandamus
where the judge is a litigant in an official capacity, the judge must not comment publicly.
The conduct of lawyers relating to trial publicity is governed by Rule 3.b of the Minnesota
Rules of Professional Conduct.

Section 3A(9).Commending or criticizing jurors for their verdict may imply a judicial
expectation in future cases and may impair a juror’s ability to be fair and impartial in a
subsequent case.

Section 3B(4). Appointees of a judge include neutral experts, assigned counsel,
officials such as referees, commissioners, special masters, receivers, conservators, and
guardians and personnel such as clerks, secretaries, court reporters and bailiffs. Consent
by the parties to an appointment or an award of compensation does not relieve the judge
of the obligation prescribed by Section 3B(4).

Section 3C(1). Appropriate action may include direct communication with the judge
or lawyer who has committed the violation, other direct action if available, and reporting
the violation to the appropriate disciplinary authority or other agency or body.

Section 3D(1). Under this rule, a judge is disqualified whenever the judge’s impartial-
ity might reasonably be questioned, regardless whether any of the specific rules in Section
3D(1) apply. For example, if a judge were in the process of negotiating for employment
with a law firm, the judge would be disqualified from any matters in which that law firm
appeared, unless the disqualification was waived by the parties after disclosure by the judge.
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A judge should disclose on the record information that the judge believes the parties or
their lawyers might consider relevant to the question of disqualification, even if the judge
believes there is no real basis for disqualification.

By decisional law, the rule of necessity may override the rule of disqualification. For
example, a judge might be required to participate in judicial review of a judicial salary
statute, or might be the only judge available in a matter requiring immediate judicial action,
such as a hearing on probable cause or a temporary restraining order. In the latter case, the
judge must disclose on the record the basis for possible disqualification and use reasonable
efforts to transfer the matter to another judge as soon as practicable.

Section 3D(1)(a). Personal relationships of a judge with lawyers appearing in any
matter, such as a former partner, close personal friend, or other relationship which may
give the appearance of impropriety, conflict of interest, or favoritism shall be disclosed to
all parties at the commencement of any proceeding. While such relationships do not require
automatic disqualification, disclosure is required.

Section 3D(1)(b). A lawyer in a government agency does not ordinarily have an asso-
ciationwith other lawyers employed by that agencywithin themeaning of Section 3D(1)(b);
a judge formerly employed by a government agency, however, should disqualify himself or
herself in a proceeding if the judge’s impartiality might reasonably be questioned because
of such association.

Section 3D(1)(d). The fact that a lawyer in a proceeding is affiliated with a law firm
with which a relative of the judge is affiliated does not of itself disqualify the judge. Under
appropriate circumstances, the fact that "the judge’s impartiality might reasonably be ques-
tioned" under Section 3D(1), or that the relative is known by the judge to have an interest in
the law firm that could be "substantially affected by the outcome of the proceeding" under
Section 3D(1)(d)(iii) may require the judge’s disqualification. In most cases, the fact that a
judge’s spouse is a firm partner requires the judge’s disqualification.

Section 3E. A remittal procedure provides the parties an opportunity to proceed with-
out delay if they wish to waive the disqualification. To assure that consideration of the ques-
tion of remittal is made independently of the judge, a judge must not solicit, seek or hear
comment on possible remittal or waiver of the disqualification unless the lawyers jointly
propose remittal after consultation as provided in the rule. A party may act through coun-
sel if counsel represents on the record that the party has been consulted and consents. As
a practical matter, a judge may wish to have all parties and their lawyers sign the remittal
agreement.

COMMENTS - CANON 4

Terminology: "Fiduciary" includes such relationships as executor, administrator,
conservator, trustee, and guardian. See Sections 3D(1)(c), 3D(2) and 4E.

Terminology: "Family" denotes a spouse, significant other, child, grandchild, parent,
grandparent, or other relative or person with whom the specified individual maintains a
close familial relationship. See Sections 4D(2), 4E, 4G and 5A(3)(a).

Terminology: "Member of the judge’s family residing in the judge’s household"
denotes any relative of a judge by blood or marriage, or a person treated by a judge as a
member of the judge’s family, who resides in the judge’s household. See Sections 3D(1)
and 4D(5).

Section 4A. Complete separation of a judge from extra-judicial activities is neither
possible nor wise. A judge should not become isolated from the community in which the
judge lives.

Expressions of bias or prejudice by a judge, even outside judicial activities, may cast
reasonable doubt on the judge’s capacity to act impartially. Expressions whichmay do so in-
clude jokes or other remarks demeaning individuals on the basis of their race, sex, religion,
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national origin, disability, age, sexual orientation or socioeconomic status. See Section 2C
and accompanying Commentary.

Section 4B.As a judicial officer and person specially learned in the law, a judge is in a
unique position to contribute to the improvement of the law, the legal system, and the admin-
istration of justice, including revision of substantive and procedural law and improvement
of criminal and juvenile justice. To the extent that time permits, a judge is encouraged to do
so, either independently or through a bar association, judicial conference or other organiza-
tion dedicated to the improvement of the law. Judges may participate in efforts to promote
the fair administration of justice, the independence of the judiciary and the integrity of the
legal profession and may express opposition to the persecution of lawyers and judges in
other countries because of their professional activities.

In this and other Sections of Canon 4, the phrase "subject to the requirements of this
Code" is used, notably in connection with a judge’s governmental, civic or charitable ac-
tivities. This phrase is included to remind judges that the use of permissive language in
various Sections of the Code does not relieve a judge from the other requirements of the
Code that apply to the specific conduct.

Section 4C(1). See Section 2B regarding the obligation to avoid improper influence.
Section 4C(2). Section 4C(2) prohibits a judge from accepting any governmental po-

sition except one relating to the law, legal system or administration of justice as authorized
by Section 4C(3). The appropriateness of accepting extra-judicial assignments must be as-
sessed in light of the demands on judicial resources created by crowded dockets and the
need to protect the courts from involvement in extra-judicial matters that may prove to be
controversial. Judges should not accept governmental appointments that are likely to inter-
fere with the effectiveness and independence of the judiciary.

Section 4C(2) does not govern a judge’s service in a nongovernmental position. See
Section 4C(3) permitting service by a judge with organizations devoted to the improvement
of the law, the legal system or the administration of justice and with educational, religious,
charitable, fraternal or civic organizations not conducted for profit. For example, service
on the board of a public educational institution, unless it were a law school, would be pro-
hibited under Section 4C(2), but service on the board of a public law school or any private
educational institution would generally be permitted under Section 4C(3).

Section 4C(3). Section 4C(3) does not apply to a judge’s service in a governmental
position unconnected with the improvement of the law, the legal system or the administra-
tion of justice; see Section 4C(2).

See Commentary to Section 4B regarding use of the phrase "subject to the following
limitations and the other requirements of this Code." As an example of the meaning of the
phrase, a judge permitted by Section 4C(3) to serve on the board of a fraternal institution
may be prohibited from such service by Sections 2C or 4A if the institution practices un-
lawful discrimination or if service on the board otherwise casts reasonable doubt on the
judge’s capacity to act impartially as a judge.

Service by a judge on behalf of a civic or charitable organization may be governed by
other provisions of Canon 4 in addition to Section 4C. For example, a judge is prohibited
by Section 4G from serving as a legal advisor to a civic or charitable organization.

Section 4C(3)(a). The changing nature of some organizations and of their relation-
ship to the law makes it necessary for a judge regularly to reexamine the activities of each
organization with which the judge is affiliated to determine if it is proper for the judge to
continue the affiliation. For example, in many jurisdictions charitable hospitals are now
more frequently in court than in the past. Similarly, the boards of some legal aid organiza-
tions now make policy decisions that may have political significance or imply commitment
to causes that may come before the courts for adjudication.

Section 4C(3)(b). A judge may solicit membership or endorse or encourage member-
ship efforts for an organization devoted to the improvement of the law, the legal system



1667 PROFESSIONAL RULES

or the administration of justice or a nonprofit educational, religious, charitable, fraternal or
civic organization as long as the solicitation cannot reasonably be perceived as coercive and
is not essentially a fund-raising mechanism. Solicitation of funds for an organization and
solicitation of memberships similarly involve the danger that the person solicited will feel
obligated to respond favorably to the solicitor if the solicitor is in a position of influence or
control.

Use of an organization letterhead for fund-raising or membership solicitation does not
violate Section 4C(3)(b) provided the letterhead lists only the judge’s name and office or
other position in the organization. In addition, a judge must also make reasonable efforts to
ensure that the judge’s staff, court officials and others subject to the judge’s direction and
control do not solicit funds on the judge’s behalf for any purpose, charitable or otherwise.

Section 4D(1). The Time for Compliance provision of this Code (Application, Section
D) postpones the time for compliance with certain provisions of this Section in some cases.

When a judge acquires in a judicial capacity information, such as material contained in
filings with the court, that is not yet generally known, the judge must not use the information
for private gain. See Section 2B; see also Section 3B(11).

A judge must avoid financial and business dealings that involve the judge in frequent
transactions or continuing business relationships with persons likely to come either before
the judge personally or before other judges on the judge’s court. In addition, a judge should
discourage members of the judge’s family from engaging in dealings that would reasonably
appear to exploit the judge’s judicial position. This rule is necessary to avoid creating an
appearance of exploitation of office or favoritism and to minimize the potential for disqual-
ification. With respect to affiliation of relatives of judge with law firms appearing before
the judge, see Commentary to Section 3E(1) relating to disqualification.

Participation by a judge in financial and business dealings is subject to the general
prohibitions in Section 4A against activities that tend to reflect adversely on impartiality,
demean the judicial office, or interfere with the proper performance of judicial duties. Such
participation is also subject to the general prohibition in Canon 2 against activities involving
impropriety or the appearance of impropriety and the prohibition in Section 2B against the
misuse of the prestige of judicial office. In addition, a judge must maintain high standards of
conduct in all of the judge’s activities, as set forth in Canon 1. See Commentary for Section
4B regarding use of the phrase "subject to the requirements of this Code."

Section 4D(2). This Section provides that, subject to the requirements of this Code,
a judge may hold and manage investments owned solely by the judge, investments owned
solely by a member or members of the judge’s family, and investment owned jointly by the
judge and members of the judge’s family.

Section 4D(5). Section 4D(5) does not apply to contributions to a judge’s campaign
for judicial office, a matter governed by Canon 5.

Because a gift, bequest, favor or loan to a member of the judge’s family residing in the
judge’s household might be viewed as intended to influence the judge, a judge must inform
those family members of the relevant ethical constraints upon the judge in this regard and
discourage those family members from violating them. A judge cannot, however, reason-
ably be expected to know or control all of the financial or business activities of all family
members residing in the judge’s household.

Section 4D(5)(a). Acceptance of an invitation to a law-related function is governed
by Section 4D(5)(a); acceptance of an invitation paid for by an individual lawyer or group
of lawyers is governed by Section 4D(5)(h).

A judge may accept a public testimonial or a gift incident thereto only if the donor
organization is not an organization whose members comprise or frequently represent the
same side in litigation, and the testimonial and gift are otherwise in compliance with other
provisions of this Code. See Sections 4A(1) and 2B.
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Section 4D(5)(d). A gift to a judge, or to a member of the judge’s family living in the
judge’s household, that is excessive in value raises questions about the judge’s impartiality
and the integrity of the judicial office and might require disqualification of the judge where
disqualification would not otherwise be required. See, however, Section 4D(5)(e).

Section 4D(5)(h). Section 4D(5)(h) prohibits judges from accepting gifts, favors, be-
quests or loans from lawyers or their firms if they have come or are likely to come before
the judge; it also prohibits gifts, favors, bequests or loans from clients of lawyers or their
firms when the clients’ interests have come or are likely to come before the judge.

Section 4E. The Time for Compliance provision of this Code (Application, Section
D) postpones the time for compliance with certain provisions of this Section in some cases.

The restrictions imposed by this Canon may conflict with the judge’s obligation as a
fiduciary. For example, a judge should resign as trustee if detriment to the trust would result
from divestiture of holdings the retention of which would place the judge in violation of
Section 4D(4).

Section 4F. Section 4F does not prohibit a judge from participating in arbitration, me-
diation or settlement conferences performed as part of judicial duties.

Section 4G. This prohibition refers to the practice of law in a representative capacity
and not in a pro se capacity. A judge may act for himself or herself in all legal matters,
including matters involving litigation and matters involving appearances before or other
dealings with legislative and other governmental bodies. However, in so doing, a judge
must not abuse the prestige of office to advance the interests of the judge or the judge’s
family. See Section 2B.

The Code allows a judge to give legal advice to and draft legal documents for members
of the judge’s family, so long as the judge receives no compensation. A judge must not,
however, act as an advocate or negotiator for a member of the judge’s family in a legal
matter.

A retired judge who serves or intends to serve as a judge shall not practice law while
available for judicial assignment, but may serve as an arbitrator or mediator as provided in
Section 4F. A roster of retired judges available for assignment is maintained by the Supreme
Court.

Section 4H. See Section 4D(5) regarding reporting of gifts, bequests and loans.
The Code does not prohibit a judge from accepting honoraria or speaking fees pro-

vided that the compensation is reasonable and commensurate with the task performed. A
judge should ensure, however, that no conflicts are created by the arrangement. A judge
must not appear to trade on the judicial position for personal advantage. Nor should a judge
spend significant time away from court duties to meet speaking or writing commitments for
compensation. In addition, the source of the payment must not raise any question of undue
influence or the judge’s ability or willingness to be impartial.

Section 4I. Section 3D requires a judge to disqualify himself or herself in any pro-
ceeding in which the judge has an economic interest. Section 4H requires a judge to report
all compensation the judge received for activities outside judicial office. A judge has the
rights of any other citizen, including the right to privacy of the judge’s financial affairs,
except to the extent that limitations established by law are required to safeguard the proper
performance of the judge’s duties.

COMMENTS - CANON 5
Terminology: "Candidate" is a person seeking selection for or retention in judicial

office by election. A person becomes a candidate for judicial office as soon as he or she
makes a public announcement of candidacy, declares or files as a candidate with the elec-
tion authority, or authorizes solicitation or acceptance of contributions or support. The term
"candidate" has the same meaning when applied to a judge seeking election to non-judicial
office. See Sections 5A, 5B and 5D.
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Terminology: "Election" includes primary and general elections; it includes partisan
elections, nonpartisan elections and retention elections. See Section 5.

Terminology: "Family" denotes a spouse, significant other, child, grandchild, parent,
grandparent, or other relative or person with whom the specified individual maintains a
close familial relationship. See Sections 4D(2), 4E, 4G and 5A(3)(a).

Terminology: "Political organization" denotes a political party or other group, the
principal purpose of which is to further the election or appointment of candidates to political
office. See Section 5A(1).

Section 5A(1). A judge or candidate for judicial office retains the right to participate
in the political process as a voter.

Where false information concerning a judicial candidate is made public, a judge or
another judicial candidate having knowledge of the facts is not prohibited by Section 5A(1)
from making the facts public.

Section 5A(1)(a) does not prohibit a candidate for elective judicial office from retain-
ing during candidacy a public office such as county prosecutor, which is not "an office in a
political organization."

Section 5A(1)(b) does not prohibit a judge or judicial candidate from privately ex-
pressing his or her views on judicial candidates or other candidates for public office. A
judge may respond to official inquiries concerning a person being considered for a judge-
ship. See Section 2B and Commentary.

A candidate does not publicly endorse another candidate for public office by having
that candidate’s name on the same ticket. Committees of lawyers commonly endorse groups
of judges, and this is not prohibited.

Section 5A(3)(a). Although a judicial candidate must encourage members of his or
her family to adhere to the same standards of political conduct in support of the candidate
that apply to the candidate, family members are free to participate in other political activity.

Section 5B(2). Section 5B(2) permits a candidate, other than a candidate for appoint-
ment, to establish campaign committees to solicit and accept public support and reasonable
financial contributions. Campaign contributions of which a judge has knowledge, made by
lawyers or others who appear before the judge, may be relevant to disqualification under
Section 3E. A candidate’s committees have a duty not to disclose to the candidate the iden-
tity of campaign contributors.

Campaign committees established under Section 5B(2) should manage campaign fi-
nances responsibly, avoiding deficits that might necessitate post-election fund-raising, to
the extent possible.

Section 5B(2) does not prohibit a candidate from initiating an evaluation by a judicial
selection commission or bar association, or, subject to the requirements of this Code, from
responding to a request for information from any organization.

Section 5C. Neither Section 5C nor any other section of this Code prohibits a judge in
the exercise of administrative functions from engaging in planning and other official activi-
ties with members of the executive and legislative branches of government. With respect to
a judge’s activity on behalf of measures to improve the law, the legal system and the admin-
istration of justice, see Commentary to Section 4B and Section 4C(1) and its Commentary.

COMMENTS - APPLICATION SECTION
Terminology: "Judge" denotes anyone, whether or not a lawyer, who is an officer of

a judicial system and who performs judicial functions, including an officer such as a referee,
special master or magistrate.

Application Section C.When a person who has been a part-time judge is no longer a
part-time judge (no longer accepts appointments), that person may act as a lawyer in a pro-
ceeding in which he or she has served as a judge or in any other proceeding related thereto
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only with the express consent of all parties pursuant to Rule 1.12(a) of the Minnesota Rules
of Professional Conduct. Application Section C is intended to encompass conciliation court
referees appointed pursuant to law (see Minnesota Statutes, section 491A.03, subdivision
1) and special masters.

Application Section D. If serving as a fiduciary when selected as judge, a new judge
may, notwithstanding the prohibitions in Section 4E, continue to serve as fiduciary but only
for that period of time necessary to avoid serious adverse consequences to the beneficiary
of the fiduciary relationship and in no event longer than one year. Similarly, if engaged at
the time of judicial selection in a business activity, a new judge may, notwithstanding the
prohibitions in Section 4D(3), continue in that activity for a reasonable period but in no
event longer than one year.
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Rules of Board on Judicial Standards
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TEXT OF RULES

Definitions:
"Complaint" is any communication, oral or written, made by judges, lawyers, court

personnel or any member of the general public regarding the conduct of a judge.
"Evaluation" is a prompt and discreet inquiry by the executive secretary into the facts

and circumstances of any complaint which alleges conduct listed in Rule 4(a).
"Investigation" is a full inquiry by the executive secretary, with the authorization of

the board, into the facts and circumstances of any complaint which alleges conduct listed
in Rule 4(a).

"Judge" is any judge, judicial officer, referee or other hearing officer employed in
the judicial branch of the state of Minnesota, any judge of the Minnesota Tax Court or any
judge of the Workers’ Compensation Court of Appeals.

"Statement of Charges" is a complaint upon which the board has determined there
is sufficient cause to proceed.

"Formal Complaint" is complaint upon which the board has determined to conduct
a formal hearing.
(Amended effective January 1, 1996.)
RULE 1. ORGANIZATION OF BOARD

(a) Appointment of Members. The Board on Judicial Standards shall consist of one
judge of Court of Appeals, three judges of district court, two lawyers who have practiced
law in the state for at least ten years and four resident citizens of Minnesota who are not
judges, retired judges or lawyers. The executive secretary, who shall be an attorney licensed
to practice law in Minnesota, with a minimum of fifteen years’ experience in the practice
of law, including any service as a judge, shall be appointed by the board. All members
shall be appointed by the governor with the advice and consent of the senate except that
senate confirmation shall not be required for judicial members. Minnesota Statutes, section
490.15.

(b) Term of Office.
(1) The term of each member shall be four years.
(2) No member shall serve more than two full four-year terms or their equivalent,

not to exceed eight years.
(c) Vacancy.

(1) A vacancy on the board shall be deemed to occur:
(i) When a member retires from the board; or
(ii) When a judge who is a member of the board ceases to hold the judicial

office held at the time of selection; or
(iii)When a lawyer ceases to be in good standing to practice law in the courts

of this state or is appointed or elected to a judicial office; or
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(iv) When a lay member becomes a lawyer; or
(v) When a member is no longer a resident citizen.

(2) Vacancies shall be filled by selection of a successor in the same manner as
required for the selection of the predecessor in office. A member selected to fill a vacancy
shall hold office for the unexpired term of the predecessor. All vacancies on the board shall
be filled within 90 days after the vacancy occurs.

(3) Members of the board may retire therefrom by submitting their resignation to
the board, which shall certify the vacancy to the governor.

(d) Duties and Responsibilities of Executive Secretary. The executive secretary
shall have duties and responsibilities prescribed by the board, including the authority to:

(1) Receive complaints and allegations as to misconduct or disability;
(2) Make preliminary evaluations;
(3) Conduct investigations of complaints as directed by the board;
(4) Recommend dispositions;
(5) Maintain the board’s records;
(6)Maintain statistics concerning the operation of the board and make them avail-

able to the board and to the Supreme Court;
(7) Prepare the board’s budget for approval by the board and administer its funds;
(8) Employ and supervise other members of the board’s staff;
(9) Prepare an annual report of the board’s activities for presentation to the board,

to the Supreme Court and to the public;
(10) Employ, with the approval of the board, special counsel, private investigators

or other experts as necessary to investigate and process matters before the board and before
the Supreme Court. The use of the attorney general’s staff prosecutors or law enforcement
officers for this purpose shall not be allowed. The use of the director and staff of the Office of
Lawyers Professional Responsibility for this purpose shall be allowed if the matter involves
conduct of a judge, other than a Supreme Court Justice, that occurred prior to the judge
assuming judicial office. Individuals employed or providing assistance under this section
shall be deemed to be counsel to the Board on Judicial Standards for the purposes of these
rules.

(e) Quorum and Chairperson.
(1) A quorum for the transaction of business by the board shall be six members

of the board.
(2) The board shall elect from its members a chairperson and vice-chairperson,

each of whom shall serve a term of two years. The vice-chairperson shall act as chairperson
in the absence of the chairperson.

(f) Meetings of the Board.Meetings of the board shall be held at the call of the chair-
person, the vice-chairperson, the executive secretary or the written request of threemembers
of the board.

(g) Annual Report. At least once a year the board shall prepare a report summariz-
ing its activities during the preceding year. One copy of this report shall be filed with the
Supreme Court.

(h) Expenses of the Board and Staff.
(1) The expenses of the board shall be paid from appropriations of funds to the

Board on Judicial Standards.
(2) Members of the board shall be compensated for their services as provided by

law.
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(3) In addition to the executive secretary, the board may appoint other employees
to perform such duties as it shall direct, subject to the availability of funds under its budget.

(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment

Rule 1(d)(10) has been modified to allow the use of the director and staff of the Of-
fice of Lawyers Professional Responsibility to provide investigative and support services
in situations involving conduct that occurred prior to a judge assuming judicial office. Re-
lated changes grant the Lawyers Professional Responsibility Board jurisdiction to con-
sider whether such conduct warrants lawyer discipline. R.Bd.Jud.Std. 2; R.L.Prof.Resp.
6Z(a). It is contemplated that complaints about the conduct of a judge occurring prior to
the judge assuming judicial office will be investigated in the first instance by the Office of
Lawyers Professional Responsibility [R.Bd.Jud.Std. 6Z(b); R.L.Prof.Resp. 6Z(b)(2)], and
the results would be disclosed to the Board on Judicial Standards. R.Bd.Jud.Std. 5(a)(4);
R.L.Prof.Resp. 20(a)(10). This allows for efficient and effective use of investigative re-
sources by both disciplinary boards. Related changes also authorize the use of the hearing
record, findings, and recommendations of the lawyer disciplinary process in the judicial
disciplinary process. R.Bd.Jud.Std. 6Z(d); R.L.Prof.Resp. 6Z(b)(4).

Rule 1(d)(10) prohibits the use of the staff of the Office of Lawyers Professional Re-
sponsibility when the pre-bench conduct at issue involves a Supreme Court Justice because
the office’s director and staff are appointed and compensated by the Court. If such a case
were to arise, it is contemplated that the Office of Lawyers Professional Responsibility
would follow existing conflict procedures, which include assigning a former attorney or
former board member to review and follow up on patently frivolous complaints and hiring
outside counsel and investigators to handle other complaints. The prohibition against the
use of office staff does not prohibit communication of confidential information between the
two boards regarding matters involving the conduct of a justice occurring prior to assump-
tion of judicial office.

Modifications to Rule 1(d)(10) also clarify that individuals employed or providing as-
sistance to the executive secretary and the board are considered counsel to the board for
purposes of these rules. This ensures, for example, that the immunity and privilege provi-
sions under Rule 3 and the confidentiality and work product provisions under Rule 5 apply
to these individuals when they are assisting the executive secretary and the board.

RULE 2. JURISDICTION AND POWERS OF BOARD

(a) Powers in General. The board shall have the power to receive complaints, inves-
tigate, conduct hearings, make certain summary dispositions, and make recommendations
to the Supreme Court concerning:

(1) Allegations of judicial misconduct;

(2) Allegations of physical or mental disability of judges;

(3) Matters of voluntary retirement for disability; and

(4) Review of a judge’s compliance with Minnesota Statutes, section 546.27.

(b) Jurisdiction Over Full-Time and Part-Time Judges. The board shall have juris-
diction over the conduct of all judges, including full-time judges, retired judges subject to
assignment, and part-time judges such as conciliation court referees. This jurisdiction shall
include conduct that occurred prior to a judge assuming judicial office. The board shall
have exclusive jurisdiction in matters involving conduct occurring in a judicial capacity.
The Lawyers Professional Responsibility Board shall have jurisdiction to consider whether
discipline as a lawyer is warranted in matters involving conduct of any judge occurring
prior to the assumption of judicial office and conduct of a part-time judge, such as a referee
of conciliation court, not occurring in a judicial capacity.
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(c) Jurisdiction Over Former Judge. The Lawyers Professional Responsibility
Board shall have jurisdiction over a lawyer who is no longer a judge with reference to
allegedly unethical conduct that occurred during or prior to the time when the lawyer held
judicial office, provided such conduct has not been the subject of judicial disciplinary
proceedings as to which a final determination has been made by the Supreme Court.

(d) Subpoena and Depositions.

(1) Depositions Limited. Depositions shall not be allowed, provided that, for
good cause shown, a deposition may be taken of a witness living outside the state or phys-
ically unable to attend the hearing.

(2) Subpoenas for Investigation. During the evaluation and investigative stage
of a proceeding, prior to a finding of sufficient cause to proceed pursuant to Rule 6(d), and
subject to the limitations of Rule 2(d)(1):

(i) Upon resolution of the board, the executive secretary may make applica-
tion for the issuance of a subpoena compelling any person, including a judge, to attend and
give testimony, and to produce documents, books, accounts and other records. Such sub-
poena shall issue upon a showing that the information sought appears reasonably calculated
to lead to the discovery of admissible evidence.

(ii) Failure or refusal of a judge who is the subject of information to co-
operate or the intentional misrepresentation of a material fact by the judge shall constitute
conduct prejudicial to the administration of justice and may be sufficient cause for the board
to proceed under Rule 2(d)(3).

(3) Subpoenas for Hearing. At all other stages of the proceeding following a
finding of sufficient cause to proceed pursuant to Rule 6(d), and subject to the limitations
of Rule 2(d)(1), both the board and the judge being investigated shall be entitled to compel,
by subpoena, attendance and testimony of witnesses, including the judge as a witness, and
the inspection of documents, books, accounts and other records.

(4) Issuing Subpoenas. The District Court of Ramsey County shall issue sub-
poenas.

(5) Motions. Prior to the appointment of a factfinding panel pursuant to Rule
10(a), the District Court of Ramsey County shall have jurisdiction over motions arising
from Rule 2(d) requests. Following the appointment of a factfinding panel, the presider of
the factfinding panel before whom thematter is pending shall have jurisdiction over motions
arising from Rule 2(d) requests and shall have all the powers of a district court judge. Any
resulting decision or order of the presider of the factfinding panel or the District Court
of Ramsey County may not be appealed before entry of the final order in the disciplinary
proceeding. The judge shall be denominated by number or randomly selected initials in any
District Court proceedings.

(e) Impeachment.Nothing in these rules shall affect the impeachment of judges under
the Minnesota Constitution, Article 8.

(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment

Rule 2(a) has been amended to recognize that the board may make certain summary
dispositions. These dispositions include proposed public reprimands under Rule 6(d)(1)(ii),
which are subject to a judge’s right to demand a formal hearing before the reprimand is
made public, and nonpublic warnings, conditions, counseling, treatment, and assistance
directed by the board under Rule 6(f).

Rule 2(b) has been modified to permit the Lawyers Professional Responsibility Board
to also exercise jurisdiction to consider whether discipline as a lawyer is warranted in mat-
ters involving conduct of any judge occurring prior to the assumption of judicial office. As
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set forth in the definition section of these rules, the term "judge" includes any judge, judi-
cial officer, referee, or other hearing officer employed in the judicial branch, and any judge
of the Minnesota Tax Court or Worker’s Compensation Court of Appeals. See Minnesota
Statutes, sections 490.15-.18; 175A.01, subdivision 4; 271.01 (1998). The procedure to be
followed in situations involving pre-bench conduct is set forth in Rule 6Z of these rules.
RULE 3. IMMUNITY; PRIVILEGE

Information submitted to the board or its staff and testimony given in the proceedings
under these rules shall be absolutely privileged, and no civil action predicated thereon may
be instituted against the complainant or witness, or their counsel. Members of the board,
referees, board counsel and staff shall be absolutely immune from suit for all conduct in the
course of their official duties.
(Amended effective January 1, 1996.)
RULE 4. GROUNDS FOR DISCIPLINE

(a) Grounds for Discipline Shall Include:
(1) Conviction of a crime punishable as a felony under state or federal law or any

crime involving moral turpitude;
(2) A persistent failure to perform judicial duties;
(3) Incompetence in the performance of judicial duties;
(4) Habitual intemperance;
(5) Conduct prejudicial to the administration of justice that brings the judicial

office into disrepute, including, but not limited to, discrimination against or harassment of
persons on the basis of race, color, creed, religion, national origin, sex, marital status, sexual
preference, disability or age;

(6) Conduct that constitutes a violation of the Code of Judicial Conduct or Pro-
fessional Responsibility.

(b) Disposition of Criminal Charges. A conviction, acquittal or other disposition of
any criminal charge filed against a judge shall not preclude action by the board with respect
to the conduct upon which the charge was based.

(c) Proceedings Not Substitute for Appeal. In the absence of fraud, corrupt motive
or bad faith, the board shall not take action against a judge for making findings of fact,
reaching a legal conclusion or applying the law as understood by the judge. Claims of error
shall be left to the appellate process.
(Amended effective January 1, 1996.)
RULE 5. CONFIDENTIALITY

(a) Before Formal Complaint and Response. Except as otherwise provided in this
rule, all proceedings shall be confidential until the Formal Complaint and response, if any,
have been filed with the Supreme Court pursuant to Rule 8. The board shall establish pro-
cedures for enforcing the confidentiality provided by this rule.

(1) Upon determination that there is insufficient cause to proceed, the com-
plainant, if any, shall be promptly notified and given a brief explanation of the board’s
action. The complainant shall also be promptly notified of any disposition pursuant to
Rule 6(f).

(2) If at any time the board takes action as may be authorized pursuant to Rule
6(d)(1)(ii), such action shall be a matter of public record.

(3) Any action taken by the board pursuant to Rule 6(f) may be disclosed to the
chief justice, chief judge and/or district administrator of the judicial district in which the
judge sits. Such disclosure is at the discretion of the board and shall be for the purpose of
monitoring future conduct of the judge and for assistance to the judge in modifying the
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judge’s conduct. To the extent that any information is disclosed by the board pursuant to
this provision, the chief justice, chief judge and/or district administrator shall maintain the
confidentiality of the information in accordance with Rule 5.

(4) Information may be disclosed between the Board on Judicial Standards or
executive secretary and the Lawyers Professional Responsibility Board or the director in
furtherance of their duties to investigate and consider conduct that occurred prior to a judge
assuming judicial office.

(b) After Formal Complaint and Response.Upon the filing of the Formal Complaint
and written response, if any, with the Supreme Court, the files of the board, other than the
Formal Complaint and the written response thereto, shall remain confidential unless and
until any documents, statements, depositions or other evidence in the files of the board are
introduced or used in a public hearing as provided in Rule 10.

(c) Work Product. The work product of the executive secretary and board counsel,
and the records of the board’s deliberations, shall not be disclosed.

(d) Public Statements by Board.

(1) In any case in which the subject matter becomes public through independent
sources or through a waiver of confidentiality by the judge, the board may issue statements
as it deems appropriate in order to confirm the pendency of the investigation, to clarify
the procedural aspects of the disciplinary proceedings, to explain the right of the judge to
a fair hearing without prejudgment and to state that the judge denies the allegations. The
statement shall be first submitted to the judge involved for comments and criticisms prior to
its release, but the board in its discretion may release the statement as originally prepared.

(2) If the inquiry was initiated as a result of notoriety or because of conduct that
is a matter of public record, information concerning the lack of cause to proceed may be
released by the board.

(3) The board may make such disclosures as it deems appropriate whenever the
board has determined that there is a need to notify another person or agency in order to
protect the public or the administration of justice.

(e) Disclosure for Judicial Selection, Appointment, Election or Assignment.When
any state or federal agency seeks material in connection with the selection or appointment
of judges or the assignment of a retired judge to judicial duties, the board may release infor-
mation from its files only (1) if the judge in question agrees to such dissemination and (2)
if the file reflects some action of the board pursuant to Rule 6(d), Rule 6(f) or Rule 7. If the
board action was taken on or after January 1, 1996, such information may also be released
if a judge is involved in a contested election, subject to the same restrictions.

(f) Waiver of Confidentiality. A respondent judge may waive confidentiality at any
time during the proceedings.

(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment

Rule 5(a) has been modified by the addition of clause (4) to permit the exchange
of information between the two disciplinary boards and their staff in situations involv-
ing conduct of a judge that occurred prior to the judge assuming judicial office. See
also R.L.Prof.Resp. 20(a)(10). Both the Board on Judicial Standards and the Lawyers
Professional Responsibility Board have jurisdiction in such cases. R.Bd.Jud.Std. 2(b);
R.L.Prof.Resp.6Z.

RULE 6. PROCEDURE PRIOR TO SUFFICIENT CAUSE DETERMINATION

(a) Initiation of Inquiry. An inquiry may be initiated as follows:

(1) An inquiry relating to conduct of a judge may be initiated upon a complaint.
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(2) The board may on its ownmotionmake an inquiry into the conduct or physical
or mental condition of a judge.

(3) Upon request of the Chief Justice of the Supreme Court, the board shall make
an inquiry into the conduct or physical or mental condition of a judge.

(b) Preliminary Evaluation. Upon receipt of a complaint as to conduct that might
constitute grounds for discipline, the executive secretary shall conduct a prompt, discreet
and confidential evaluation. The results of all evaluations shall be routinely submitted to
the board.

(c) Investigation; Discretionary Notice.
(1) Upon review of the preliminary evaluation, or on its own motion, the board

may, by resolution, authorize an investigation.
(2) Notice that an investigation has been authorized may be given to the judge

whose conduct or physical or mental condition is being investigated.
(d) Sufficient Cause Determination.

(1) The board shall promptly consider the results of the investigation. If the board
determines that there is sufficient cause to proceed, it shall either:

(i) comply with Rule 7, or where authorized under Rule 6Z(c), proceed di-
rectly to Rule 8; or

(ii) if the judge’s conduct was unacceptable under one of the grounds for ju-
dicial discipline that does not merit formal proceedings or further discipline by the Supreme
Court, issue a public reprimand. Prior to the issuance of a public reprimand pursuant to this
Rule 6(d)(1)(ii), the judge shall be served with a copy of the proposed reprimand and a
notice setting forth the time within which these rules require the judge to either submit
comments and criticisms or to demand a formal hearing as provided in Rule 8. Within 20
days of service of the proposed reprimand, the board shall be served with either a written
demand for a formal hearing as provided in Rule 8, or the written comments and criticisms
of the judge regarding the proposed reprimand. If a timely demand for a formal hearing is
made, the board shall comply with Rule 8. If no timely demand for a hearing is made, the
board may consider the comments and criticisms, if any, but may in its discretion release
the reprimand as originally prepared.

(2) A finding of sufficient cause shall require the concurrence of a majority of the
full board.

(e) Insufficient Cause to Proceed.
(1) Upon determination that there is insufficient cause to proceed, the board shall

promptly comply with Rule 5(a)(1). If informed of the proceeding, the judge shall also be
promptly notified of its termination and the file shall be closed.

(2) A closed file may not be referred to by the board in subsequent proceedings
unless the board has proceeded according to Rule 6(d) or (f) or Rule 7.

(f) Dispositions in Lieu of Further Proceedings. Even though the board does not
find sufficient cause to proceed pursuant to Rule 7, it may make any of the following dis-
positions, unless the underlying conduct is part of a pattern involving the same or similar
conduct:

(1) The board may warn the judge that the conduct may be cause for discipline.
(2) The board may impose reasonable conditions on a judge’s conduct.
(3) The board may direct professional counseling, treatment or assistance for the

judge.
(g) Objection to Dispositions. Any judge objecting to disposition of a complaint pur-

suant to Rule 6(f) may demand a full hearing before a factfinder as provided in Rule 8.
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(h) Representation byCounsel.A judgemay be represented by counsel, at the judge’s
expense, at any stage of the proceedings under these rules.
(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment
The change in Rule 6(d)(1)(i) recognizes that the Board on Judicial Standards may

proceed directly to issuance of a formal complaint under Rule 8 when there has been a
related public proceeding before the Lawyers Professional Responsibility Board involving
conduct of a judge that occurred prior to the judge assuming judicial office. In these cir-
cumstances the procedure under Rule 7 may only serve to delay the disciplinary process.

Modifications to Rule 6(d)(1)(ii) allow the board to submit a proposed public repri-
mand to the judge for conduct that is unacceptable but not so serious as to warrant further
discipline, e.g., a censure, by the Supreme Court. Disciplinary bodies in other jurisdictions
have similar authority. See, e.g., Rule 6(g)(1), Rules of Procedure for the Arizona Com-
mission on Judicial Conduct; Rules of the Georgia Judicial Qualifications Commission,
Definition (c). The change is intended to provide the board with guidance regarding when
it is appropriate to proceed directly to a proposed reprimand (which is subject to a judge’s
right to demand a formal hearing before the reprimand is made public) in lieu of formal
charges under Rules 7 and 8.
RULE 6Z. PROCEDURE FOR CONDUCT OCCURRING PRIOR TO ASSUMP-
TION OF JUDICIAL OFFICE

(a) Complaint; Notice. If either the executive secretary or the Office of Lawyers Pro-
fessional Responsibility initiates an inquiry or investigation, or receives a complaint, con-
cerning the conduct of a judge occurring prior to assumption of judicial office, it shall so
notify the other. Notice is not required if all proceedings relating to the inquiry, investiga-
tion or complaint have been resolved before the judge assumes judicial office.

(b) Investigation. Complaints of a judge’s unprofessional conduct occurring prior to
the judge assuming judicial office shall be investigated by the Office of Lawyers Profes-
sional Responsibility and processed pursuant to the Rules on Lawyers Professional Re-
sponsibility. The Board on Judicial Standards may suspend a related inquiry pending the
outcome of the investigation and/or proceedings.

(c) Authority of Board on Judicial Standards to Proceed Directly to Public
Charges. If probable cause has been determined under Rule 9(j)(ii) of the Rules on
Lawyers Professional Responsibility or proceedings before a referee or the Supreme Court
have been commenced under those rules, the Board on Judicial Standards may, after
finding sufficient cause under Rule 6 of the Rules of the Board on Judicial Standards,
proceed directly to the issuance of a formal complaint under Rule 8 of those rules.

(d) Record of Lawyer Discipline Admissible in Judicial Disciplinary Proceeding.
If there is a hearing under Rule 9 or Rule 14 of the Rules on Lawyers Professional Respon-
sibility, the record of the hearing, including the transcript, and the findings and conclusions
of the panel, referee, and/or the Court shall be admissible in any hearing convened pursuant
to Rule 10 of the Rules of the Board on Judicial Standards. Counsel for the judge and the
board may be permitted to introduce additional evidence, relevant to alleged violations of
the Code of Judicial Conduct, at the hearing under Rule 10.
(Added effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment
Rule 6Z outlines the process for handling complaints concerning conduct by a judge

before assuming judicial office. Related changes grant the Lawyers Professional Respon-
sibility Board jurisdiction to consider whether such conduct warrants lawyer discipline,
while the Board on Judicial Standards retains jurisdiction to consider whether the same
conduct warrants judicial discipline. R.Bd.Jud.Std. 2; R.L.Prof.Resp. 6Z(a).
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The provisions of Rule 6Z(a)-(d) are repeated in R.L.Prof.Resp. 6Z(b)(1)-(4). The com-
mittee felt that repetition of the significant procedural provisions was more convenient and
appropriate than a cross-reference.

Rule 6Z(a) requires the staff of the Lawyers Professional Responsibility Board and
the Judicial Standards Board to notify each other about complaints concerning conduct
by a judge occurring before the judge assumed judicial office. Notice is not required if all
proceedings relating to the inquiry, investigation or complaint have been resolved before
the judge assumed judicial office.

Rule 6Z(a) neither increases nor decreases the authority of the executive secretary
or Office of Lawyers Professional Responsibility to investigate or act on any matter. That
authority is governed by other rules. Rule 6Z(a) merely establishes a mutual duty to provide
notice about complaints or inquiries concerning conduct of a judge occurring before the
judge assumed judicial office.

Although a fair number of complaints received by the executive secretary and the Of-
fice of Professional Responsibility are frivolous, there have been relatively few complaints
concerning conduct occurring prior to a judge assuming judicial office. Thus, the commit-
tee believes that this procedure will not result in a needless duplication of efforts.

Under Rule 6Z(b) it is contemplated that complaints about the conduct of a judge
occurring prior to the judge assuming judicial office will be investigated in the first instance
by the Office of Lawyers Professional Responsibility, and the results would be disclosed
to the Board on Judicial Standards. R.Bd.Jud.Std. 5(a)(4); R.L.Prof.Resp. 20(a)(10). This
allows for efficient and effective use of investigative resources by both disciplinary boards.

Rule 6Z(c) authorizes the Board on Judicial Standards to proceed directly to issuance
of a formal complaint under Rule 8 when there has been a related public proceeding un-
der the Rules on Lawyers Professional Responsibility involving conduct of a judge that
occurred prior to the judge assuming judicial office. In these circumstances the procedure
under Rule 7 may only serve to delay the disciplinary process.

Rule 6Z(c) does not prohibit the Board on Judicial Standards from proceeding to pub-
lic disciplinary proceedings in cases in which only private discipline (e.g., an admonition)
has been imposed under the Rules on Lawyers Professional Responsibility for conduct of
a judge occurring prior to the judge assuming judicial office. In these cases, the Board on
Judicial Standards would be required to follow Rule 7 (unless, of course, the matter is re-
solved earlier, for example, by dismissal or public reprimand).

Rule 6Z(d) authorizes the use of the hearing record and the findings and recommenda-
tions of the lawyer disciplinary process in the judicial disciplinary process. This is intended
to streamline the judicial disciplinary hearing when there has already been a formal fact
finding hearing in the lawyer disciplinary process, and permits the Supreme Court to rule
on both disciplinary matters as quickly as possible.

Under Rule 6Z(d) it is contemplated that the hearing record and the findings and con-
clusions of the lawyer disciplinary process will be the first evidence introduced in the Rule
10 judicial disciplinary hearing. Counsel for the board and the judge may be permitted to
introduce additional evidence relevant to alleged Code of Judicial Conduct violations at
the hearing. Counsel must be aware that there may be situations in which the introduction
of additional evidence will not be permitted. See, e.g., In re Gillard, 260 N.W.2d 562, 564
(Minn. 1977) (after review of hearing record and findings and conclusions from lawyer
disciplinary process, Supreme Court ruled that findings would not be subject to collateral
attack in the related judicial disciplinary proceeding and that additional evidence may be
introduced only as a result of a stipulation or order of the fact finder); In re Gillard, 271
N.W.2d 785, 809 (Minn. 1978) (upholding removal and disbarment where Board on Judi-
cial Standards as fact finder refused to consider additional testimony but allowed filing of
deposition and exhibits and made alternative findings based on those filings). Although the
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rules do not expressly provide for a pre-hearing conference, it is contemplated that admissi-
bility issues will be resolved by the presider of the fact finding panel sufficiently in advance
of the hearing to allow the parties adequate time to prepare for the hearing.

RULE 7. PROCEDURE WHERE SUFFICIENT CAUSE FOUND

(a) Statement of Charges.

(1) If no reprimand is issued under Rule 6(d)(1)(ii) after a finding of sufficient
cause to proceed, the executive secretary shall prepare a Statement of Charges against the
judge setting forth the factual allegations and the time within which these rules require the
judge to serve a written response. Where more than one act of misconduct is alleged, each
shall be clearly set forth.

(2) The judge shall be served promptly with a copy of the Statement of Charges.
Service shall be accomplished in accordance with the Rules of Civil Procedure.

(3) The judge shall serve a written response on the board within 20 days of service
of the Statement of Charges. A personal appearance before the board shall be permitted in
lieu of or in addition to a written response. In the event that the judge elects to appear
personally, a verbatim record of the proceedings shall be made.

(b) Termination after Response. The board may terminate the proceeding and dis-
miss the Statement of Charges following the response by the judge, or at any time thereafter,
and shall in that event comply with Rule 5(a)(1) and give notice to the judge that it has found
insufficient cause to proceed.

(c) Quorum. If the board elects to proceed as authorized in Rule 8, such action must
be by concurrence of a majority of the full board.

(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comments - 1999 Amendments

The cross reference to Rule 6(d)(1)(ii) recognizes that in certain situations the board
may proceed directly to a proposed reprimand (which is subject to a judge’s right to demand
a formal hearing before the reprimand is made public) in lieu of formal charges under Rules
7 and 8.

RULE 8. FORMAL COMPLAINT AND NOTICE

(a) Formal Complaint.

(1) Promptly following the board’s determination pursuant to Rule 7(c), or when
required pursuant to Rule 6(d)(1)(ii) or Rule 16(a), the board shall issue a Formal Com-
plaint setting forth the charges against the judge, the factual allegations and the time within
which these rules require the judge to serve a written response. Where more than one act
of misconduct is alleged, each shall be clearly set forth.

(2) The judge shall be served promptly with a copy of the Formal Complaint.
Service shall be accomplished in accordance with the Rules of Civil Procedure.

(3) The judge shall serve a written response on the board within 20 days of service
of the Formal Complaint. The executive secretary, upon receiving the written response of
the judge, or if none has been received, within 25 days of service of the Formal Complaint,
shall file the Formal Complaint and the written response, if any, with the Supreme Court.

(b) Notice of Hearing.

(1) Upon the filing of Formal Complaint and Response, if any, with the Supreme
Court, the board shall schedule a public hearing. The date shall be selected to afford the
judge ample time to prepare for the hearing, but shall not be later than 90 days after the
filing of the Formal Complaint with the Supreme Court. The judge and all counsel shall be
notified of the time and place of the hearing.
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(2) In extraordinary circumstances, the board shall have the authority to extend
the hearing date as it deems proper.
(Amended effective January 1, 1996.)
RULE 9. DISCOVERY

(a) Witnesses; Depositions. Within 20 days after the service of a response, or after
the expiration of the time for service of a response, whichever occurs first, counsel for the
board and the judge shall exchange the names and addresses of all persons known to have
knowledge of the relevant facts. The presider of the factfinding panel shall set a date for
the exchange of the names and addresses of all witnesses the parties intend to call at the
hearing. Subpoenas and depositions shall be governed by Rule 2(d).

(b) Other Evidence. Counsel for the board and the judge shall exchange:
(1) non-privileged evidence relevant to the Formal Complaint, documents to be

presented at the hearing, witness statements and summaries of interviews with witnesses
who will be called at the hearing; and

(2) other material only upon good cause shown to the presider of the factfinding
panel.

(c) Exculpatory Evidence. Counsel for the board shall provide the judge with excul-
patory evidence relevant to the Formal Complaint.

(d) Duty of Supplementation. Both the board and the judge have a continuing duty
to supplement information required to be exchanged under this rule.

(e) Completion of Discovery. All discovery must be completed within 60 days of the
service of the response or the expiration of the time for service of the response, whichever
occurs first.

(f) Failure to Disclose. The presider of the factfinding panel may preclude either party
from calling a witness at the hearing if the party has not provided the opposing party with
the witness’ name and address, any statements taken from the witness or summaries of any
interviews with the witness.

(g) Resolution of Disputes.Disputes concerning discovery shall be determined by the
presider of the factfinding panel before whom the matter is pending. The decisions of the
presider of the factfinding panel may not be appealed before entry of the final order in the
disciplinary proceeding.

(h) Civil Rules Not Applicable. Proceedings under these rules are not subject to the
Rules of Civil Procedure regarding discovery except Rules 26.03, 30.02-.07, 32.04-.05, and
37.04.
(Amended effective January 1, 1996.)
RULE 10. FORMAL HEARING

(a) Factfinder. The formal hearing shall be a public hearing conducted before a three-
member panel, acting as a factfinder. Members of the factfinding panel shall be appointed
by the Chief Justice of the Supreme Court within 10 days of the filing of the Formal Com-
plaint with the Supreme Court. One member of the factfinding panel who is either a judge
or a lawyer shall be designated as the presider by the Chief Justice of the Supreme Court.
Whenever possible, two members of the factfinding panel shall be retired judges, in good
standing, but in any event, shall be either judges or lawyers, and onemember of the factfind-
ing panel shall be a citizen who is not a judge, retired judge or lawyer.

(b) Rules of Evidence and Due Process. In the hearing, all testimony shall be under
oath, the Rules of Evidence shall apply, and the judge shall be accorded due process of law.

(c) Presentation: Burden of Proof; Cross-Examination; Recording.
(1) An attorney or attorneys of the board’s staff or special counsel retained for

the purpose, shall present the matter to the factfinder.
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(2) The board has the burden of proving by clear and convincing evidence the
facts justifying action.

(3) The judge shall be permitted to adduce evidence and produce and cross-ex-
amine witnesses, subject to the Rules of Evidence.

(4) Every formal hearing conducted under these rules shall be recorded verbatim.
(d) Amendments. By leave of the presider of the factfinding panel for good cause

shown or by consent of the judge, the Formal Complaint may be amended after commence-
ment of the hearing if the judge and the judge’s counsel are given adequate time to prepare
a response.
(Amended effective January 1, 1996.)
RULE 11. PROCEDURE FOLLOWING FORMAL HEARING

(a) Submission by Factfinder. The factfinder shall submit its findings and recommen-
dations, along with the record and transcript of testimony, to the board for review. The same
materials shall also be provided to the judge under investigation.

(b) Objections to Findings. Counsel for the judge and board may submit written ob-
jections to the findings and recommendations.

(c) Review by the Board. The findings and recommendations and the hearing record
shall be promptly reviewed by the board. The board may substitute its judgment for that of
the factfinder.

(d) Recommended Discipline.Based on clear and convincing evidence in the hearing
record, the board shall make a recommendation to the Supreme Court of any of the follow-
ing sanctions:

(1) Removal;
(2) Retirement;
(3) Imposing discipline as an attorney;
(4) Imposing limitations or conditions on the performance of judicial duties;
(5) Censure;
(6) Imposing a civil penalty;
(7) Suspension with or without pay; or
(8) Any combination of the above sanctions.

(e) Quorum; Dissent; Dismissal.
(1) A recommendation for discipline shall be reported to the Supreme Court only

if concurred in by a majority of the full board.
(2) If a majority of the full board fail to concur in a recommendation for disci-

pline, the matter shall be dismissed.
(3) Any dissenting opinion shall be transmitted to the Supreme Court with the

majority decision.
(Amended effective January 1, 1996; amended effective March 30, 1999.)

Advisory Committee Comment - 1999 Amendment
Rule 11(d)(5) has been modified by deleting reprimand from the list of sanctions that

may be issued after a formal hearing. Under Rule 6(d)(1)(ii), a reprimand may be issued by
the board without resort to formal proceedings in situations involving conduct that is un-
acceptable under one of the grounds for judicial discipline but not so serious as to warrant
further discipline, such as a censure, by the Supreme Court.
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RULE 12. COSTS
(a) Witness Fees.

(1) All witnesses shall receive fees and expenses to the same extent allowable in
an ordinary civil action.

(2) Expenses of witnesses shall be borne by the party calling them, unless:
(i) Physical or mental disability of the judge is in issue, in which case the

board shall reimburse the judge for the reasonable expenses of the witnesses whose testi-
mony is related to the disability; or

(ii) The judge is exonerated of the charges, in which case the Supreme Court
may determine that the imposition of costs and expert witness fees would work a financial
hardship or injustice and shall then order that those fees be reimbursed.

(b) Transcript Cost. A transcript of all proceedings shall be provided to the judge
without cost.

(c) Other Costs. All other costs of these proceedings shall be at public expense.
(Amended effective January 1, 1996.)
RULE 13. SUPREME COURT REVIEW

(a) Filing and Service. The board shall, at the time it files its record, findings and
recommendations with the Supreme Court, serve copies upon the respondent judge. Proof
of service shall also be filed with the Court.

(b) Prompt Consideration.Upon the filing of a recommendation for discipline or dis-
ability retirement, the Court shall promptly docket the matter for expedited consideration.

(c) Briefs. The board shall, and the judge may, file briefs with the Court in accordance
with the requirements of Rule 128, Rules of Civil Appellate Procedure.

(d) Additional Findings and Filings; Supplemental Record.
(1) If the Court desires an expansion of the record or additional findings with

respect either to the recommendation for discipline or to the sanction to be imposed, it shall
remand the matter to the board with appropriate directions, retaining jurisdiction, and shall
stay proceedings pending receipt of the board’s filing of the additional record.

(2) The Court may order additional filings or oral argument as to specified issues
or the entire matter.

(3) The Court without remand and prior to the imposition of discipline may accept
or solicit supplementary filings with respect to medical or other information, provided that
the parties have notice and an opportunity to be heard.

(e) Delay for Further Proceedings. The Court, on receipt of notice of an additional
proceeding before the board involving the same judge, may stay proceedings pending the
board’s termination of this additional proceeding. In the event that additional recommenda-
tions for discipline of the judge are filed, the Court may impose a single sanction covering
all recommendations.

(f) Decision. The Court shall review the record of the proceedings on the law and the
facts and shall file a written opinion and judgment directing such disciplinary action as it
finds just and proper, accepting, rejecting or modifying in whole or in part, the recommen-
dation of the board.

(g) Consideration of Lawyer Discipline.When the Board on Judicial Standards rec-
ommends the removal of a judge, the Court shall promptly notify the judge and the Lawyers
Professional Responsibility Board and give them an opportunity to be heard in the Court
on the issue of lawyer discipline.

(h) Charge Against Supreme Court Justice.When any Formal Complaint has been
filed against a member of the Supreme Court, the review under Rule 13 shall be heard and
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submitted to a panel consisting of the Chief Judge of the Court of Appeals or designee and
six others chosen at random from among the judges of the Court of Appeals by the Chief
Judge or designee.

(i) Petition for Rehearing. In its decision, the Court may direct that no petition for
rehearing will be entertained, in which event its decision shall be final upon filing. If the
Court does not so direct, the respondent may file a petition for rehearing in accordance with
the requirements of Rule 140, Rules of Civil Appellate Procedure.
(Amended effective January 1, 1996.)
RULE 14. INTERIM SUSPENSION

(a) Pending Criminal Prosecution. The Supreme Court may, without the necessity
of board action, suspend a judge with pay upon the filing of an indictment or complaint
charging the judge with a crime punishable as a felony under state or federal law. The
Supreme Court may suspend the pay of such judge upon a conviction of a crime punishable
as a felony under state or federal law or any other crime involving moral turpitude. If the
conviction is reversed, suspension terminates and the judge shall be paid the salary for the
period of suspension.

(b) Pending Final Decision. Interim suspension, with pay, pending final decision as
to ultimate discipline, may be ordered by the Supreme Court in any proceeding under these
rules.

(c) Review of Permissive Suspension. Any judge suspended under section (b) of this
rule shall be given a prompt hearing and determination by the Supreme Court upon appli-
cation for review of the interim suspension order.

(d) Incompetency Suspension. Upon a determination by the board of a judge’s in-
competence, there shall be an immediate interim suspension, with pay, pending a final dis-
position by the Supreme Court.

(e) Disability Suspension. A judge who claims that a physical or mental disability
prevents the judge from assisting in the preparation of a defense in a proceeding under
these rules shall be placed on interim suspension, with pay. Once an interim suspension has
been imposed, there shall be a determination pursuant to Rule 15 of whether in fact there is
such a disability. If there is such a disability, the judge may be retired. If there is a finding
of no disability, the disciplinary proceeding shall continue.
(Amended effective January 1, 1996.)
RULE 15. SPECIAL PROVISIONS FOR CASES INVOLVING PHYSICAL OR
MENTAL DISABILITY

(a) Procedure. In carrying out its responsibilities regarding physical or mental disabil-
ities, the board shall follow the same procedures that it employs with respect to discipline
for misconduct.

(b) Representation by Counsel. If the judge in a matter relating to physical or men-
tal disability is not represented by counsel, the board or, if a factfinding panel has been
appointed, the presider of the factfinding panel, shall appoint an attorney to represent the
judge at public expense.

(c) Medical Privilege.
(1) If the complaint involves the physical or mental condition of the judge, a

denial of the alleged condition shall constitute a waiver of medical privilege, and the judge
shall be required to produce the judge’s medical records.

(2) If medical privilege is waived, the judge is deemed to have consented to a
physical or mental examination by a qualified medical practitioner designated by the board.
The report of the medical practitioner shall be furnished to the board and the judge.
(Amended effective January 1, 1996.)



1687 PROFESSIONAL RULES

RULE 16. INVOLUNTARY RETIREMENT
(a) Procedure. A judge who refuses to retire voluntarily may be involuntarily retired

by the Supreme Court. If attempts to convince a judge to retire voluntarily fail, then the
board shall proceed as provided in Rules 8, 9, 10 and 11. The Supreme Court shall then
proceed as provided in Rule 13.

(b) Effect of Involuntary Retirement. A judge who is involuntarily retired shall be
ineligible to perform judicial duties pending further order of the Supreme Court and may,
upon order of the Supreme Court, be transferred to inactive status or indefinitely suspended
from practicing law in the jurisdiction.
(Amended effective January 1, 1996.)
RULE 17. EXPUNGEMENT

The executive secretary shall expunge records as follows:
(a) Dismissals. All records or evidence of a complaint found without sufficient cause

shall be destroyed three years after the complaint is received by the board or the board
authorizes an investigation, whichever occurs first, except in the event of a new complaint
involving the same judge within the three years which event shall renew the three year
period.

(b) Case Files on Deceased Judges. All case files on deceased judges shall be de-
stroyed.

(c) Exceptions. Upon application by the executive secretary to the chairperson for
good cause shown and with notice and opportunity to be heard to the judge, records which
would otherwise be expunged under this rule may be retained for such additional time as
the chairperson may deem appropriate.
(Added effective January 1, 1996.)
RULE 18. AMENDMENT OF RULES

As procedural and other experience may require or suggest, the board may petition the
Supreme Court for further rules of implementation or for necessary amendments to these
rules.
(Renumbered effective January 1, 1996.)
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INDEX - JUDICIAL STANDARDS

ATTORNEYS
Representation, Judicial Standards Board, Rule 1

BURDEN OF PROOF
Formal hearings, Judicial Standards Board, Rule 10

COMPLAINTS
Amendment, after commencement of hearing, Rule 10
Dismissed complaints, expungement of record, Rule 17
Proceeding directly to public charge, grounds, Rule 6Z
Unprofessional conduct prior to assumption of judicial office, Rule 6Z

COSTS AND DISBURSEMENTS (COURTS)
Judicial Standards Board, public expense, Rule 12

COURT OF APPEALS
Judges, representation on Judicial Standards Board, Rule 1

CROSS-EXAMINATION
Formal hearings, Judicial Standards Board, Rule 10

DISCOVERY
Judicial Standards Board, generally, Rule 9

DISMISSALS
Dismissed complaints, expungement of record, Rule 17

DISTRICT COURT JUDGES
Representation, Judicial Standards Board, Rule 1

EVIDENCE
Judicial Standards Board, Rule 6Z, 10

GOVERNOR
Judicial Standards Board, members, appointment, Rule 1

JUDGES
Claims of error against, proper forum, Rule 4
Complaints against
Amendment, after commencement of hearing, Rule 10
Formal complaints, Judicial Standards Board, Rule 8
Unprofessional conduct before assumption of judicial office, Rule

6Z
Criminal charges against, disposition, effect, Rule 4
Disability
Disability suspension, Rule 14
Disciplinary action, Rule 15

Disciplinary action
Confidentiality, Rule 5
Findings and recommendations, Judicial Standards Board, Rule 13
Findings of factfinding panel, Judicial Standards Board hearings,

Rule 11
Formal complaints, Rule 8
Grounds, generally, Rule 4
Insufficient cause to proceed, Rule 6
Judicial Standards Board proceedings, Rule 5, 6
Notice of hearing, Rule 8
Physical or mental disability, Rule 15
Statement of charges, Rule 7
Suspension, Rule 14

Impeachment, application of law, Rule 2
Incompetency suspension, Rule 14
Representation, Judicial Standards Board, Rule 1
Retirement, involuntary retirement, Rule 16
Unprofessional conduct prior to assumption of judicial office, Rule 6Z

JUDICIAL STANDARDS BOARD
Chairperson, election, Rule 1
Depositions, taking, limitations, Rule 2
Dispositions, in lieu of further proceedings, generally, Rule 6
Evidence, Rule 6Z, 10
Executive secretary
Duties, generally, Rule 1
Preliminary evaluations, duties, Rule 6
Statement of charges, duties, Rule 7
Subpoenas, duties, Rule 2
Work product, disclosure, prohibited, Rule 5

Hearings
Amendment of complaint after commencement of hearing, Rule

10
Due process, Rule 10

JUDICIAL STANDARDS BOARD (Cont’d)
Hearings (Cont’d)
Factfinding panel, Rule 10, 11
Formal hearings
Procedure, Rule 10
Procedure following, Rule 11

Notice of hearing, Rule 8
Recording, Rule 10
Rules of evidence, application of rules, Rule 10

Investigations by, Rule 1, 6
Jurisdiction, over judges, Rule 2
Members
Generally, Rule 1
Immunity from lawsuits, Rule 3

Opinions, dissenting, Rule 11
Organization, generally, Rule 1
Proceedings
Complaints, proceeding directly to public charge, grounds, Rule

6Z
Confidentiality, Rule 5
Disciplinary recommendations, Rule 11
Discovery, Rule 9
Evidence, Rule 6Z, 10
Findings and recommendations, Rule 13
Formal complaints, Rule 8
Hearings, Rule 8, 10, 11
Physical or mental disability of judge, duties, Rule 15
Prior to sufficient cause determination, Rule 6
Proceeding to hearings, sufficient cause, Rule 7
Quorum, Rule 1
Termination, following response to statement of charges, Rule 7

Records, Rule 1, 17
Reports given, annual report, Rule 1
Rules governing, generally, Rule 1 to Rule 18
Subpoenas, issuance, Rule 2
Vice-chairperson, election, Rule 1
Work product, disclosure, prohibited, Rule 5

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
Judges, duties regarding
Investigations, unprofessional conduct before assuming office,

Rule 6Z
Judicial Standards Board recommendations of removal, notice

received, Rule 13

MOTIONS
Power to hear, Rule 2

PRIVILEGES AND IMMUNITIES
Judicial Standards Board, immunity from lawsuits, Rule 3

RAMSEY COUNTY DISTRICT COURT
Judges, misconduct investigations, duties regarding, Rule 2

SENATE
Judicial Standards Board members, approval, Rule 1

SERVICE OF PROCESS
Formal complaints, Rule 8
Statement of charges, Rule 7

SUBPOENAS
Subpoenas for hearing, Rule 2
Subpoenas for investigation, executive secretary, duties, Rule 2

SUPREME COURT
Chief justice
Judicial Standards Board hearing presiders, appointment, Rule 10

Judges, formal complaints against, procedure, Rule 13
Judicial Standards Board, court duties regarding
Annual reports of board, Rule 1
Board decisions, notice to court, Rule 11
Hearings on findings and recommendations, Rule 13
Petitions to amend board rules, Rule 18
Suspension of respondent judges, orders, Rule 14

TRANSCRIPTS
Judicial Standards Board hearings, Rule 12

WITNESSES
Expenses, payment, Rule 12
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WITNESSES (Cont’d)
Fees, Rule 12
Lists, disclosure, Rule 9

WITNESSES (Cont’d)
Names and addresses, failure to disclose, sanctions, Rule 9
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Grounds for Judicial Recall
TEXT OF RULE

GROUNDS FOR JUDICIAL RECALL
A judge may be subject to recall for serious malfeasance or nonfeasance during the

term of office in the performance of the duties of the office or conviction during the term
of office for a serious crime. No judge may be recalled for the discretionary performance
of a lawful act or a prescribed duty.

(a) "Malfeasance" means the intentional commission of an unlawful or wrongful act
by a judge in the performance of the judge’s duties that is substantially outside the scope
of the authority of the judge and that substantially infringes on the rights of any person or
entity.

(b) "Nonfeasance" means the intentional, repeated failure of a judge to perform spe-
cific acts that are required duties of the judge.

(c) "Serious crime" means a crime that is punished as a gross misdemeanor, as defined
in Minnesota Statutes, section 609.02, and that involves assault, intentional injury or threat
of injury to person or public safety, dishonesty, stalking, aggravated driving while intoxi-
cated, coercion, obstruction of justice, or the sale or possession of controlled substances.

"Serious crime" also means a crime that is punished as a misdemeanor, as defined in
section 609.02, and that involves assault, intentional injury or threat of injury to person
or public safety, dishonesty, coercion, obstruction of justice, or the sale or possession of
controlled substances.
(Added effective July 1, 1998.)


