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GENERAL RULES OF PROCEDURE
FOR THE DISTRICT COURT

Part A. Rules of Civil Procedure for the District Court

Adopted November 14, 1974
Effective January 1, 1978
As amended through August 1, 1980
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(2) Text of Rules

I. SCOPE OF RULES—ONE FORM OF ACTION

Rule 1. Scope of Rules

These rules govern the procedure in the district courts of the State of Min-
nesota in all suits of a civil nature, with the exceptions stated in Rule 81. They
shall be construed to secure the just, speedy, and inexpensive determination of
every action.

Rule 2. One Form of Action
There shall be one form of action to be known as ‘“‘civil actions.”

II. COMMENCEMENT OF THE ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencement of the Action; Service of the Complaint

3.01 Commencement of the Action

A civil action is commenced against each defendant when the summons is
served upon him or is delivered to the proper officer for such service; but such
delivery shall be ineffectual unless within 60 days thereafter the summons be
actually served on him or the first publication thereof be made. -

3.02 Service of Complaint

A copy of the complaint shall be served with the summons, except when the
service is by publication as provided in Rule 4.04.

Rule 4. Process

4.01 Summons; Form

The summons shall state the name of the court and the names of the par-
ties, be subscribed by the plaintiff or by his attorney, give an address within the
state where the subscriber may be served in person and by mail, state the time
within which these rules require the defendant to serve his answer, and notify
him that if he fails to do so judgment by default will be rendered against him for
the relief demanded in the complaint.

(As amended March 3, 1959, effective July 1, 1959.)
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4.02 By Whom Served

The sheriff of the county in which the defendant is found may make service
of summons and other process, and fees and mileage shall be allowed therefor.
Any person not a party to the action may make service of a summons.

4.03 Personal Service

Service of summons within the state shall be made as follows:

(a) Upon an Individual. Upon an individual by delivering a copy to him per-
sonally or by leaving a copy at his usual place of abode with some person of
suitable age and discretion then residing therein.

If the individual has, pursuant to statute, consented to any other method of
service or appointed an agent to receive service of summons, or if a statute des-
ignates a state official to receive service of summons, service may be made in
the manner provided by such statute.

If the individual is confined to a state institution, by serving also the chief
executive officer at the institution.

If the individual is an infant under the age of 14 years, by serving also his
father or mother, and if he have neither within the state, then a resident guard-
ian if he have one known to the plaintiff, and if he have none, then the person
having control of such defendant, or with whom he resides, or by whom he is
employed.

(b) Upon Partnerships and Associations. Upon a partnershlp or association
which is subject to suit under a common name, by delivering a copy to a
member or the managing agent of the partnership or association. If the partner-
ship or association has, pursuant to statute, consented to any other method of
service or appointed an agent to receive service of summons, or if a statute des-
ignates a state official to receive service of summons, service may be made in
the manner provided by such statute.

(c) Upon a Corporation. Upon a domestic or foreign corporation, by deliv-
ering a copy to an officer or managing agent, or to any other agent authorized
expressly or impliedly or designated by statute to receive service of summons,
and if the agent is one authorized or designated under statute to receive service
any statutory provision for the manner of such service shall be complied with. In
the case of a transportation or express corporation, the summons may be served
by delivering a copy to any ticket, freight, or soliciting agent found in the county
in which the action is brought, and if such corporation is a foreign corporation
and has no such agent in the county in which the plaintiff elects to bring the
action, then upon any such agent of the corporation within the state.

(d) Upon the State. Upon the state by delivering a copy to the attorney gen-
eral, a deputy attorney general or an assistant attorney general.

(e) Upon Public Corporations. Upon a municipal or other public corporation
by delivering a copy

(1) To the chairman of the county board or to the county auditor of a
defendant county.

(2) To the chief executive officer or to the clerk of a defendant city,
village or borough.

(3) To the chairman of the town board or to the clerk of a defendant
town.

(4) To any member of the board or other governing body of a defendant
school district.

(5) To any member of the board or other governing body of a defendant
public board or public body not hereinabove enumerated.

If service cannot be made as provided in this Rule 4.03(e), the court may
direct the manner of such service.
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4.04 Service by Publications; Personal Service out of State

The summons may be served by three weeks’ published notice in any of the
cases enumerated hereafter when there shall have been filed with the court the
complaint and an affidavit of the plaintiff or his attorney stating the existence of
one of such cases, and that he believes the defendant is not a resident of the
state, or cannot be found therein, and either that he has mailed a copy of the
summons to the defendant at his place of residence or that such residence is not
known to him. The service of the summons shall be deemed complete 21 days
after the first publication. Personal service of such summons without the state,
proved by the affidavit of the person making the same sworn to before a person
authorized to administer an oath, shall have the same effect as the published
notice herein provided for.

Such service shall be sufficient to confer jurisdiction:

(1) When the defendant is a resident individual having departed from
the state with intent to defraud his creditors, or to avoid service, or keeps
himself concealed therein with like intent;

(2) When the plaintiff has acquired a lien upon property or credits
within the state by attachment or garnishment, and

(a) The defendant is a resident individual who has departed from
the state, or cannot be found therein, or

(b) The defendant is a nonresident individual, or a foreign corpora-
tion, partnership or association;

When quasi in rem jurisdiction has been obtained, a party defending such
action thereby submits personally to the jurisdiction of the court. An appearance
solely to contest the validity of such quasi in rem jurisdiction is not such a sub-
mission.

(3) When the action is for divorce or separate maintenance and the
court shall have ordered that service be made by published notice;

(4) When the subject of the action is real or personal property within
the state in or upon which the defendant has or claims a lien or interest, or
the relief demanded consists wholly or partly in excluding him from any
such interest or lien;

(5) When the action is to foreclose a mortgage or to enforce a lien on
real estate.

(As amended March 3, 1959, effective July 1, 1959; Nov. 10, 1967, effective
Feb. 1, 1968.)

4,041 Additional Information to be Published

In all cases where publication of summons is made in an action in which the
title to, or any interest in or lien upon, real property is involved or affected or is
brought in question, the publication shall also contain a description of the real
property involved, affected or brought in question thereby, and a statement of
the object of the action. No other notice of the pendency of the action need be
published.

(As amended March 3, 1959, effective July 1, 1959.)

4.042 Service of the Complaint

If the defendant shall appear within ten days after the completion of service
by publication, the plaintiff, within five days after such appearance, shall serve
the complaint, by copy, on the defendant or his attorney. The defendant shall
then have at least ten days in which to answer the same.

4.043 Service by Publication; Defendant May Defend; Restitution

If the summons be served by publication, and the defendant receives no
actual notification of the action, he shall be permitted to defend upon applica-
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tion to the court before judgment and for sufficient cause; and, except in an
action for divorce, the defendant, in like manner, may be permitted to defend at
any time within one year after judgment, on such terms as may be just. If the
defense be sustained, and any part of the judgment has been enforced, such res-
titution shall be made as the court may direct.

4.044 Nonresident Owner of Land Appointing an Agent

If a nonresident person or corporation owning or claiming any interest or
lien in or upon lands in the state appoints an agent pursuant to § 557.01, service
of summons in an action involving such real estate shall be made upon such
agent or his principal in accordance with Rule 4.03, and service by publication
shall not be made upon the principal.

4.05 Process Other Than Summons and Subpoena; Service of

Process other than summons and subpoena shall be served as directed by
the court issuing the same.

4.06 Return

Service of summons and other process shall be proved by the certificate of
the sheriff making it, by the affidavit of any other person making it, by the writ-
ten admission of the party served, and, if served by publication, by the affidavit
of the printer or his foreman or clerk. The proof of service in all cases other
than by published notice shall state the time, place, and manner of service. Fail-
ure to make proof of service shall not affect the validity of the service.

4.07 Amendments

The court in its discretion and on such terms as it deems just may at any
time allow any summons or other process or proof of service thereof to be
amended, unless it clearly appears that substantial rights of the person against
whom the process issued would be prejudiced thereby.

Rule 5. Service and Filing of Pleadings and Other Papers

5.01 Service; When Required; Appearance

Except as otherwise provided in these rules, every order required by its
terms to be served, every pleading subsequent to the original complaint unless
the court otherwise orders because of numerous defendants, every written
motion other than one which may be heard ex parte, and every written notice,
appearance, demand, offer of judgment, designation of record on appeal, and
similar paper shall be served upon each of the parties. No service need be made
on parties in default for failure to appear except that pleadings asserting new or
additional claims for relief against them shall be served upon them in the
manner provided for service of summons in Rule 4. A party appears when he
serves or files any paper in the proceeding.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

5.02 Service; How Made,

Whenever under these rules service is required or permitted to be made
upon a party represented by an attorney, the service shall be made upon the
attorney unless service upon the party himself is ordered by the court. Written
admission of service by the party or his attorney shall be sufficient proof of ser-
vice. Service upon the attorney or upon a party shall be made by delivering a
copy to him or by mailing it to him at his last known address or, if no address is
known, by leaving it with the clerk of court. Delivery of a copy within this rule
means: Handing it to the attorney or to the party; or leaving it at his office with
his clerk or other person in charge thereof; or, if there is no one in charge,
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leaving it in a conspicuous place therein; or, if the office is closed, or the person
to be served has no office, leaving it at his dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein.
Service by mail is complete upon mailing.

5.03 Service; Numerous Defendants

If the defendants are numerous, the court, upon motion or of its initiative,
may order that service of the pleadings of the defendants and replies thereto
need not be made as between the defendants and that any cross-claim, coun-
terclaim, or matter constituting an avoidance or affirmative defense contained
therein shall be deemed to be denied or avoided by all other parties and that the
filing of any such pleading with the court and service thereof upon the plaintiff
constitutes due notice of it to the parties. A copy of every such order shall be
served upon the parties in such manner and form as the court directs.

5.04 Filing

(1) All pleadings, affidavits, bonds, and other papers in an action shall be
filed with the clerk, unless otherwise pr0v1ded by statute or by order of the
court,

(2) All pleadings shall be so filed on or before the second day of the term at
which the action is noticed for trial; otherwise the court may continue the action
or strike it from the calendar.

(3) All affidavits, notices and other papers designed to be used in any cause
shall be filed prior to the hearing of the cause unless otherwise dlrected by the
court.

Rule 6. - Time

6.01 Computation

In computing any period of time prescribed or allowed by these rules, by
the local rules of any district court, by order of court, or by any applicable stat-
ute, the day of the act, event, or default from which the designated period of
time begins to run shall not be included. The last day of the period so computed
shall be included, unless it is a Saturday, a Sunday, or a legal holiday, in which
event the period runs until the end of the next day which is not a Saturday, a
Sunday, or a legal holiday. When the period of time prescribed or allowed is
less than 7 days, intermediate Saturdays, Sundays, and legal holidays shall be
excluded in the computation.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

6.02 Enlargement

When by statute or by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its discretion, (1) with or
without motion or notice order the period enlarged if request therefor is made
before the expiration of the period originally prescribed or as extended by a pre-
vious order, or (2) upon motion made after the expiration of the specified
period permit the act to be done where the failure to act was the result of
excusable neglect; but it may not extend the time for taking any action under
Rules 4.043, 59.03, 59.05, and 60.02 except to the extent and under the COl’ldl-
tions stated in them.

6.03 Unaffected by Expiration of Term

The continued existence or the expiration of a term of court does not affect
or limit the period of time provided for the doing of any act or the taking of any
" proceeding, or affect the power of the court to do any act or take any proceed-
ing in any action which has been pending before it.
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6.04 For Motions; Affidavits

A written motion, other than one which may be heard ex parte, and notice
of the hearing thereof shall be served not later than five days before the time
specified for the hearing, unless a different period is fixed by these rules or by
order of the court. Such an order may for cause shown be made on ex parte
application. A motion may be supported by papers on file by reference; support-
ing papers not on file shall be served with the motion; and, excépt as otherwise
provided in Rule 59.04, opposing affidavits may be served not later than one
day before the hearing, unless the court permits them to be served at some
other time.

6.05 Additional Time After Service by Mail

Whenever a party has the right or is required to do some act or take some
proceeding within a prescribed period after the service of a notice or other
paper upon him, or whenever such service is required to be made a prescribed
period before a specified event, and the notice or paper is served by mail, three
days shall be added to the prescribed period.

(As amended March 3, 1959, effective July 1, 1959.)

III. PLEADINGS AND MOTIONS
Rule 7. Pleadings Allowed; Form of Motions

7.01 Pleadings

There shall be a complaint and an answer (including such pleadings in a
third-party proceeding when a third-party claim is asserted); a reply to a coun-
terclaim denominated as such; and an answer to a cross-claim if the answer con-
tains a cross-claim. No other pleading shall be allowed except that the court may
order a reply to an answer. Demurrers, pleas and exceptions for insufficiency of
a pleading shall not be used.

(As amended March 3, 1959, effective July 1, 1959.)

7.02 Motion and Other Papers

" (1) An application to the court for an order shall be by motion which,
unless made during a hearing or trial, shall be made in writing, shall state with
particularity the grounds therefor, and shall set forth the relief or order sought.
The requirement of writing is fulfilled if the motion is stated in a written notice
of the hearing of the motion. Motions provided in these rules are motions
requiring a written notice to the party and a hearing before the order can be
issued unless the particular rule under which the motion is made specifically pro-
vides that the motion may be made ex parte.

(2) The rules applicable to captions, signing, and other matters of form of
pleadings apply to all motions and other papers provided for by these rules.
(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 8. General Rules of Pleading

8.01 Claims for Relief

A pleading which sets forth a claim for relief, whether an original claim,
counterclaim, cross-claim, or third-party claim, shall contain (1) a short and
plain statement of the claim showing that the pleader is entitled to relief and (2)
a demand for judgment for the relief-to which he deems himself entitled, and if
a recovery of money be demanded the amount shall be stated. Relief in the
alternative or of several different types may be demanded.
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8.02 Defenses; Form of Denials

A party shall state in short and plain terms his defenses to each claim
asserted and shall admit or deny the averments upon which the adverse party
relies. If he is without knowledge or information sufficient to form a belief as to
the truth of an averment, he shall so state and this has the effect of a denial.
Denials shall fairly meet the substance of the averments denied. When a pleader
intends in good faith to deny only a part or a qualification of an averment, he
shall specify so much of it as is true and material and shall deny only the
remainder. Unless the pleader intends in good faith to controvert all the aver-
ments of the preceding pleading, he may make his denials as specific denials of
designated averments or paragraphs, or he may generally deny all the averments
except such designated averments or paragraphs as he expressly admits; but,
when he does so intend to controvert all its averments, he may do so by general
denial subject to the obligations set forth in Rule 11.

8.03 Affirmative Defenses

In pleading to a preceding pleading, a party shall set forth affirmatively
accord and satisfaction, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of consideration,
fraud, illegality, injury by fellow servant, laches, license, payment, release, res
judicata, statute of frauds, statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense. When a party has mistakenly
designated a defense as a counterclaim or a counterclaim as a defense, the court
on terms, if justice so requires, shall treat the pleading as if there had been a
proper designation.

8.04 Effect of Failure to Deny

Averments in a pleading to which a responsive pleading is required, other
than those as to amount of damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to which no responsive pleading is
required or permitted shall be taken as denied or avoided.

8.05 Pleading to be Concise and Direct; Consistency

(1) Each averment of a pleading shall be simple, concise, and direct. No
technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or defense
alternatively or hypothetically, either in one count or defense or in separate
counts or defenses. When two or more statements are made in the alternative
and one of them if made independently would be sufficient, the pleading is not
made insufficient by the insufficiency of one or more of the alternative state-
ments. A party may also state as many separate claims or defenses as he has
regardless of consistency and whether based on legal or on equitable grounds or
‘on both. All statements shall be made subject to the obligations set forth in
Rule 11.

8.06 Construction of Pleadings
All pleadings shall be so construed as to do substantial justice.

. Rule 9. Pleading Special Matters

9.01 Capacity

It is not necessary to aver the capacity of a party to sue or be sued or the
authority of a party to sue or be sued in a representative capacity or the legal
existence of a partnership or an organized association of persons that is made a
party. When a party desires to raise an issue as to the legal existence of any
party or the capacity of any party to sue or be sued or the authority of a party
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to sue or be sued in a representative capacity, he shall do so by specific negative
averment, which shall include such supporting particulars as are peculiarly within
the pleader’s knowledge.

9.02 Fraud, Mistake, Condition of Mind

In all averments of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity. Malice, intent, knowledge, and other
condition of mind of a person may be averred generally.

9.03 Conditions Precedent

In pleading the performance or occurrence of conditions precedent, it is suf-
ficient to aver generally that all conditions precedent have been performed or
have occurred. A denial of performance or occurrence shall be made specifically
and with particularity.

9,04 Official Document or Act

In pleading an official document or official act, it is sufficient to aver that
the document was issued or the act done in compliance with law; and in plead-
ing any ordinance of a city, village, or borough or any special or local statute or
any right derived from either, it is sufficient to refer to the ordinance or statute
by its title and the date of its approval.

9.05 Judgment

In pleading a judgment or decision of a domestic or foreign court, judicial
or quasi-judicial tribunal, or of a board or officer, it is sufficient to aver the
judgment or decision without setting forth matter showing jurisdiction to render
it.

9.06 Time and Place

For the purpose of testing the sufficiency of a pleading, averments of time
and place are material and shall be considered like all other averments of mate-
rial matter.

9.07 Special Damages
When items of special damage are claimed, they shall be specifically stated.

9.08 Unknown Party; How Designated

When a party is ignorant of the name of an opposing party and so alleges in
his pleading, the opposing party may be designated by any name, and when his
true name is discovered the process and all pleadings and proceedings in the
action may be amended by substituting the true name.

Rule 10. Form of Pleadings

10.01 Caption; Names of Parties

Every pleading shall have a caption setting forth the name of the court and
the county in which the action is brought, the title of the action, and a designa-
tion as in Rule 7. In the complaint the title of the action shall include the names
of all the parties, but in other pleadings it is sufficient to state the name of the
first party on each side with an appropriate indication of other parties.

10.02 Paragraph; Separate Statements

All averments of claim or defense shall be made in numbered paragraphs,
the contents of each of which shall be limited as far as practicable to a statement
of a single set of circumstances; and a paragraph may be referred to by number
in all succeeding pleadings. Each claim founded upon a separate transaction or
occurrence and each defense other than denials shall be stated in a separate
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count or defense whenever a separation facilitates the clear presentation of the
matter set forth.

10.03 Adoption by Reference; Exhibits

Statements in a pleading may be adopted by reference in a different part of
the same pleading or in another pleading or in any motion. A copy of any writ-
ten instrument which is an exhibit to a pleading is a part of the statement of
_ claim or defense set forth in the pleading.

Rule 11. - Signing of Pleadings

Every pleading of a party represented by an attorney shall be personally
signed by at least one attorney of record in his individual name and shall state
his address. A party who is not represented by an attorney shall personally sign
his pleading and state his address. Except when otherwise specifically provided
by rule or statute, pleadings need not be verified or accompanied by affidavit.
The signature of an attorney constitutes a certification by him that he has read
the pleading; that to the best of his knowledge, information, and belief there is
good ground to support it; and that it is not interposed for delay If a pleading is
not signed or is signed with intent to defeat the purpose of this rule, it may be
stricken, as provided in Rule 12.06, as sham and false and the action may pro-
ceed as though the pleading had not been served. An attorney may be subjected
to appropriate disciplinary action for a wilful violation of this rule or for the
insertion of scandalous or indecent matter in a pleading.

Rule 12. Defenses and Objections; When and How Presented; by Pleading or
Motion; Motion for Judgment on Pleadings

12.01 When Presented

Defendant shall serve his answer within 20 days after service of the sum-
mons upon him unless the court directs otherwise pursuant to Rule 4.043. A
party served with a pleading stating a cross-claim against him shall serve an
answer thereto within 20 days after the service upon him. The plaintiff shall
serve his reply to a counterclaim in the answer within 20 days after service of
the answer or, if a reply is ordered by the court, within 20 days after service of
the order, unless the order otherwise directs. The service of a motion permitted
under this rule alters these periods of time as follows unless a different time is
fixed by order of the court: (1) If the court denies the motion or postpones its
disposition until the trial on the merits, the responsive pleading shall be served
within 10 days after service of notice of the court’s action; (2) if the court grants
a motion for a more definite statement, the responsive pleading shall be served
within 10 days after the service of the more definite statement.

12.02 How Presented

Every defense, in law or fact, to a claim for relief in any pleading, whether
a claim, counterclalm Cross- cla1m or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses
may at the option of the pleader be made by motion: (1) Lack of jurisdiction
over the subject matter; (2) lack of jurisdiction over the person; (3) insufficiency
of process; (4) insufficiency of service of process; (5) failure to state a claim
upon which relief can be granted; and (6) failure to join a party under Rule 19.
A motion making any of these defenses shall be made before pleading if a fur-
ther pleading is permitted. No defense or objection is waived by being joined
with one or more defenses or objections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the adverse party is not required
to serve a responsive pleading, he may assert at the trial any defense in law or
fact to that claim for relief. If, on a motion asserting the defense that the plead-
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ing fails to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be
treated as one for summary judgment and disposed of as provided in Rule 56,
and all parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

12.03 Motion for Judgment on the Pleadings

After the pleadings are closed but within such time as not to delay the trial,
any party may move for judgment on the pleadings. If, on such motion, matters
outside the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided for in
Rule 56, and all parties shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 56.

12.04 Preliminary Hearing

The defenses and relief enumerated in Rules 12.02 and 12.03, whether made
in a pleading or by motion, shall be heard and determined before trial on appli-
cation of any party unless the court orders that the hearing and determination
thereof be deferred until the trial.

12.05 Motion for More Definite Statement, for Paragraphing and for Separate
Statement

If a pleading to which a responsive pleading is permitted violates the provi-
sions of Rule 10.02, or is so vague and ambiguous that a party cannot reason-
ably be required to frame a responsive pleading, he may move for a compliance
with Rule 10.02 or for a more definite statement before interposing his respon-
sive pleading. The motion shall point out the defects complained of and the
details desired. If the motion is granted and the order of the court is not obeyed
within 10 days after service of notice of the order or within such other time as
the court may fix, the court may strike the pleading to which the motion was
directed or make such order as it deems just.

12.06 Motion to Strike

Upon motion made by a party before responding to a pleading or, if no
responsive pleading is permitted by these rules, upon motion made by a party
within 20 days after the service of the pleading upon him, or upon the court’s
own initiative at any time, the court may order any pleading not in compliance
with Rule 11 stricken as sham and false, or may order stricken from any plead-
ing any insufficient defense or any redundant, immaterial, impertinent or scan-
dalous matter.

12.07 Consolidation of Defenses in Motion

A party who makes a motion under this rule may join with it the other
motions herein provided for and then available to him. If a party makes a
motion under this rule but omits therefrom any defense or objection then avail-
able to him which this rule permits to be raised by motion, he shall not thereaf-
ter make a motion based on the defense or objection so omitted, except a
motion as provided in Rule 12.08(2) hereof on any of the grounds there stated.
(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

12.08 Waiver or Preservation of Certain Defenses

(1) A defense of lack of jurisdiction over the person, insufficiency of pro-
cess, or insufficiency of service of process is waived (A) if omitted from a
motion in the circumstances described in Rule 12.07, or (B) if it is neither made
by motion under this rule nor included in a responsive pleading or an amend-
ment thereof permitted by Rule 15.01 to be made as a matter of course.

’
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(2) A defense of failure to state a claim upon which relief can be granted, a
defense of failure to join a party indispensable under Rule 19, and an objection
of failure to state a legal defense to a claim may be made in any pleading per-
mitted or ordered under Rule 7.01, or by motion for judgment on the pleadmgs
or at the trial on the merits.

(3) Whenever it appears by suggestion of the parties or otherwise that the
court lacks jurisdiction of the subject matter, the court shall dismiss the action.
(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

Rule 13. Couﬁterclaim and Cross-Claim

13.01 Compulsory Counterclaims

A pleading shall state as a counterclaim any claim which at the time of serv-
ing the pleading the pleader has against any opposing party, if it arises out of
the transaction that is the subject matter of the opposing party’s claim and does
not require for its adjudication the presence of third parties of whom the court
cannot acquire jurisdiction, except that such a claim need not be so stated if at
the time the action was commenced the claim was the subject of another pend-
ing action.

13.02 Permissive Counterclaims

A pleading may state as a counterclaim any claim against an opposing party
not arising out of the transaction that is the subject matter of the opposing
party’s claim.

13.03 Counterclaim Exceeding Opposing Claim

A counterclaim may or may not diminish or defeat the recovery sought by
the opposing party. It may claim relief exceeding in amount or different in kind
from that sought in the pleading of the opposing party.

13.04 Counterclaim Against the State of Minnesota

These rules shall not be construed to enlarge beyond the limits now flxed by
law the right to assert counterclaims or to claim credits against the State of Min-
nesota or an officer or agency thereof.

13.05 Counterclaim Maturing or Acquired After Pleading:

A claim which either matured or was acquired by the pleader after serving
his pleading may, with the permission of the court, be presented as a coun-
terclaim by supplemental pleading.

13.06 Omitted Counterclaim

When a pleader fails to set up a counterclaim through oversight, inadver-
tence, or excusable neglect, or when justice requires, he may by leave of court
set up the counterclaim by amendment.

13.07 Cross-Claim Against Co-Party

A pleading may state as a cross-claim any claim by one party against a co-
party arising out of the transaction or occurrence that is the subject matter
either of the original action or of a counterclaim therein or relating to any prop-
erty that is the subject matter of the original action. Such cross-claim may
include a claim that the party against whom it is asserted is or may be liable to
the cross-claimant for all or part of a claim asserted in the action against the
cross-claimant.



GENERAL RULES OF PROCEDURE 194

13.08 Joinder of Additional Parties

Persons other than those made parties to the original action may be made
parties to a counterclaim or cross-claim in accordance with the provisions of
Rules 19 and 20.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

13.09 Separate Trials; Separate Judgment

If the court orders separate trials as provided in Rule 42.02, judgment on a
counterclaim or cross-claim may be rendered in accordance with the terms of
Rule 54.02 even if the claims of the opposing party have been dismissed or oth-
erwise disposed of.

Rule 14. Third-Party Practice

14.01 When Defendant May Bring in Third Party

Within 45 days after service of the summons upon him, and thereafter by
leave of court granted on motion upon notice to all parties to the action, a
defendant as a third-party plaintiff may serve a summons and complaint,
together with a copy of plaintiff’s complaint, upon a person, whether or not he
is a party to the action, who is or may be liable to him for all or part of the
plaintiff’s claim against him and after such service shall forthwith serve notice
thereof upon all other parties to the action. Copies of third-party pleadings shall
be furnished by the pleader to any other party to the action within S days after
request therefor. The person so served, hereinafter called the third-party
defendant, shall make his defenses to the third-party plaintiff’s claim as provided
in Rule 12 and his counterclaims against the third-party plaintiff and cross-claims
against other third-party defendants as provided in Rule 13. The third-party
defendant may assert against the plaintiff any defenses which the third-party
plaintiff has to the plaintiff’s claim. The third-party defendant may also assert
any claim against the plaintiff arising out of the transaction or occurrence that is
the subject matter of the plaintiff’s claim against the third-party plaintiff. The
plaintiff may assert any claim against the third-party defendant arising out of the
transaction or occurrence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff, and the third-party defendant thereupon shall
assert his defenses as provided in Rule 12 and his counterclaims and cross-claims
as provided in Rule 13. A third-party defendant may proceed under this rule
against any person who is or may be liable to him for all or part of the claim
made in the action against the third-party defendant.

(As amended March 3, 1959, effective July 1, 1959.)

14.02 When Plaintiff May Bring in Third Party

When a counterclaim is asserted against a plaintiff, he may cause a third
party to be brought in under circumstances which under Rule 14.01 would enti-
tle defendant to do so.

14.03 Orders for Protection of Parties and Prevention of Delay

The court may make such orders as will prevent a party from being
embarrassed or put to undue expense, or prevent delay of the trial or other pro-
ceedings, by the assertion of a third-party claim, and may dismiss the third-party
claim, order separate trials, or make other orders to prevent delay or prejudice.
Unless otherwise specified in the order, a dismissal under this rule is without
prejudice.

(Added March 3, 1959, effective July 1, 1959.)
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Rule 15. Amended and Supplemental Pleadings

15.01 Amendments

A party may amend his pleading once as a matter of course at any time
before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the
trial calendar, he may so amend it at any time within 20 days after it is served.
Otherwise a party may amend his pleading only by leave of court or by written
consent of the adverse party; and leave shall be freely given when justice so
requires. A party shall plead in response to an amended pleading within the
time remaining for response to the original pleading or within 10 days after ser-
vice of the amended pleading, whichever period may be longer, unless the court
otherwise orders.

15.02 Amendments to Conform to the Evidence

When issues not raised by the pleadings are tried by express or implied con-
sent of the parties, they shall be treated in all respects as if they had been raised
in the pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon
motion of any party at any time, even after judgment; but failure so to amend
does not affect the result of the trial of these issues. If evidence is objected to at
the trial on the ground that it is not within the issues made by the pleadings, the
court may allow the pleadings to be amended and shall do so freely when the
presentation of the merits of the action will be subserved thereby and the
objecting party fails to satisfy the court that admission of such evidence would
prejudice him in maintaining his action or defense upon the merits. The court
may grant a continuance to enable the objecting party to meet such evidence.

15.03 Relation Back of Amendments

Whenever the claim or defense asserted in the amended pleading arose out
of the conduct, transaction, or occurrence set forth or attempted to be set forth
in the original pleading, the amendment relates back to the date of the original
pleading. An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and, within the period pro-
vided by law for commencing the action against him, the party to be brought in
by amendment (1) has received such notice of the institution of the action that
he will not be prejudiced in maintaining his defense on the merits, and (2) knew
or should have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against him.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

15.04 Supplemental Pleadings

Upon motion of a party the court may, upon reasonable notice and upon
such terms as are just, permit him to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the date of the
pleading sought to be supplemented, whether or not the original pleading is
defective in its statement of a claim for relief or of a defense. If the court deems
it advisable that the adverse party plead thereto, it shall so order, specifying the
time therefor. ‘

(As amended March 3, 1959, effective July 1, 1959.)
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Rule 16.  Pre-Trial Procedure; Formulating Issue

In any action, the court may in its discretion direct the attorneys for the
parties to appear before it for a conference to consider:
(1) The simplification of the issues;
(2) The necessity or desirability of amendments to the pleadings;
(3) The possibility of obtaining admissions of fact and of documents
which will avoid unnecessary proof;
(4) The limitation of the number of expert witnesses;
(5) The advisability of a preliminary reference of issues to a referee;
(6) Such other matters as may aid in the disposition of the action.

The court shall make an order which. recites the action taken at the confer-
ence, the amendments allowed to the pleadings, and the agreements made by
the parties as to any of the matters considered, and which limits the issues for
trial to those not disposed of by admissions or agreements of counsel; and such
order when entered controls the subsequent course of the action, unless modi-
fied at the trial to prevent manifest injustice. The court in its discretion may
establish by rule a pre-trial calendar on which actions may be placed for consid-
eration as above provided and may either confine the calendar to jury actions or
to nonjury actions or extend it to all actions.

IV. PARTIES
Rule 17. Parties Plaintiff and Defendant; Capacity

17.01 Real Party in Interest

Every action shall be prosecuted in the name of the real party in interest.
An executor, administrator, guardian, bailee, trustee of an express trust, a party
with whom or in whose name a contract has been made for the benefit of
another, or a party authorized by statute may sue in his own name without
joining with him the party for whose benefit the action is brought. No action
shall be dismissed on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed after objection for rat-
ification of commencement of the action by, or joinder or substitution of, the
real party in interest; and such ratification, joinder, or substitution shall have
the same effect as if the action had been commenced in the name of the real

party in interest.
(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

17.02 Infants or Incompetent Persons

Whenever a party to an action is an infant or is incompetent and has a rep-
resentative duly appointed under the laws of this state or the laws of a foreign
state or country, the representative may sue or defend on behalf of such party.
A party who is an infant or is incompetent and is not so represented shall be
represented by a guardian ad litem appointed by the court in which-the action is
pending or is to be brought. The guardian ad litem shall be a resident of this
state, shall file his consent and oath with the clerk, and shall give such bond as
the court may require.

Any person, including an infant party over the age of 14 years and under no
other legal disability, may apply under oath for the appointment of a guardian
ad litem. The application of the party or of his spouse or his parent or testa-
mentary or other guardian shall have priority over other applications. If no such
appointment is made in behalf of a defendant party before answer or default,
the adverse party or his attorney may apply for such appointment, and in such

_case the court shall allow the guardian ad litem a reasonable time to respond to
the complaint.
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The application for appointment shall show (1) the name, age and address
of the party, (2) if he be a minor, the names and addresses of his parents, and,
if his parents be dead or have abandoned him, the name and address of his cus-
todian or his testamentary or other guardian, if any, (3) the name and address
of his spouse, if any, and (4) the name, age and address and occupation of the
person whose appointment is sought.

If the appointment is applied for by the party or by his spouse, parent, cus-
todian, or testamentary or other guardian, the court may hear the application
with or without notice. In all other cases written notice of the hearing on the
application shall be given at such time as the court shall prescribe, and shall be
served upon the party, his spouse, parent, custodian and testamentary or other
guardian, if any, and, if he be an inmate of a public institution, the chief execu-
tive officer thereof. If the party be a nonresident, or if after diligent search he
cannot be found within the state, notice shall be given to such persons and in
such manner as the court may direct.

(As amended March 3, 1959, effective July 1, 1959.)

Rule 18. Joinder of Claims and Remedies

18.01 Joinder of Claims

A party asserting a claim to relief as an original claim, counterclaim, cross-
claim, or third-party claim, may join, either as independent or as alternate
claims, as many claims, legal, or equitable, as he has against an opposing party.
(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

18.02 Joinder of Remedles, Fraudulent Conveyances

Whenever a claim is one heretofore cognizable only after another clalm has
been prosecuted to a conclusion, the two claims may be joined in a single
action; but the court shall grant relief in that action only in accordance with the
relative substantive rights of the parties. In particular, a plaintiff may state a
claim for money and a claim to have set aside a conveyance fraudulent-as to
him, without first having obtained a judgment establishing the claim for money.

Rule 19. Joinder of Persons Needed for Just Adjudication

19.01 Persons to be Joined if Feasible

A person who is subject to service of process shall be joined as a party in
the action if (1) in his absence complete relief cannot be accorded among those
already parties, or (2) he claims an interest relating to the subject of the action
and is so situated that the disposition of the action in his absence may (i) as a
practical matter impair or impede his ability to protect that interest or (ii) leave
any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his claimed
interest. If he has not been so joined, the court shall order that he be made a
party. If he should join as a plaintiff but refuses to do so, he may be made a
defendant, or, in a proper case, an involuntary plantiff.

{As amended Nov. 10, 1967, effective Feb. 1, 1968.)

19.02 Determination by Court Whenever Joinder not Feasible

If a person as described in Rule 19.01(1)-(2) hereof cannot be made a party,
the court shall determine whether in equity and good conscience the action
should proceed among the parties before it, or should be dismissed, the absent
person being thus regarded as indispensable. The factors to be considered by the
. court include: first, to what extent a judgment rendered in the person’s absence
might be prejudicial to him or those already parties; second, the extent to
which, by protective provisions in the judgment, by the shaping of relief, or
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other measures, the prejudice can be lessened or avoided; third, whether a
judgment rendered in the person’s absence will be adequate; fourth, whether the
plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.
(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

19.03 Pleading Reasons for Nonjoinder

A pleading asserting a claim for relief shall state the names, if known to the
pleader, of any persons as described in Rule 19.01 (1)-(2) hereof who are not
joined, and the reasons why they are not joined.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

19.04 Exception of Class Actions

This rule is subject to the provisions of Rule 23.
(Added Nov. 10, 1967, effective Feb. 1, 1968.)

Rule 20. Permissive Joinder of Parties

20.01 Permissive Joinder

All persons may join in one action as plaintiffs if they assert any right to
relief, jointly, severally, or in the alternative in respect of or arising out of the
same transaction, occurrence, or series of transactions or occurrences and if any
question of fact or law common to all these persons will arise in the action. All
persons may be joined in one action as defendants if there is asserted against
them jointly, severally, or in the alternative, any right to relief in respect of or
arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all defendants will
arise in the action. A plaintiff or defendant need not be interested in obtaining
or defending against all the relief demanded. Judgment may be given for one or
more of the plaintiffs according to their respective rights to relief, and against
one or more defendants according to their respective liabilities.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

20.02 Separate Trials

The court may make such order as will prevent a party from being
embarrassed, delayed, or put to expense by the inclusion of a party against
whom he asserts no claim and who asserts no claim against him, and may order
separate trials or make other orders to prevent delay or prejudice.

Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on a motion of any party or of its own
initiative at any stage of the action and on such terms as are just. Any claim
against a party may be severed and proceeded with separately. ‘

Rule 22. Interpleader

Persons having claims against the plaintiff may be joined as defendants and
required to interplead, in an action brought for that purpose, when their claims
are such that the plaintiff is or may be exposed to multiple liability. A defendant
exposed to similar liability may obtain such interpleader by way of cross-claim or
counterclaim. If such a defendant admits he is subject to liability, he may, upon
paying the amount claimed or delivering the property claimed or its value into
court or to such person as the court may direct, move for an order to substitute
the claimants other than the plaintiff as defendants in his stead. On compliance
with the terms of such order, the defendant shall be discharged and the action
shall proceed against the substituted defendants. It is not ground for objection
to such joinder or to such motion that the claims of the several claimants or the
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titles on which their claims depend do not have a common origin or are not
identical with but are adverse to and independent of one another, or that the
plaintiff avers that he is not liable in whole or in part to any or all of the claim-
ants. The provisions of this rule do not restrict the joinder of parties permitted
in Rule 20. '

Rule 23. Class Actions

23.01 Prerequisites to a Class Action

One or more members of a class may sue or be sued as representative par-
ties on behalf of all only if (1) the class is so numerous that joinder of all mem-
bers is impracticable, (2) there are questions of law or fact common to the class,
(3) the claims or defenses of the representative parties are typical of the claims
or defenses of the class, and (4) the representative parties will fairly and ade-
quately protect the interests of the class.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

23.02 Class Actions Maintainable ~

An action may be maintained as a class action if the prerequisites of Rule
23.01 are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members

of the class would create a risk of
(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of
conduct for the party opposing the class, or
(B) adjudications with respect to individual members of the class

which would as a practical matter be dispositive of the interests of the

other members not parties to the adjudications or substantially impair or

impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a
whole; or

(3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individ-
ual members, and that a class action is superior to other available methods
for the fair and efficient adjudication of the controversy. The matters perti-
nent to the findings include: (A) the interest of members of the class in indi-
vidually controlling the prosecution or defense of separate actions; (B) the
extent and nature of any litigation concerning the controversy already com-
menced by or against members of the class; (C) the desirability or undesir-
ability of concentrating the litigation of the claims in the particular forum;
(D) the difficulties likely to be encountered in the management of a class
action.

{As amended Nov. 10, 1967, effective Feb. 1, 1968.)

23.03 Determination by Order Whether Class Action to be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions

(1) As soon as practicable after the commencement of an action brought as
a class action, the court shall determine by order whether it is to be so main-
tained. An order under this subdivision may be conditional, and may be altered
or amended before the decision on the merits.

(2) In any class action maintained under Rule 23.02(3), the court shall direct
to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reason-
able effort. The notice shall advise each member that (A) the court will exclude



GENERAL RULES OF PROCEDURE 200

him from the class if he so requests by a specified date; (B) the judgment,
whether favorable or not, will include all members who do not request exclu-
sion; and (C) any member who does not request exclusion may, if he desires,
enter an appearance through his counsel.

(3) The judgment in an action maintained as a class action under Rule
23.02(1) or 23.02(2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment
in an action maintained as a class action under Rule 23.02(3), whether or not
favorable to the class, shall include and specify or describe those to whom the
notice provided in Rule 23.03(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a
class action with respect to particular issues, or (B) a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this rule
shall then be construed and applied accordingly.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

23.04 Orders in Conduct of Actions

In the conduct of actions to which this rule applies, the court may make
appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evi-
dence or argument; (2) requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given in such
manner as the court may direct to some or all of the members of any step in the
action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate,
to intervene and present claims or defenses, or otherwise to come into the
action; (3) imposing conditions on the representative parties or on intervenors;
(4) requiring that the pleadings be amended to eliminate therefrom allegations
as to representation of absent persons, and that the action proceed accordingly;
(5) dealing with similar procedural matters. The orders may be combined with
an order under Rule 16, and may be altered or amended as may be desirable
from time to time.

(Added March 3, 1959, effective July 1, 1959, as amended Nov. 10, 1967, effec-
tive Feb. 1, 1968.)

23.05 Dismissal or Compromise

A class action shall not be dismissed or compromised without the approval
of the court, and notice of the proposed dismissal or compromise shall be given
to all members of the class in such manner as the court directs.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

23.06 Derivative Actions by Shareholders or Members

In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corpo-
ration or association having failed to enforce a right which may properly be
asserted by it, the complaint shall allege that the plaintiff was a shareholder or
member at the time of the transaction of which he complains or that his share or
membership thereafter devolved on him by operation of law. The complaint
shall also allege with particularity the efforts, if any, made by the plaintiff to
obtain the action he desires from the directors or comparable authority and, if
necessary, from the shareholders or members, and the reasons for his failure to
obtain the action or for not making the effort. The derivative action may not be
maintained if it appears that the plaintiff does not fairly and adequately repre-
sent the interest of the shareholders or members similarly situated in enforcing
the right of the corporation or association. The action shall not be dismissed or
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compromised without the approval of the court, and notice of the proposed dis-
missal or compromise shall be given to shareholders or members in such manner
as the court directs.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

23.07 Actions'Relating to Unincorporated Associations

An action brought by or against the members of an unincorporated associa-
tion as a class by naming certain members as representative parties may be
maintained only if it appears that the representative parties will fairly and ade-,
quately protect the interests of the association and its members. In the conduct
of the action the court may make appropriate orders corresponding with those
described in Rule 23.04 and the procedure for dismissal or compromise of the
action shall correspond with that provided in Rule 23.05.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

Rule 24. Intervention

24.01 Intervention of Right

Upon timely application anyone shall be permitted to intervene in an action
when the applicant claims an interest relating to the property or transaction
which is the subject of the action and he is so situated that the disposition of the
action may as a practical matter impair or impede his ability to protect that
interest, unless the applicant’s interest is adequately represented by existing

arties.
l()As amended Nov. 10, 1967, effective Feb. 1, 1968.)

24.02 Permissive Intervention

Upon timely application anyone may be permitted to intervene in an action
when an applicant’s claim or defense and the main action have a question of law
or fact in common. When a party to an action relies for ground of claim or
defense upon any statute or executive order administered by a federal or state
governmental officer or agency or upon any regulation, order, requirement, or
agreement issued or made pursuant to the statute or executive order, the officer
or agency upon timely application may, be permitted to intervene in the action.
In exercising its discretion the court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the original parties.

24.03 Procedure

A person desiring to intervene shall serve a motion to intervene upon the
parties as provided in Rule 5. The motion shall state the grounds therefor and
shall be accompanied by a pleading setting forth the claim or defense for which
intervention is sought. '

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)

24.04 Notice to Attorney General

When the constitutionality of an act of the legislature is drawn in question in
any action to which the state or an officer, agency or employe of the state is not
a party, the party asserting the unconstitutionality of the act shall notify the
attorney general therof within such time as to afford him an opportunity to
intervene.

Rule 25. Substitution of Parties

25.01 Death

(1) If a party dies and the claim is not extinguished or barred, the court may
order substitution of the proper parties. The motion for substitution may be
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made by the successors or representatives of the deceased party or by any party
and, together with the notice of hearing, shall be served on the parties as pro-
vided in Rule 5 and upon persons not parties in the manner provided in Rule 4
for the service of process.

(2) In the event of the death of one or more of the plaintiffs or of one or
more of the defendants in an action in which the right sought to be enforced
survives only to the surviving plaintiffs or only against the surviving defendants,
the action does not abate. The death shall be indicated upon the record and the
action shall proceed in favor of or against the surviving parties.

25.02 Incompetency

If a party becomes incompetent, the action shall not abate because of the
disability, and the court upon motion served as provided in Rule 25.01 may
allow it to be continued by or against his representative.

25.03 Transfer of Interest

In case of any transfer of interest, the action may be continued by or against
the original party, unless the court upon motion directs the person to whom the
interest is transferred to be substituted in the action or joined with the original
party. Service of this motion shall be made as provided in Rule 25.01.

25.04 Public Officers; Death or Separation from Office

When any public officer is a party to an action and during its pendency dies,
resigns, or otherwise ceases to hold office, the action may be continued and
maintained by or against his successor if it is satisfactorily shown to the court
that there is a substantial need for so continuing and maintaining it. Substitution
pursuant to this rule may be made when it is shown by supplemental pleading
that the successor of any officer adopts or continues or threatens to adopt or
continue the action of his predecessor. Before a substitution is made, the party
or officer to be affected, unless expressly assenting thereto, shall be given rea-
sonable notice of the application therefor and accorded an opportunity to
object.

(As amended March 3, 1959, effective July 1, 1959.)

V. DEPOSITIONS AND DISCOVERY
Rule 26. General Provisions Governing Discovery

26.01 Discovery Methods

Parties may obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; written interrogatories;
production of documents or things or permission to enter upon land or other
property, for inspection and other purposes; physical (including blood) and
mental examinations; and requests for admission. Unless the court orders other-
wise under subdivision 26.03 of this rule, and except as provided in Rule 33.01,
the frequency of use of these methods is not limited.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

26.02 Scope of Discovery

Unless otherwise limited by order of the court in accordance with these
rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not pnv1—
leged, which is relevant to the subject matter involved in the pendmg action,
whether it relates to the claim or defense of the party seeking discovery or to
the claim or defense of any other party, including the existence, description,
nature, custody, condition and location of any books, documents, or other tangi-
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ble things and the identity and location of persons having knowledge of any dis-
coverable matter. It is not ground for objection that the information sought will
be inadmissible at the trial if the information sought appears reasonably calcu-
lated to lead to the discovery of admissible evidence.

(2) Insurance Agreements. In any action in which there is an insurance
policy which may afford coverage, any party may require any other party to dis-
close the coverage and limits of such insurance and the amounts paid and pay-
able thereunder and under Rule 34 may obtain production of the insurance
policy, provided, however, that the above provision will not permit such dis-
closed information to be introduced into evidence unless admissible for other
grounds.

(3) Trial Preparation: Materials. Subject to the provisions of subdivision
26.02(4) of this rule, a party may obtain discovery of documents and tangible
things otherwise discoverable under subdivision 26.02(1) of this rule and pre-
pared in anticipation of litigation or for trial by or for another party or by or for
that other party’s representative (including his attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the party seeking dis-
covery has substantial need of the materials in the preparation of his case and
that he is unable without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of an attorney or
other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that party. Upon request, a
person not a party, or a party, may obtain without the required showing a state-
ment concerning the action or its subject matter previously made by that person
who is not a party. If the request is refused, the person may move for a court
order. The provisions of Rule 37.01(4) apply to the award of expenses incurred
in relation to the motion. For purposes of this paragraph, a statement previously
made is (A) a written statement signed or otherwise adopted or approved by the
person making it, or (B) a stenographic, mechanical, electrical, or other record-
ing, or a transcription thereof, which is a substantially verbatim recital of an oral
statement by the person making it and contemporaneously recorded.

(4) Trial Preparation: Experts. Discovery of facts known and opinions held
by experts, otherwise discoverable under the provisions of subdivision 26.02(1)
of this rule and acquired or developed in anticipation of litigation or for trial,
may be obtained only as follows:

(A) (i) A party may through interrogatories require any other party to
identify each person whom the other party expects to call as an expert wit-
ness at trial, to state the subject matter on which the expert is expected to
testify, and to state the substance of the facts and opinions to which the
expert is expected to testify and a summary of the grounds for each opinion.
(ii) Upon motion, the court may order further discovery by other means,
subject to such restrictions as to scope and such provisions, pursuant to sub-
division 26.02(4) (C) of this rule, concerning fees and expenses as the court
may deem appropriate.

(B) A party may discover facts known or opinions held by an expert
who has been retained or specially employed by another party in anticipa-
tion of litigation or preparation for trial and who is not expected to be
called as a witness at trial, only as. provided in Rule 35.02 or upon a
showing of exceptional circumstances under which it is impracticable for the
party seeking discovery to obtain facts or opinions on the same subject by
other means.
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(C) Unless manifest injustice would result, (i) the court shall require
that the party seeking discovery pay the expert a reasonable fee for time
spent in responding to discovery under subdivisions 26.02(4) (A) (ii) and
26.02(4) (B) of this rule; and (i1) with respect to discovery obtained under
subdivision 26.02(4) (A) (ii) of this rule the court may require, and with
respect to discovery obtained under subdivision 26.02(4) (B) of this rule the
court shall require, the party seeking discovery to pay the other party a fair
portion of the fees and expenses reasonably incurred by the latter party in
obtaining facts and opinions from the expert. '

(As amended Nov. 10, 1967, effective Feb. 1, 1968; as amended Nov. 14, 1974,
effective Jan. 1, 1975.) '

26.03 Protective Orders

Upon motion by a party or by the person from whom discovery is sought,
and for good cause shown, the court in which the action is pending or alterna-
tively, on matters relating to a deposition, the court in the district where the
deposition is to be taken may make any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, or undue burden
or expense, including one or more of the following: (1) that the discovery not be
had; (2) that the discovery may be had only on specified terms and conditions,
including a designation of the time or place; (3) that the discovery may be had
only by a method of discovery other than that selected by the party seeking dis-
covery; (4) that certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters; (5) that discovery be conducted with no
one present except persons designated by the court; (6) that a deposition after
being sealed be opened only by order of the court; (7) that a trade secret or
other confidential research, development, or commercial information not be dis-
closed or be disclosed only in a designated way; (8) that the parties simulta-
neously file specified documents or information enclosed in sealed envelopes to
be opened as directed by the court. '

If the motion for a protective order is denied in whole or in part, the court
may, on such terms and conditions as are just, order that any party or person
provide or permit discovery. The provisions of Rule 37.01(4) apply to the award
of expenses incurred in relation to the motion.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

26.04 Sequence and Timing of Discovery

Unless the court upon motion, for the convenience of parties and witnesses
and in the interests of justice, orders otherwise, methods of discovery may be
used in any sequence and the fact that a party is conducting discovery, whether
by deposition or otherwise, shall not operate to delay any other party’s
discovery.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

26.05 Supplementation of Responses

A party who has responded to a request for discovery with a response that
was complete when made is under no duty to supplement his response to include
information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his response with
respect to any question directly addressed to (A) the identity and location of
persons having knowledge of discoverable matters, and (B) the identity of
each person expected to be called as an expert witness at trial, the subject
matter on which he is expected to testify, and the substance of his testi-
mony. '

(2) A party is under a duty seasonably to amend a prior response if he
obtains information upon the basis of which (A) he knows that the response
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was incorrect when made, or (B) he knows that the response though correct
when made is no longer true and the circumstances are such that a failure to
amend the response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the
court, agreement of the parties, or at any time prior to trial through new
requests for supplementation of prior responses.

(As amended Nov.-10, 1967, effective Feb. 1, 1968; as amended Nov. 14, 1974,
effective Jan. 1, 1975.) '

26.06, 26.07 Deleted Nov. 14, 1974, effective Jan. 1, 1975.
Rule 27. Depositions Before Action or Pending Appeal

27.01 Before Action

(1) Petition. A person who desires to perpetuate his own testimony or that
of another person regarding any matter may file a verified petition in the district
court of the county of the residence of an expected adverse party. The petition
shall be entitled in the name of the petitioner and shall show (a) that the peti-
tioner expects to be a party to an action but is presently unable to bring it or
cause it to be brought, (b) the subject matter of the expected action and his
interest therein, (c) the facts which he desires to establish by the proposed testi-
mony and his reasons for desiring to perpetuate it, (d) the names or a descrip-
tion of the persons he expects will be adverse parties and their addresses so far
as known, and (e) the names and addresses of the persons to be examined and
the substance of the testimony which he expects to elicit from each, and shall
ask for an order authorizing the petitioner to take the deposition of the persons
to be examined named in the petition, for the purpose of perpetuating their tes-
timony. : ]

(2) Notice and Service. The petitioner shall thereafter serve a notice upon
each person named in the petition as an expected adverse party, together with a
copy of the petition, stating that the petitioner will apply to the court, at a time
and place named therein, for the order described in the petition. At least 20
_ days before the date of hearing the notice shall be served either within or with-
out the state in the manner provided in Rule 4.03 for service of summons; but if
such service cannot with due diligence be made upon any expected adverse party
named in the petition, the court may make such order as is just for service by
publication or otherwise, and shall appoint, for persons not served in the
manner provided in Rule 4.03, an attorney who shall represent them, and, in
case they are not otherwise represented, shall cross-examine the deponent. If
any expected adverse party is a minor or incompetent, the provisions of Rule
17.02 apply.

(3) Order and Examination. If the court is satisfied that the perpetuation of
testimony may prevent a failure or delay of justice, it shall make an order desig-
nating and describing the persons whose depositions may be taken and speci-
fying the subject matter of the examination and whether the depositions shall be
taken upon oral examination or written interrogatories. The deposition may then
be taken in accordance with these rules; and the court may make orders of the
character provided for by Rules 34 and 35. For the purpose of applying these
rules to depositions for perpetuating testimony, each reference therein to the.
court in which the action is pending shall be deemed to refer to the court in
which the petition for such deposition was filed.

(4) Use of Deposition. If a deposition to perpetuate testimony is taken under
these rules or if, although not so taken, it would be admissible in evidence in
the courts of the state in which it is taken, it may be used in any action involv-
ing the same subject matter subsequently brought in this state, in. accordance
with the provisions of Rule 26.04.
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27.02 Pending Appeal

If an appeal has been taken from a judgment or order of a district court, or
before the taking of an appeal if the time therefor has not expired, the district
court in which the judgment or order was rendered may allow the taking of the
deposition of witnesses to perpetuate their testimony for use in the event of fur-
ther proceedings in the district court. In such case, the party who desires to per-
petuate the testimony may make a motion in the district court for leave to take
the depositions, upon the same notice and service thereof as if the action was
pending in the district court. The motion shall show (1) the names and addresses
of persons to be examined and the substance of the testimony which he expects
to elicit-from each, and (2) the reasons for perpetuating their testimony. If the
court finds that the perpetuation of the testimony is proper to avoid a failure or
delay of justice, it may make an order allowing the depositions to be taken and
may make orders of the character provided for by Rules 34 and 35, and there-
upon the depositions may be taken and used in the same manner and under the
same conditions as are prescribed in these rules for depositions taken in actions
pending in the district court.

(Amended Nov. 26, 1969.)

27.03 Perpetuation by Action

This rule does not limit the power of the court to entertain an action to per-
petuate testimony. :

Rule 28. Persons Before Whom Depositions May be Taken

28.01 Within the United States

Within the United States or within a territory or insular possession subject
to the dominion of the United States, depositions shall be taken before an offi-
cer authorized to administer oaths by the laws of the United States or of the
place where the examination is held, or before a person appointed by the court
in which the action is pending. A person so appointed has power to administer
oaths and take testimony.

28.02 In Foreign Countries

In a foreign country, depositions may be taken (1) on notice before a person
authorized to administer oaths in the place in which the examination is held,
either by the law thereof or by the law of the United States, or (2) before a
person commissioned by the court, and a person so commissioned shall have the
power by virtue of his commission to administer any necessary oath and take
testimony, or (3) pursuant to a letter rogatory. A commission or a letter roga-
tory shall be issued on application and notice, and on terms that are just and
appropriate. It is not requisite to the issuance of a commission or a letter roga-
tory that the taking of the deposition in any other manner is impracticable or
inconvenient; and both a commission and a letter rogatory may be issued in
proper cases. A notice or commission may designate the person before whom
the deposition is to be taken either by name or descriptive title. A letter roga-
tory may be addressed ‘“To the Appropriate Authority in (here name the coun-
try).” Evidence obtained in response to a letter rogatory need not be excluded
merely for the reason that it is not a verbatim transcript or that the testimony
was not taken under oath or for any similar departure from the requirements for
depositions taken within the United States under these Rules.

(As amended Nov. 10, 1967, effective Feb. 1, 1968.)
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28.03 Disqualification for Interest

No deposition shall be taken before a person who is a relative or employee
or attorney or counsel of any of the parties, or is a relative or employee of such
attorney or counsel, or is financially interested in the action.

Rule 29. Stipulations Regarding Discovery Procedure

The parties may by stipulation (1) provide that depositions may be taken
before any person, at any time or place, upon any notice, and in any manner,
and when so taken may be used like other depositions, and (2) modify the pro-
cedures provided by these rules for other methods of discovery.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 30. Depositions Upon Oral Examination

30.01 When Depositions May Be Taken

After commencement of the action, any party may take the testimony of
any person, including a party, by deposition upon oral examination. Leave of
court, granted with or without notice, must be obtained only if the plaintiff
seeks to take a deposition prior to the expiration of 30 days after service of the
summons and complaint upon any defendant or service made under Rule 4.04,
except that leave is not required (1) if a defendant has served a notice of taking
deposition or otherwise sought discovery, or (2) if special notice is given as pro-
vided in subdivision 30.02(2) of this rule. The attendance of witnesses may be
compelled by subpoena as provided by Rule 45.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

30.02 Notice of Examination: General Requirelhents; Special Notice; Non-Steno-
graphic Recording; Production of Documents and Things; Deposition of
Organization

(1) A party desiring to take the deposition of any person upon oral exami-
nation shall give reasonable notice in writing to every other party to the action.
The notice shall state the time and place for taking the deposition and the name
and address of each person to be examined, if known, and, if the name is not
known, a general description sufficient to identify him or the particular class or
group to which he belongs. If a subpoena duces tecum is to be served on the
person to be examined, the designation of the materials to be produced as set
forth in the subpoena shall be attached to or included in the notice.

(2) Leave of court is not required for the taking of a deposition by plaintiff
if the notice (a) states that the person to be examined will be unavailable for
examination within the state unless his deposition is taken before expiration of
the 30-day period, and (b) sets forth facts to support the statement. The plain-
tiff’s attorney shall sign the notice, and his signature constitutes a certification by
him that to the best of his knowledge, information, and belief the statement and
supporting facts are true. The sanctions provided by Rule 11 are applicable to
the certification.

If a party shows that after he was served with notice under this subdivision
(2) he was unable through the exercise of diligence to obtain counsel to repre-
sent him at the taking of the deposition of himself or other person, the deposi-
tion may not be used against such party.

(3) The court may for cause shown enlarge or shorten the time for taking
the deposition.

(4) The court may upon motion order that the testimony at a deposition be
recorded by other than stenographic means, in which event the order shall desig-
nate the manner of recording, preserving, and filing the deposition, and may
include other provisions to assure that the recorded testimony will be accurate
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and trustworthy. If the order is made, a party may nevertheless arrange to have
a stenographic transcription made at his own expense.

(5) The notice to a party deponent may include or be accompanied by a
request made in compliance with Rule 34 for the production of documents and
tangible things at the taking of the deposmon The procedure of Rule 34 shall
apply to the request.

(6) A party may in his notice and in a subpoena name as the deponent a
public or private corporation or a partnership or association or governmental
agency and describe with reasonable particularity the matters on which examina-
tion is requested. In that event, the organization so named shall designate one
or more officers, directors, or managing agents, or other persons who consent to
testify on its behalf, and may set forth, for each person designated, the matters
on which he will testify. A subpoena shall advise a non-party organization of its
duty to make such a designation. The persons so designated shall testify as to -
matters known or reasonably available to the organization. This subdivision (6)
does not preclude taking a deposition by any other procedure authorized in
these rules.

(As amended March 3, 1959, effective July 1, 1959; as amended Nov. 14, 1974,
effective Jan. 1, 1975.)

30.03 Examination and Cross-Examination; Record of Examination; Oath; Objec-
tions

Examination and cross-examination of witnesses may proceed as permitted
at the trial under the provisions of Rule 43.02. The officer before whom the
deposition is to be taken shall put the witness on oath and shall personally, or
by someone acting under his direction and in his presence, record the testimony
of the witness. The testimony shall be taken stenographically or recorded by any
other means ordered in accordance with subdivision 30.02(4) of this rule. If
requested by one of the parties, the testimony shall be transcribed.

All objections made at the time of the examination to the qualifications of
the officer taking the deposition, or to the manner of taking it, or to the evi-
dence presented, or to the conduct of any party, and any other objection to the
proceedings shall be noted by the officer upon the deposition. Evidence
objected to shall be taken subject to the objection. In lieu of participating in the
oral examination, a party may serve written questions in a sealed envelope on
the party taking the deposition and he shall transmit them to the officer, who
shall propound them to the witness and record the answers verbatim.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

30.04 Motion to Terminate or Limit Examination

At any time during the taking of the deposition, on motion of a party or of
the deponent and upon a showing that the examination is being conducted in
bad faith or in such manner as unreasonably to annoy, embarrass, or oppress
the deponent or party, the court in which the action is pending or the court in
the district where the deposition is being taken may order the officer conducting
the examination to cease forthwith from taking the deposition, or may limit the
scope and manner of the taking of the deposition as provided in Rule 26.03. If
the order made terminates the examination, it shall be resumed thereafter only
upon the order of the court in which the action is.pending. Upon demand of the
objecting party or deponent, the taking of the deposition shall be suspended for
the time necessary to make a motion for an order. The provisions of Rule
37.01(4) apply to the award of expenses incurred in relation to the motion.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)
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30.05 Submission to Witness; Changes; Signing

When the testimony is stenographically transcribed, the deposition shall be
submitted to the witness for examination and shall be read to or by him, unless
such examination and reading are waived by the witness and by the parties. Any
changes in form or substance which the witness desires to make shall be entered
upon the deposition by the officer with a statement of the reasons given by the
witness for making them. The deposition shall then be signed by the witness,
unless the parties by stipulation waive the signing or the witness is ill or cannot
be found or refuses to sign. If the deposition is not signed by the witness within
30 days of its submission to him, the officer shall sign it and state on the record
the fact of the waiver or of the illness or absence of the witness, or the fact of
the refusal to sign, together with the reason, if any, given therefor; and the:
deposition may then be used as fully as though signed, unless on a motion to
suppress under Rule 32.04(4) the court holds that the reasons given for the
refusal to sign require rejection of the deposition in whole or in part.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

30.06 Certification and Filing by Officer; Copies; Notice of Filing

(1) The officer shall certify on the deposition that the witness was duly
sworn by him and that the deposition is a true record of the testimony given by
the witness. He shall then place the deposition in an envelope endorsed with the
title of the action and marked ‘“Deposition of (here insert the name of witness)”
and shall promptly deliver or mail it to the clerk of the court in which the action
is pending.

Documents and things produced for inspection during the examination of
the witness, shall, upon the request of a party, be marked for identification and
annexed to and returned with the deposition, and may be inspected and copied
by any party, except that (a) the person producing the materials may substitute
copies to be marked for identification, if he affords to all parties fair opportunity
to verify the copies by comparison with the originals, and (b) if the person pro-
ducing the materials requests their return, the officer shall mark them, give each
party an opportunity to inspect and copy them, and return them to the person
producing them, and the materials may then be used in the same manner as if
annexed to and returned with the deposition. Any party may move for an order
that the original be annexed to and returned with the deposition to the court,
pending final disposition of the case.

(2) Upon payment of reasonable charges therefor, the officer shall furnish a
copy of the deposition to any party or to the deponent ,

(3) The party taking the deposmon shall give prompt notice of its filing to
all other parties.

(As amended March 3, 1959, effective July 1, 1959; as amended Nov. 14, 1974,
effective Jan. 1, 1974)

30.07 Failure to Attend or to Serve Subpoena; Expenses

(1) If the party giving the notice of the taking of a deposition fails to attend
and proceed therewith and another party attends in person or by attorney pursu-
ant to the notice, the court may order the party giving the notice to pay to such
other party the amount of the reasonable expenses incurred by him and his
attorney in so attending, including reasonable attorney’s fees.

(2) If the party giving the notice of the taking of a deposition of a witness
fails to serve a subpoena upon him, and the witness because of such failure does
not attend, and if another party attends in person or by attorney because he
expects the deposition of that witness to be taken, the court may order the party
giving the notice to pay to such other party the amount of the reasonable
expenses incurred by him and his attorney in so attending, including reasonable
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attorney’s fees.
(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 31. Depositions of Witnesses Upon Written Questions

31.01 Serving Questions; Notice

After commencement of the action, any party may take the testimony of
any person, including a party, by deposition upon written questions. The atten-
dance of witness may be compelled by the use of subpoena as provided in Rule
45.

A party desiring to take the deposition upon written questions shall serve
them upon every other party with a notice stating (1) the name and address of
the person who is to answer them, if known, and if the name is not known, a
general description sufficient to identify him or the particular class or group to
which he belongs, and (2) the name or descriptive title and address of the officer
before whom the deposition is to be taken. A deposition upon written questions
may be taken of a public or private corporation or a partnership or association
or governmental agency in accordance with the provisions of Rule 30.02 (6).

Within 30 days after the notice and written questions are served, a party
may serve cross questions upon all other parties. Within 10 days after being
served with cross questions, a party may serve redirect questions upon all other
parties. Within 10 days after being served with redirect questions, a party may
serve recross questions upon all other parties. The court may for cause shown-
enlarge or shorten the time.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

31.02 Officers to Take Responses and Prepare Record

A copy of the notice and copies of all questions served shall be delivered by
the party taking the deposition to the officer designated in the notice, who shall
proceed promptly, in the manner provided by Rules 30.03, 30.05, and 30.06, to
take the testimony of the witness in response to the questions and to prepare,
certify, and file or mail the deposition, attaching thereto the copy of the notice
and the questions received by him.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

31.03 Notice of Filing

When the deposition is filed, the party taking it shall promptly give notice
thereof to all other parties.
(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

31.04 Deleted Nov. 14, 1974, effective Jan. 1, 1975
Rule 32. Use of Depositions in Court Proceedings

32.01 Use of Depositions

At the trial or upon the hearing of a motion or an interlocutory proceeding,
any part or all of a deposition, so far as admissible under the rules of evidence
applied as though the witness were then present and testifying, and subject to
the provisions of Rule 32.02, may be used against any party who was present or
represented at the taking of the deposition or who had reasonable notice thereof
in accordance with any one of the following provisions;

(1) Any deposition may be used by any party for the purpose of contra-
dicting or impeaching the testimony of deponent as a witness.
(2) The deposition of a party or of any one who at the time of taking

the deposition was an officer, director, employee or managing agent or a

person designated under Rule 30.02(6) or 31.01 to testify on behalf of a
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public or private corporation, partnership or association or governmental

agency which is a party may be used by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be used by -
any party for any purpose if the court finds: (a) that the witness is dead; or
(b) that the witness is at a greater distance than 100 miles from the place of
trial or hearing, or is out of the state, unless it appears that the absence of
the witness was procured by the party offering the deposition; or (c) that the
witness is unable to attend or testify because of age, sickness, infirmity, or
imprisonment; or (d) that the party offering the deposition has been unable
to procure the attendance of the witness by subpoena; or (e) upon applica-
tion and notice, that such exceptional circumstances exist as to make it
desirable, in the interest of justice and with due regard to the importance of
presenting the testimony of witness orally in open court, to allow the deposi-
tion to be used.

(4) If only part of a deposition is offered in evidence by a party, an
adverse party may require him to introduce any other part which ought in
fairness to be considered with the part introduced and any party may intro-
duce any other parts.

Substitution of parties pursuant to Rule 25 does not affect the right to use
depositions previously taken; and, when an action in any court of the United
States or of any state has been dismissed and another action involving the same
subject matter is afterward brought between the same parties or their represen-
tatives or successors in interest, all depositions lawfully taken and duly filed in
the former action may be used in the latter as if originally taken therefor.

{As amended Nov. 14, 1974, effective Jan. 1, 1975.)

32.02 Objections to Admissibility

Subject to the provisions of Rules 28.02 and 32.04(3), objection may be
made at the trial or hearing to receiving in evidence any deposition or part
thereof for any reason which would require the exclusion of evidence if the wit-
ness were then present and testifying.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

32.03 Effect of Taking or Using Depositions

A party does not make a person his own witness for any purpose by taking
his deposition. The introduction in evidence of the deposition or any part
thereof for any purpose other than that of contradicting or impeaching the
deponent makes the deponent the witness of the party introducing the deposi-
tion, but this shall not apply to the use by an adverse party of a deposition
under subdivision 32.01(2) of this rule. At the trial or hearing, any party may
rebut any relevant evidence contained in a deposition whether introduced by
him or by any other party.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

32.04 Effect of Errors and Irrégularities in Depositions

(1) As to Notice. All errors and irregularities in the notice for taking a
deposition are waived unless written objection is promptly served upon the party
giving the notice.

(2) As to Disqualification of Officer. Objection to taking a deposition
because of disqualification of the officer before whom it is to be taken is waived
unless made before the taking of the deposition begins or as soon thereafter as
the disqualification becomes known or could be discovered with reasonable dili-
gence.

(3) As to Taking of Deposition. ,

(a) Objections to the competency of a witness or to the competency, rel-
evancy, or materiality of testimony are not waived by failure to make them
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* before or during the taking of the deposition, unless the ground of the
objection is one which might have been obviated or removed if presented at
that time.

(b) Errors and irregularities occurring at the oral examination in the
manner of taking the deposition, in the form of the questions or answers, in
the oath or affirmation, or in the conduct of parties, and errors of any kind
which might be obviated, removed, or cured if promptly presented, are
waived unless seasonable objection thereto is made at the taking of the
deposition.

(c) Objection to the form of written questions submitted under Rule 31
are waived unless served in writing upon the party propounding them within
the time allowed for serving the succeeding cross or other questions and
within 5 days after service of the last questions authorized.

(4) As to Completion and Return of Deposition. Errors and irregularities in
the manner in which the testimony is transcribed, preserved or the deposition is
prepared, signed, certified, sealed, endorsed, transmitted, filed, or otherwise
dealt with by the officer under Rules 30 and 31 are waived unless a motion to
suppress the deposition or some part thereof is made with reasonable prompt-
ness after such defect is, or with due diligence might have been, ascertained.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 33. Interrogatories to Parties

33.01 Availability; Procedure for Use ‘

(1) Any party may serve upon any other party written interrogatories. Inter-
rogatories may, without leave of court, be served upon the plaintiff after com-
mencement of the action, and upon any other party with or after service of the
summons and complaint upon that party. No party may serve more than a total
of 50 interrogatories upon any other party unless permitted to do so by the court
upon motion, notice and a showing of good cause. In computing the total
number of interrogatories each subdivision of separate questions shall be
counted as an interrogatory.

(2) The party upon whom the interrogatories have been served shall serve
separate written answers or objections to each interrogatory within 30 days after
service of the interrogatories, except that a defendant may serve answers or
objections within 45 days after service of summons and complaint upon that
defendant. The court, on motion and notice and for good cause shown, may
enlarge or shorten the time.

(3) Objections shall state with particularity the grounds for the objection
and may be served as a part of the document containing the answers or sepa-
rately. Within 15 days after service of objections to interrogatories, the party
proposing the interrogatory shall serve notice of hearing on the objections at the
earliest practicable time. Failure to serve said notice shall constitute a waiver of
the right to require answers to each interrogatory to which objection has been
made. Answers to interrogatories to which objection has been made shall be
deferred until the objections are determined.

(4) Answers to interrogatories shall be stated fully in writing and shall be
signed under oath by the party served or, if the party served is the state or a
corporation or a partnership or an association, by any officer or managing agent,
who shall furnish such information as is available. A party shall restate the inter-
rogatory being answered immediately preceding the party’s answer to that inter-
rogatory.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)



213 GENERAL RULES OF PROCEDURE

33.02 Scope; Use at Trial

Interrogatories may relate to any matters which can be inquired into under
Rule 26.02, and the answers may be used to the extent permitted by the rules of
evidence.

An interrogatory otherwise proper is not necessarily objectionable merely
because an answer to the interrogatory involves an opinion or contention that
relates to’' fact or the application of law to fact, but the court may order that
such an interrogatory need not be answered until after designated discovery has
been completed or until a pre-trial conference or other later time.

(Added Nov. 14, 1974, effective Jan. 1, 1975.)

33.03 Option to Produce Business Records

Where the answer to an interrogatory may be derxved or ascertained from
the business records of the party upon whom the interrogatory has been served
or from an examination, audit or inspection of such business records, or from a
compilation, abstract or summary based thereon, and the burden of deriving or
ascertaining the answer is substantially the same for the party serving the inter-
rogatory as for the party served, it is a sufficient answer to such interrogatory to
specify the records from which the answer may be derived or ascertained and to
afford to the party serving the interrogatory reasonable opportunity to examine,
audit or inspect such records and to make copies, compilations, abstracts or
summaries.

(Added Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 34. Production .of Documents and Things and Entry Upon Land for
Inspection and Other Purposes

34.01 Scope

Any party may serve on any other party a request (1) to produce and permit
the party making the request, or someone acting on his behalf, to inspect and
copy, any designated documents (including writings, drawings, graphs, charts,
photographs, phono-records, and other data compilations from which informa-
tion can be obtained, translated, if necessary, by the respondent through detec-
tion devices into reasonably usable form), or to inspect and copy, test, or
sample any tangible things which constitute or contain matters within -the scope
of Rule 26.02 and which are in the possession, custody or control of the party
upon whom the request is served, or (2) to permit entry upon designated land or
other property in the possession or control of the party upon whom the request
is served for the purpose of inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated object or operation thereon,
within the scope of Rule 26.02.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

34.02 Procedure

The request may, without leave of court, be served upon the plaintiff after
commencement of the action and upon any other party with or after service of
the summons and complaint upon that party. The request shall set forth the
items to be inspected either by individual item or by category, and describe each
item and category with reasonable particularity. The request shall specify a rea-
sonable time, place, and manner of making the mspect10n and performing the
related acts.

The party upon whom the request is served shall serve a written response
within 30 days after the service of the request, except that a defendant may
serve a response within 45 days after service of the summons and complaint
upon that defendant. The court may allow a shorter or longer time. The
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response shall state, with respect to each item or category, that inspection and
related activities will be permitted as requested, unless the request is objected
to, in which event the reasons for objection shall be stated. If objection is made
to part of an item or category, the part shall be specified. The party submitting
the request may move for an order under Rule 37 with respect to any objection
to or other failure to respond to the request or any part thereof, or any failure
to permit inspection as requested.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

34.03 Persons Not Parties

This rule does not preclude an independent action against a person not a
party for production of documents and things and permissions to enter upon
land.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 35. Physical, Mental and Blood Examination of Persons
(Heading amended March 3, 1959, effective July 1, 1959.)

35.01 Order of Examinations

In an action in which the mental or physical condition or the blood relation-
ship of a party, or of an agent of a party, or of a person under control of a
party, is in controversy, the court in which the action is pending may order the
party to submit to, or produce such agent or person for, a mental or physical or
blood examination by a physician. The order may be made only on motion for
good cause shown and upon notice to the party or person to be examined and to
all other parties and shall specify the time, place, manner, conditions, and scope
of the examination and the person or persons by whom it is made.

(As amended March 3, 1959, effective July 1, 1959.)

35.02 Report of Findings

(1) If requested by the party against whom an order is made under Rule
35.01 or by the person examined, the party causing the examination to be made
shall deliver to him a copy of a detailed written report of the examining physi-
cian setting out his findings and conclusions, together with like reports of all
earlier examinations of the same condition. After such request and delivery, the
party causing the examination to be made shall be entitled, upon request, to
receive from the party or person examined a like report of any examination,
previously or thereafter made, of the same mental or physical or blood condi-
tion. If the party or person examined refuses to deliver such report, the court,
on motion and notice, may make an order requiring delivery on such terms as
are just, and, if a physician fails or refuses to make such a report, the court may
exclude his testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or
by taking the deposition of the examiner, the adverse party waives any privilege
he may have in that action or any other involving the same controversy, regard-
ing the testimony of every other person who has examined or may thereafter
examine him or the person under his control in respect of the same mental or
physical or blood condition.

(As amended March 3, 1959, effective July 1, 1959.)

35.03 Waiver of Medical Privilege

If at any stage of an action a party voluntarily places in controversy the
physical, mental or blood condition of himself, of a decedent, or a person under
his control, such party thereby waives any privilege he may have in that action
regarding the testimony of every person who has examined or may thereafter
examine him or the person under his control in respect of the same mental,
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physical or blood condition.
(Added Nov. 10, 1967, effective Feb. 1, 1968.)

35.04 Medical Disclosures and Depositions of Medical Experts

When medical privilege has been waived by a party under Rule 35.03, such

party within ten days of a written request by any other party,
(a) shall furnish to the requesting party copies of all medical reports pre-
viously or thereafter made by any treating or examining medical expert, and
(b) shall provide written authority signed by the party of whom request
is made to permit the inspection of all hospital and other medical records,
concerning the physical, mental or blood condition of such party as to which
privilege has been waived.

Depositions of treating or examining medical experts shall not be taken
except upon order of the court for good cause shown upon motion and notice to
the parties and upon such terms as the court may provide.

Disclosures under this Rule shall include the conclusions of such treatmg or
examining medical expert.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

Rule 36. Requests for Admission

36.01 Request for Admission

A party may serve upon any other party a written request for the admission
for purposes of the pending action, only, of the truth of any matters within the
scope of Rule 26.02 set forth in the request that relate to statements or opinions
of fact or of the application of law to fact, including the genuineness of any doc-
uments described in the request. Copies of documents shall be served with the
request, unless they have been or are otherwise furnished or made available for
inspection and copying. The request may, without leave of court, be served
upon the plaintiff after commencement of the action and upon any other party
with or after service of the summons and complaint upon that party.

Each matter of which an admission is requested shall be separately set forth.
The matter is admitted unless within 30 days after service of the request, or
within such shorter or longer time as the court may allow the party to whom the
request is directed serves upon the party requesting the admission a written
answer or objection addressed to the matter, signed by the party or by his attor-
ney, but, uniess the court shortens the time, a defendant shall not be required to
serve answers or objections before the expiration of 45 days after service of the
summons and complaint upon him. If objection is made, the reasons therefor
shall be stated. The answer shall specifically deny the matter or set forth in
detail the reasons why the answering party cannot truthfully admit or deny the
matter. A denial shall fairly meet the substance of the requested admission, and,
when good faith requires that a party qualify his answer or deny only a part of
the matter of which an admission is requested, he shall specify so much of it as
is true and qualify or deny the remainder. An answering party may not give lack
of information or knowledge as a reason for failure to admit or deny unless he
states that he has made reasonable inquiry and that the information known or
readily obtainable by him is insufficient to enable him to admit or deny. A party
who considers that a matter of which an admission has been requested presents
a genuine issue for trial may not, on that ground alone, object to the request; he
may, subject to the provisions of Rule 37.03, deny the matter or set forth rea-
sons why he cannot admit or deny it.

The party who has requested the admissions may move to determine the
sufficiency of the answers or objections. Unless the court determines that an
objection is justified, it shall order that an answer be served. If the court deter-
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mines that an answer does not comply with the requirements of this rule, it may
order either that the matter is admitted or that an amended answer be served.
The court may, in lieu of these orders, determine that final disposition of the
request be made at a pre-trial conference or at a designated time prior to trial.
The provisions of Rule 37.01(4) apply to the award of expenses incurred in rela-
tion to the motion.

(As amended Nov. 10, 1967, effective Feb. 1, 1968; as amended Nov. 14, 1974,
effective Jan. 1, 1975.)

36.02 Effect of Admission

Any matter admitted under this rule is conclusively established unless the
court on motion permits withdrawal or amendment of the admission. Subject to
the provisions of Rule 16 governing amendment of a pre-trial order, the court
may permit withdrawal or amendment when the presentation of the merits of
the action will be subserved thereby and the party who obtained the admission
fails to satisfy the court that withdrawal or amendment will prejudice him in
maintaining his action or defense on the merits. Any admission made by a party
under this rule is for the purpose of the pending action only and is not an admis-
sion by him for any other purpose nor may it be used against him in any other
proceeding.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

Rule 37. Failure to Make Discovery; Sanctions

37.01 Motion for Order Compelling Discovery

A party, upon reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party may be made
to the court in which the action is pending, or, on matters relating to a
deponent’s failure to answer questions propounded or submitted under Rule 30
or Rule 31, to the court in the county where the deposition is being taken. An
application for an order to a deponent who is not a party shall be made to the
court in the county where the deposition is being taken.

(2) Motion. If a deponent fails to answer a question propounded or submit-
ted under Rule 30 or Rule 31, or a corporation or other entity fails to make a
designation under Rule 30.02(6) or Rule 31.01, or a party fails to answer an
interrogatory submitted under Rule 33, or if a party, in response to a request for
inspection submitted under Rule 34, fails to respond that inspection will be per-
mitted as requested or fails to permit inspection as requested, the discovering
party may move for an order compelling an answer, or a designation, or an
order compelling inspection in accordance with the request. When taking a
deposition on oral examination, the proponent of the question may complete or
adjourn the examination before he applies for an order. .

If the court denies the motion in whole or in part, it may make such protec-
tive order as it would have been empowered to make on a motion made pursu-
ant to Rule 26.03. :

(3) Evasion or Incomplete Answer. For purposes of this subdivision an
evasive or incomplete answer is to be treated as a failure to answer.

(4) Award of Expenses of Motion. If the motion is granted, the court shall,
after opportunity for hearing, require the party or deponent whose conduct
necessitated the motion or the party or attorney advising such conduct or both
of them to pay to the moving party the reasonable expenses incurred in obtain-
ing the order, including attorney’s fees, unless the court finds that the opposition
to the motion was substantially justified or that other circumstances make an
award of expenses unjust.
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If the motion is denied, the court shall, after opportunity for hearing,
require the moving party or the attorney advising the motion or both of them to
pay to the party or deponent who opposed the motion the reasonable expenses
incurred in opposing the motion, including attorney’s fees, unless the court finds
that the making of the motion was substantially justified or that other circum-
stances make an award of expenses unjust.

If the motion is granted in part and denied in part, the court may apportion
the reasonable expenses incurred in relation to the motion among the parties
and persons in a just manner.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

37.02 Failure to Comply with Order

(1) Sanctions by Court in County Where Deposition is Taken. If a deponent
fails to be sworn or to answer a question after being directed to do so by the
court in the county in which the deposition is being taken, the failure may be
considered a contempt of that court.

(2) Sanctions by Court in Which Action is Pending. If a party or an officer,
director, employee or managing agent of a party or a person designated under
Rule 30.02(6) or Rule 31.01 to testify on behalf of a party fails to obey an order
to provide or permit discovery, including an order made under subdivision 37.01
of this rule or Rule 35, the court in which the action is pending may make such
orders in regard to the failure as are just, and among others the following:

(a) An order that the matters regarding which the order was made or
any other designated facts shall be taken to be established for the purposes
of the action in accordance with the claim of the party obtaining the order;

(b) An order refusing to allow the disobedient party to support or
oppose designated claims or defenses, or prohibiting him from introducing
designated matters in evidence;

(c) An order striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or proceeding
or any part thereof, or rendering a judgment by default against the disobedi-
ent party;

(d) In lieu of any of the foregoing orders or in addition thereto, an
order treating as a contempt of court the failure to obey any orders except
an order to submit to a physical or mental examination;

(e) Where a party has failed to comply with an order under Rule 35.01
requiring him to produce another for examination, such orders as are listed
in paragraphs (a), (b), and (c) of this subdivision, unless the party failing to
comply shows that he is unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall
require the party failing to obey the order or the attorney advising him or both
to pay the reasonable expenses, including attorney’s fees, caused by the failure,
unless the court finds that the failure was substantially justified or that other cir-
cumstances make an award of expenses unjust.

(As amended March 3, 1959, effective July 1, 1959; Nov. 14, effective Jan. 1,
1975.)

37.03 Expenses on Failure to Admit

If a party fails to admit the genuineness of any documents or the truth of
any matter as requested under Rule 36, and if the party requesting the admis-
sions thereafter proves the genuineness of the document or the truth of any such
matter, he may apply to the court for an order requiring the other party to pay
him the reasonable expenses incurred in making that proof, including reasonabie
attorney’s fees. The court shall make the order unless it finds that (1) the
request was held objectionable pursuant to Rule 36.01, or (2) the admission
sought was of no substantial importance, or (3) the party failing to admit had



GENERAL RULES OF PROCEDURE ) 218

reasonable ground to believe that he might prevail on the matter, or (4) there
was other good reason for the failure to admit.
(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

37.04 Failure of Party to Attend at Own Deposition or Serve Answers

If a party or an officer, director, employee or managing agent of a party or
a person designated under Rule 30.02(6) or Rule 31.01 to testify on behalf of a
party fails (1) to appear before the officer who is to take his deposition, after
being served with a proper notice, or (2) to serve answers or objections to inter-
rogatories submitted under Rule 33, after proper service of the interrogatories,
or (3) to serve a written response to a request for inspection submitted under
Rule 34, after proper service of the request, the court in which the action is
pending on motion may make such orders in regard to the failure as are just,
and among others it may take any action authorized under paragraphs (a), (b),
and (c) of subdivision 37.02(2) of this rule. In lieu of any order or in addition
thereto, the court shall require the party failing to act or the attorney advising
him or both to pay the reasonable expenses, including attorney’s fees, caused by
the failure, unless the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be excused on the
ground that the discovery sought is objectionable unless the party failing to act
has applied for a protective order as provided by Rule 26.03.

(As amended Nov. 14, 1974, effective Jan. 1, 1975.)

VI. TRIALS
Rule 38.  Jury Trial of Right

38.01 Right Preserved

In actions for the recovery of money only, or of specific real or personal
property, or for a divorce on the ground of adultery, the issues of fact shall be
tried by a jury, unless a jury trial be waived or a reference be ordered.

38.02 Waiver

In actions arising on contract, and by permission of the court in other
actions, any party thereto may waive a jury trial in the manner following:
(1) By failing to appear at the trial;
(2) By written consent, by the party or his attorney, filed with the clerk;
(3) By oral consent in open court, entered in the minutes.

38.03 Placing Action on Calendar

A party desiring to have an action placed on the calendar for trial shall,
after issue is joined, prepare a note of issue setting forth the title of the action,
"whether the issue is one of fact or of law, and if an issue of fact whether it is
triable by court or by jury, and the names and addresses and the telephone
numbers of the respective counsel, and shall serve the same on counsel for all
parties not in default and file it, with proof of service, with the clerk within 10
days after such service in all districts where but one term of court is held annu-
ally and in all other districts at least 28 days before the beginning of a general
term; and thereupon the action shall be placed on the calendar for trial and shall
remain thereon from term to term until tried or stricken therefrom. The party
serving a note of issue shall, and any other party may, serve a note of issue
upon counsel for any person who becomes a party to the action subsequent to
the initial service.

(As amended March 3, 1959, effective July 1, 1959; Nov. 10, 1967, effective
Feb. 1, 1968.)
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Rule 39. Trial by Jury or by the Court

39.01 By Court

Issues of fact not submitted to a jury as provided in Rule 38 shall be tried
by the court.

39.02 Adyvisory Jury and Trial by Consent

In all actions not triable of right by a jury the court, upon motion or of its
own initiative, may try an issue with an advisory jury, or the court, with the
consent of both parties, may order a trial with a jury whose verdict has the same
effect as if trial by jury had been a matter of right.

39.03 Preliminary Instructions in Jury Trials

After the jury has been impaneled and sworn, and before opening state-
ments of counsel, the court may instruct the jury as to the respective claims of
the parties and as to such other matters as will aid the jury in comprehending
the trial procedure and sequence to be followed. Preliminary instructions may
also embrace such matters as burden of proof and preponderance of evidence,
the elements which the jury may consider in weighing testimony or determining
credibility of witnesses, rules applicable to opinion evidence, and such other
rules of law as the court may deem essential to the proper understanding of the
evidence.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

39.04 Opening Statements by Counsel

Before any evidence is introduced, plaintiff may make an opening state-
ment; whereupon any other party may make an opening statement or may
reserve the same until his case in chief is opened. Opening statements may be
waived by any party to the action without affecting the right to any other party
to make such an opening statement.

(Added Nov. 10, 1967, effective Feb. 1, 1968.)

Rule 40. Assignment of Cases for Trial

The judges of the court may, by order or by rule of court, provide for the
setting of cases for trial upon the calendar, the order in which they shall be
heard and the resetting thereof.

Rule 41. Dismissal of Actions

41.01 Voluntary Dismissal; Effect Thereof

(1) By Plaintiff; by Stipulation. Subject to the provisions of Rule 23.03 and
of Rule 66, an action may be dismissed by the plaintiff without order of court
(a) by filing a notice of dismissal not less than 10 days before the opening of the
term of court at which the action is noted for trial or, in counties having contin-
uous terms of court, not less than 10 days before the day on which the action is
first set for trial, if a provisional remedy has not been allowed or a counterclaim
made or other affirmative relief demanded in the answer, or (b) by filing a stip-
ulation of dismissal signed by all parties who have appeared in the action.
Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has once dismissed in any court of
the United States or of any state an action based on or including the same
claim.

(2) By Order of Court. Except as provided in paragraph (1) of this rule, an
action shall not be dismissed at the plaintiff’s instance save upon order of the
court and upon such terms and conditions as the court deems proper. If a coun-
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terclaim has been pleaded by a defendant prior to the service upon him of the
plaintiff’s motion to dismiss, the action shall not be dismissed against the
defendant’s objection unless the counterclaim can remain pending for indepen-
dent adjudication by the court. Unless otherwise specified in the order; a dis-
missal under this paragraph is without prejudice.

41.02 Involuntary Dismissal; Effect Thereof

(1) The court may on its own motion, or upon motion of a party, and upon
such notice as it may prescribe, dismiss an action or claim for failure to prose-
cute or to comply with these rules or any order of the court.

(2) After the plaintiff has completed the presentation of his evidence, the
defendant, without waiving his right to offer evidence in the event the motion is
not granted, may move for a dismissal on the ground that upon the facts and the
law the plaintiff has shown no right to relief. In an action tried by the court
without a jury the court as trier of the facts may then determine them and
render judgment against the plaintiff or may decline to render any judgment
until the close of all the evidence. If the court renders judgment on the merits
against the plaintiff, the court shall make findings as provided in Rule 52.01.

(3) Unless the court in its order for dismissal otherwise specifies, a dismissal
under this rule and any dismissal not provided for in this rule or in Rule 41.01,
other than a dismissal for lack of jurisdiction, for forum non conveniens, or for
failure to join a party indispensable under Rule 19, operates as an adjudication
upon the merits.

(As amended March 3, 1959, effective July 1, 1959; Nov. 10, 1967, effective
Feb. 1, 1968.)

41.03 Dismissal of Counterclaim, Cross-Claim, or Third-Par