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MANDATORY FELONY AND GROSS MISDEMEANOR COMPLAINT AND
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INDEX

Revisor’s Note: Supreme Court Orders, dated December 13, 1989, November 29, 1990, October 23, 1992, May 9, 1994,
August 21, 1998, and May 19, 2008, promulgating amendments to the Rules of Criminal Procedure provide, in part:

"The inclusion of Advisory Committee comments is made for convenience and does not reflect court approval of the com-
ments made therein."

TEXT OF RULES
Rule 1. Scope, Application, General Purpose and Construction
1.01 Scope and Application

These rules govern the procedure in prosecutions for felonies, gross misdemeanors,
misdemeanors, and petty misdemeanors in the district courts in the State of Minnesota.
Except where expressly provided otherwise, misdemeanors as referred to in these rules shall
include state statutes, local ordinances, charter provisions, rules or regulations punishable
either alone or alternatively by a fine or by imprisonment of not more than 90 days.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990.)

See Rule 1.04 for Comment.
1.02 Purpose and Construction

These rules are intended to provide for the just, speedy determination of criminal pro-
ceedings without the purpose or effect of discrimination based upon race, color, creed, reli-
gion, national origin, sex, marital status, status with regard to public assistance, disability,
handicap in communication, sexual orientation, or age. They shall be construed to secure
simplicity in procedure, fairness in administration, and the elimination of unjustifiable ex-
pense and delay.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990; amended effective for criminal actions commenced or arrests made after 12
o’clock midnight July 1, 1994.)

See Rule 1.04 for Comment.
1.03 Local Rules by District Court

Any court may recommend rules governing its practice not in conflict with these rules
or with the General Rules of Practice for the District Courts and those rules shall become
effective as ordered by the Supreme Court.

(Added effective for criminal actions commenced or arrests made after 12 o’clock midnight
July 1, 1994.)

See Rule 1.04 for Comment.
1.04 Definitions

(a) Clerk of Court. References in these rules to clerks or deputy clerks of court shall
include court administrators and deputy court administrators.

(b) Designated Gross Misdemeanors. As used in these rules, the term "designated
gross misdemeanors" refers to gross misdemeanors charged or punishable under Minnesota
Statutes, section 169A.20, Minnesota Statutes, section 169A.25, Minnesota Statutes, sec-
tion 169A.26 or Minnesota Statutes, section 171.24.
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(c) Tab charge. As used in these rules, the term "tab charge" is a brief statement of
the offense charged including a reference to the statute, rule, regulation, ordinance, or other
provision of law which the defendant is alleged to have violated which the clerk shall enter
upon the records. A tab charge is not synonymous with "citation" as defined by Rule 6.01.

(d) Aggravated Sentence. As used in these rules, the term "aggravated sentence" refers
to a sentence that is an upward durational or dispositional departure from the presumptive
sentence provided for in the Minnesota Sentencing Guidelines based upon aggravating cir-
cumstances or a statutory sentencing enhancement.

(Added effective for criminal actions commenced or arrests made after 12 o’clock mid-
night January 1, 1999; amended effective for all criminal actions commenced or arrests
made after 12 o’clock midnight February 1, 2003; amended effective for all criminal ac-
tions commenced or arrests made after 12 o’clock midnight October 1, 2006.)

Rule 1.05. Use of Interactive Video Teleconference in Criminal Proceedings
Subdivision 1. Definitions.
(1) ITV. "ITV" refers to interactive video teleconference.

(2) Terminal Site. A "terminal site" is any location where ITV is used for any part
of a court proceeding.

(3) Venue County. The "venue county" is the county where pleadings are filed and
hearings are held under current court procedures.

(4) District. The "district" is the judicial district in which the venue county is
located.

Subd. 2. Appearance; How Made. Appearances in proceedings governed by the Min-
nesota Rules of Criminal Procedure shall be made in person except as authorized to be made
by ITV in this rule, by written petition in Rules 14.02, subd. 2 and 15.03, subd. 2, and by
phone in Rule 26.03, subd. 1(3)4.

Subd. 3. Permissible Use of ITV.

(1) Felony and Gross Misdemeanor Proceedings. ITV may be used to conduct
the following criminal hearings:

(a) Rule 5 or Rule 6 Hearings. A defendant in custody may appear before
any available judge of the district by ITV for a Rule 5 or Rule 6 hearing if no judge is
available in the venue county.

(b) Rule 8 and Rule 13 Hearings. A defendant may appear before any avail-
able judge of the district by ITV for a Rule 8 or Rule 13 hearing if no judge is available in
the venue county. No plea of guilty may be taken by ITV unless the court and all parties
agree, and the defendant and defendant’s attorney are located at the same terminal site.

(c) Rule 11 Hearings. A defendant may appear before any available judge
of the district by ITV for the purpose of waiving an omnibus hearing.

(d) Other Hearings. A defendant or the defendant’s counsel on behalf of the
defendant may appear before any available judge of the district by ITV for any hearing for
which the defendant’s personal presence is not required pursuant to Rule 26.03, subd. 1(3)
if the court and all parties agree to the ITV appearance.

ITV may not be used to conduct a trial, sentencing, contested omnibus hearing,
or any other contested matter except as provided herein.

(2) Misdemeanor Proceedings. A defendant may appear before any available
judge of the district by ITV for any of the following:

(a) Arraignment;
(b) Plea;

(c) Sentencing.
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A defendant or the defendant’s counsel on behalf of the defendant may also ap-
pear before any available judge of the district by ITV for any hearing for which the defen-
dant’s personal presence is not required pursuant to Rules 14.02, subd. 2 and 26.03, subd.
1(3) if the court and parties agree to the ITV appearance.

ITV may not be used to conduct a trial, contested pretrial hearing, or any other
contested matter except as provided herein.

(3) Petty Misdemeanor and Regulatory or Administrative Criminal Offenses. A defen-
dant may appear before any available judge of the district by ITV for all hearings, including
trials, related to petty misdemeanors and regulatory or administrative criminal offenses not
punishable by imprisonment.

Subd. 4. Request for In-Person Hearing; Consent Requirements.

(1) Rule 5 or Rule 6 Hearings. When a defendant appears before the court by
ITV for a Rule 5 or Rule 6 Hearing, the defendant may request to appear in person before
a judge. If the request is made, the hearing will be held within three business days of the
ITV hearing and shall be deemed a continuance of the ITV hearing.

(2) Other Hearings, Consent. In all proceedings other than a Rule 5 or Rule 6
hearing, the defendant must consent to appearing by ITV. If the defendant does not consent
to appear by ITV, an in-person court appearance for that hearing shall be scheduled to be
held within the time limits as otherwise provided by these rules or other law.

Subd. 5. Location of Participants.

(1) Defendant’s Attorney. The defendant’s attorney shall be present at the same
terminal site from which the defendant appears except in unusual or emergency circum-
stances, and then only if all parties agree on the record. This exception for unusual or emer-
gency circumstances does not apply to felony or gross misdemeanor proceedings at which
a guilty plea is taken.

(2) Prosecuting Attorney. Subject to paragraph (4), the prosecuting attorney may
appear from any terminal site.

(3) Judge. Subject to paragraph (4), the judge may appear from any terminal site.

(4) Defendant s Attorney or Prosecuting Attorney at Same Terminal Site as Judge.
When the right to counsel applies, ITV may not be used in a situation in which only the
defense attorney or prosecuting attorney is physically present before the judge unless all
parties agree on the record.

(5) Witnesses, Victims, Other Persons. Witnesses, victims, and other persons may
be located at any terminal site.

Subd. 6. Multi-county Violations. When a defendant has pending charges in more
than one county within a district, any or all ITV appearances authorized by this rule may
be heard by any judge of that district. Cases from other districts may be heard upon autho-
rization by the Chief Justice of the Supreme Court.

Subd. 7. Proceedings; Record; Decorum.

(1) Where Conducted. All ITV hearings will be conducted in a courtroom or other
room at the courthouse reasonably accessible to the public.

(2) Effect of ITV Hearing. Regardless of the physical location of any party to the
ITV hearing, any waiver, stipulation, motion, objecction, order, or any other action taken
by the court or a party at an ITV hearing shall have the same effect as if done in person.

(3) Defendant Right to Counsel. The court shall ensure that the defendant has ade-
quate opportunity to speak privately with counsel, including, where appropriate, suspension
of the audio transmission and recording or allowing counsel to leave the conference table
to communicate with the defendant in private.

(4) Record. The court administrator of the venue county shall keep court minutes
and maintain court records as if the proceeding were heard in person. If the hearing requires
awritten record, a court reporter shall be in simultaneous voice communication with all ITV
terminal sites, and shall make the appropriate verbatim record of the proceeding as if heard
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in person. No recording shall be made of any ITV proceeding except the recording made
as the official court record.

(5) Decorum. Courtroom decorum during ITV hearings must conform to the ex-
tent possible to that required during traditional court proceedings. This may include the
presence of one or more bailiffs at any ITV site.

Subd. 8. Administrative Procedures. Administrative procedures for conducting ITV
hearings are governed by the General Rules of Practice.

(Added effective for all criminal actions commenced or arrests made after 12 o’clock mid-
night January 1, 2008.)

Comment

By Rule 1.01, these rules govern the procedure in prosecutions for felonies, gross mis-
demeanors, misdemeanors, and petty misdemeanors in the district courts in the State of
Minnesota. Except where expressly provided otherwise, misdemeanors as referred to in
these rules shall include state statutes, local ordinances, charter provisions, rules or reg-
ulations punishable either alone or alternatively by a fine or by imprisonment of not more
than 90 days.

Rule 1.02 governing the general purpose and construction of the rules is taken from
FR.Crim.P. 2.

In accord with the purpose of these rules to provide for a just and speedy determina-
tion of criminal proceedings, the rules specify time limits and consolidate court appear-
ances and hearings whenever possible. Rule 11 provides for an Omnibus Hearing for the
determination of all pretrial issues. Under Rules 8.04, 11.04, and 11.07, that hearing must
be commenced within 28 days after the appearance under Rule 8 and must be completed
and all issues decided within 30 days after the appearance under Rule 8. Extensions of
those time limits may be permitted by the trial court, but only for good cause related to the
particular case. It would violate the purpose of these rules to bifurcate or further continue
Omnibus Hearings on a general basis unrelated to the circumstances of a particular case.

1t is further the express purpose of these rules that they be applied without discrimina-
tion based upon the factors stated in Rule 1.02. The factors are the same as those set forth in
Chapter 363 of the Minnesota Statutes forbidding discriminatory practices in employment
and certain other situations except that those handicapped in communication are added to
the list of those protected against discrimination. Minnesota Statutes, sections 611.31 to
611.34 (1992). The Minnesota Supreme Court Task Forces on Gender Fairness and Racial
Bias have studied and documented gender and racial bias in the legal system. Their reports
issued June 30, 1989, and May 1993 respectively contain recommendations to address these
problems. See 15 Wm. Mitchell L. Rev. 827 (1989) (gender fairness report) and 16 Hamline
L. Rev. 477 (1993) (racial bias report). Any recommendations in those reports concerning
the Rules of Criminal Procedure have been reviewed carefully and appropriate revisions
have been made in these rules.

Beyond the procedures required by these rules, prosecutors, courts, and law enforce-
ment agencies should also be aware of the rights of crime victims as provided in chapter
6114 of the Minnesota Statutes. This would include, but is not limited to, the prosecutor’s
duty to provide notice of a prospective plea agreement (Minnesota Statutes, section
6114.03); referral to a pretrial diversion program (Minnesota Statutes, section 6114.031);
dismissal of domestic assault or harassment proceedings (Minnesota Statutes, section
611A4.0315); the final disposition of the case (Minnesota Statutes, section 6114.039); and
the pendency of an appeal of the proceedings (Minnesota Statutes, section 611.0395). Also
see Minnesota Statutes, section 629.72, subd. 7 and Minnesota Statutes, section 629.725
as to the duty of the court to provide notice of any hearing on release of the defendant
from pretrial detention in domestic abuse, harassment or crimes of violence cases, and
Minnesota Statutes, section 629.73 as to the duty of the agency having custody of the
defendant in such cases to provide notice of the defendant’s impending release.

Rule 1.03 is identical to Rule 83 of the Minnesota Rules of Civil Procedure and is
intended to assure uniformity in local rules. The General Rules of Practice for the District
Court were adopted by the Supreme Court effective January 1, 1992, to consolidate and
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make uniform the local rules of practice throughout the state. Only a few of the previously
existing local rules were preserved as special rules for particular judicial districts. No local
rule is permitted which would conflict with these Rules of Criminal Procedure and to be
effective any new local rule must first be approved by the Supreme Court.

Rule 1.04(a) clarifies that any duties, functions or responsibilities set forth in the rules
for clerks or deputy clerks also apply to court administrators and deputy court administra-
tors. This is in accord with Minnesota Statutes, section 485.01 (1997). Under Rule 4.02,
subd. 5(3) it is possible to commence a prosecution by tab charge for certain designated
gross misdemeanors. See Rule 4.02, subd. 5(3) and the comments to that rule for the lim-
itations on such prosecutions. That term is also used in various other places throughout
the rules and Rule 1.04(b) specifies the offenses which are considered to be "designated
gross misdemeanors”. Minnesota Statutes, section 1694.20 relates to driving, operating,
or physical control of a motor vehicle while under the influence of alcohol or a controlled
or hazardous substance or refusing to submit to a chemical test and Minnesota Statutes,
section 171.24 (1997) relates to driving after cancellation. Minnesota Statutes, section
1694.25 (second-degree driving while impaired) and Minnesota Statutes, section 1694.26
(third-degree driving while impaired) establish the circumstances under which violations
of Minnesota Statutes, section 169A4.20 constitute a gross misdemeanor.

Rule 1.04 (d) defines "aggravated sentence” for the purpose of the provisions in these
rules governing the procedure that a sentencing court must follow to impose an upward
sentencing departure in compliance with Blakely v. Washington, 542 U.S. 296, 124 S.Ct.
2531 (2004). On June 24, 2004, the United States Supreme Court decided in Blakely that
an upward departure in sentencing under the State of Washington's determinate sentenc-
ing system violated the defendants Sixth Amendment rights where the additional findings
required to justify the departure were not made beyond a reasonable doubt by a jury. The
definition is in accord with existing Minnesota case law holding that Blakely applies to
upward departures under the Minnesota Sentencing Guidelines and under various sen-
tencing enhancement statutes requiring additional factual findings. See, e.g., State v. Shat-
tuck, 704 N.W.2d 131 (Minn. 2005) (durational departures); State v. Allen, 706 N.W.2d
40 (Minn. 2005) (dispositional departures),; State v. Leake, 699 N.W.2d 312 (Minn. 2005)
(life sentence without release under Minnesota Statutes, section 609.106); State v. Barker,
705 N.W.2d 768 (Minn. 2005) (firearm sentence enhancements under Minnesota Statutes,
section 609.11); and State v. Henderson, 706 N.W.2d 758 (Minn. 2005) (career offender
sentence enhancements under Minnesota Statutes, section 609.1095, subd. 4). However,
these Blakely-related protections and procedures do not apply retroactively to sentences
that were imposed and were no longer subject to direct appeal by the time that Blakely was
decided on June 24, 2004. State v. Houston, 702 N.W.2d 268 (Minn. 2005). Also, the pro-
tections and procedures do not apply to sentencing departures and enhancements that are
based solely on a defendant’s criminal conviction history such as the assessment of a cus-
tody status point under the Minnesota Sentencing Guidelines. State v. Allen, 706 N.W.2d 40
(Minn. 2005). For aggravated sentence procedures related to Blakely, see Rule 7.03 (notice
of prosecutors intent to seek an aggravated sentence in proceedings prosecuted by com-
plaint); Rule 9.01, subd. 1(7) (discovery of evidence relating to an aggravated sentence);
Rule 11.04 (Omnibus Hearing decisions on aggravated sentence issues); Rule 15.01, subd.
2 and Appendices E and F (required questioning and written petition provisions concern-
ing defendant’s admission of facts supporting an aggravated sentence and accompanying
waiver of rights), Rule 19.04, subd. 6(3) (notice of prosecutor s intent to seek an aggravated
sentence in proceedings prosecuted by indictment); Rule 26.01, subd. 1(2)(b) (waiver of
right to a jury trial determination of facts supporting an aggravated sentence), Rule 26.01,
subd. 3 (stipulation of facts to support an aggravated sentence and accompanying waiver
of rights),; Rules 26.03, subd. 17(1) and (3) (motion that evidence submitted to jury was in-
sufficient to support an aggravated sentence); Rule 26.03, subd. 18(6) (verdict forms),; Rule
26.03, subd. 19(5) (polling the jury); and Rule 26.04, subd. I (new trial on aggravated sen-
tence issue). The procedures provided in these rules for the determination of aggravated
sentence issues supersede the procedures concerning those issues in Minnesota Statutes,
section 244.10 (see 2005 Minnesota Laws, chapter 136, article 16, sections 3 to 6) or other
statutes.
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(Amended effective for all criminal actions commenced or arrests made after 12 o’clock
midnight October 1, 2006.)

Rule 2. Complaint
2.01 Contents; Before Whom Made

Subdivision 1. Contents. The complaint is a written signed statement of the essential
facts constituting the offense charged. Except as provided in Rules 6.01, subd. 3, 11.06, and
15.08, the facts establishing probable cause to believe that an offense has been committed
and that the defendant committed it must be set forth in writing in the complaint, and may be
supplemented by supporting affidavits or by sworn testimony of witnesses taken before the
issuing judge or judicial officer. The complaint must otherwise conform to the requirements
of Rule 17.02.

Subd. 2. Before Whom Made. Except as provided in Rules 11.06 and 15.08, the com-
plaint must be made upon oath before a judge or judicial officer of the district court, court
administrator, or notary public.

Subd. 3. How Made. If sworn testimony is taken, a note so stating must be made
on the face of the complaint by the issuing officer. The testimony must be recorded by a
reporter or recording instrument and must be transcribed and filed.

Any complaint, supporting affidavits, or supplementary sworn testimony made or
taken upon oath before the issuing judge or judicial officer pursuant to this rule may be
made or taken by telephone, facsimile transmission, video equipment, or similar device at
the discretion of such judge or judicial officer.

Subd. 4. Probable Cause Determination. Upon the information presented, the judge
or judicial officer must determine whether there is probable cause to believe that an offense
has been committed and that the defendant committed it. When the offense alleged to have
been committed is punishable by a fine only, the determination of probable cause may be
made by the court administrator if authorized by court order.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990; amended effective for criminal actions commenced or arrests made after 12
o’clock midnight July 1, 1994, except that the amendments in the first sentence of the third
paragraph are effective for criminal actions commenced or arrests made after 12 o’clock
midnight January 1, 1995; amended effective for all criminal actions commenced or arrests
made after 12 o’clock midnight July 1, 2008.)

See Rule 2.03 for Comment.
2.02 Approval of Prosecuting Attorney

A complaint shall not be filed or process issued thereon without the written approval,
endorsed on the complaint, of the prosecuting attorney authorized to prosecute the offense
charged, unless such judge or judicial officer as may be authorized by law to issue process
upon the offense certifies on the complaint that the prosecuting attorney is unavailable and
the filing of the complaint and issuance of process thereon should not be delayed.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990.)

See Rule 2.03 for Comment.

2.03 (Repealed effective for all criminal actions commenced or arrests made after 12
o’clock midnight July 1, 2008.)

Comment

Under these rules (See Rules 10.01, 8.01, 17.01), the complaint, tab charge and indict-
ment are the only accusatory pleadings by which a prosecution may be initiated and upon
which it may be based. The complaint will take the place of the information under existing
practice (Minnesota Statutes, sections 628.29-628.33 (1971)).

By Rule 2.01, the complaint must consist of a written signed statement of the essen-
tial facts constituting the offense charged. This language is taken from F.R.Crim.P. 3. The
complaint must otherwise conform to the provisions of Rule 17.02.
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Except as provided in Rules 11.06 and 15.08 authorizing the substitution of a new
complaint to permit a plea to a misdemeanor or different offense, the complaint shall be
sworn to before any judge or judicial officer of a district court, clerk or deputy clerk of
court, or a notary public.

Where the alleged offense is punishable only by a fine, as for a petty misdemeanor, the
determination of probable cause may be made by a clerk or deputy clerk of court if court
order authorizes this procedure. The clerk or deputy clerk could also issue a summons in
such a case under Rule 3.01, but is not permitted to issue a warrant. Except for this require-
ment of authorization by court order in Rule 2.01, this provision is consistent with previous
Minnesota law under Minnesota Statutes, sections 629.42 (1971); 487.25, subd. 3 (1973)
(governing county courts); 4884.10, subd. 3 (1971) (governing Hennepin County Munic-
ipal Court); 488A4.27, subd. 3 (1971) (governing St. Paul Municipal Court); and 488.17,
subd. 3 (1971) (governing all other municipal courts). This power may be constitutionally
exercised by a detached and neutral clerk or deputy clerk under Shadwick v. City of Tampa,
407 U.S. 345 (1972). See Rule 3.01 as to the issuance of a summons by a clerk or deputy
clerk of court.

Except as provided in Rules 6.01, subdivision 3, 11.06 and 15.08, the probable cause
statement shall be set forth separately in the complaint, and the complaint may be sup-
plemented by supporting affidavits or sworn recorded testimony. If affidavits, testimony, or
other reports are used to supplement the complaint, it is still necessary to include in the
complaint a statement of the facts establishing probable cause. Under this rule it is permis-
sible, for the complaint and any supporting affidavits to be sworn to before a clerk, deputy
clerk or notary public. The documents may then be submitted to the judge or judicial officer
by any of the methods permitted under the rule and the law enforcement officer or other
complainant need not personally appear before the issuing judge or judicial officer. How-
ever, if sworn oral testimony is taken to supplement the complaint, it must be taken before
the judge or judicial officer and cannot be taken before a clerk, deputy clerk or notary pub-
lic. If supplemental testimony is taken a note so stating shall be made on the face of the
complaint so that an interested party or attorney examining the complaint will have notice
that such testimony was taken.

Rule 2.01 permits the judge or judicial officer to review the complaint and any support-
ing affidavits or supplementary testimony and to administer the oath by telephone, video
equipment, or similar electronic device. Any supplementary testimony so taken shall be
recorded, transcribed and filed. If the complaint is issued and a warrant is also neces-
sary, they may be transmitted by facsimile transmission as permitted by Rule 33.05. By this
method, much time, travel and expense can be saved in those counties where a judge is not
readily available to the complainant.

References in the rules to clerks of court for the trial courts include court adminis-
trators. See Minnesota Statutes, section 485.01 (1988) authorizing court administrators to
perform any duties, functions and responsibilities required of clerks of court.

Rules 11.06 and 15.08 authorizing the substitution of a new complaint to permit a plea
to a misdemeanor or different offense do not require a showing of probable cause. Rule 3.01
does not attempt to define probable cause for the purpose of obtaining a warrant of arrest
or to prescribe the evidence that may be considered upon that issue. That is determined
by federal constitutional law under the Fourth Amendment. (See e.g., State ex rel. Duhn v.
Tahash, 275 Minn. 377, 147 N.W.2d 382 (1967); State v. Burch, 284 Minn. 300, 170 N.W.2d
543 (1969).)

Rule 2.02 requires the prosecuting attorney s written approval of the filing of a com-
plaint. This is in accord with ABA Standards, Prosecution Function 3.4 (Approved Draft,
1968) that the decision to institute criminal proceedings shall be initially and primarily
the responsibility of the prosecutor. Similar provisions are contained in ALI Model Code of
Pre-Arraignment Procedures, section 6.02 (T.D., section 1, 1966) and Wisconsin Statutes,
section 968.02(1),(3).

The prosecuting attorneys referred to in Rule 2.02 are those authorized by law to pros-
ecute the offense charged. (See Minnesota Statutes, section 487.25, subd. 10 (1971) (county
courts); Minnesota Statutes, sections 488A4.10, subd. 11, 4884.101 (1971) (Municipal Court
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of Hennepin County); Minnesota Statutes, section 488A.27, subd. 11 (1971) (Municipal
Court of St. Paul); Minnesota Statutes, section 4884.41 (1971) (Municipal Court of Du-
luth); Minnesota Statutes, section 488.17, subd. 9 (1971) (Municipal Courts in Ramsey and
St. Louis Counties); Minnesota Statutes, sections 8.01, 8.03 (1971) (Attorney General);
Minnesota Statutes, section 388.05 (1971) (County Attorney).)

If the prosecuting attorney is unavailable and it is necessary that the complaint be
filed at once, the judge authorized to issue process on the complaint or the judicial officer
with that power may permit the complaint to be filed and upon a finding of probable cause,
issue process thereon.

Rule 2.02 leaves to other laws the question of the available remedy when a local pros-
ecutor refuses to approve a complaint.

Because the documents supporting the statement of probable cause may contain irrel-
evant material, material that is injurious to innocent third persons, and material prejudi-
cial to defendant’s right to a fair trial, it is the recommended practice that a statement be
drafted containing the facts establishing probable cause, in or with the complaint, and that
irrelevant material, material injurious to innocent third persons and material prejudicial
to defendants right to a fair trial be omitted therefrom.

(Amended effective for all criminal actions commenced or arrests made after 12 o’clock
midnight July 1, 2008.)

Rule 3. Warrant or Summons Upon Complaint
3.01 Issuance

If it appears from the facts set forth in writing in the complaint and any supporting af-
fidavits or supplemental sworn testimony that there is probable cause to believe that an of-
fense has been committed and that the defendant committed it, a summons or warrant shall
be issued. A summons shall be issued rather than a warrant unless it reasonably appears
that there is a substantial likelihood that the defendant will fail to respond to a summons, or
the defendant’s whereabouts is not reasonably discoverable, or the arrest of the defendant
is necessary to prevent imminent harm to the defendant or another. If issued, a warrant for
the arrest of the defendant shall be issued to any person authorized by law to execute it.

The warrant or summons shall be issued by a judge or judicial officer of the district
court. Provided that when the offense is punishable by fine only, the clerk or deputy clerk
of court may also issue the summons when authorized by court order.

When the offense is punishable by fine only, in misdemeanor cases, a summons shall
be issued in lieu of a warrant.

The issuing officer shall issue a summons whenever requested to do so by the prose-
cuting attorney authorized to prosecute the offense charged in the complaint.

If a defendant fails to appear in response to a summons, a warrant shall issue.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990; amended effective for criminal actions commenced or arrests made after 12
o’clock midnight July 1, 1994.)

See Rule 3.04 for Comment.
3.02 Contents of Warrant or Summons

Subd. 1. Warrant. The warrant shall be signed by the issuing officer and shall contain
the name of the defendant, or, if unknown, any name or description by which the defendant
can be identified with reasonable certainty. It shall describe the offense charged in the com-
plaint, and the warrant and complaint may be combined in one form. For all offenses, the
amount of bail shall and other conditions of release may be set by the issuing officer and
endorsed on the warrant.

Subd. 2. Directions of Warrant. The warrant shall direct that the defendant be
brought promptly before the court that issued the warrant if it is in session.

If the court specified is not in session, the warrant shall direct that the defendant be
brought before a judge or judicial officer of such court, without unnecessary delay, and in
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any event not later than 36 hours after the arrest exclusive of the day of arrest, or as soon
thereafter as such judge or judicial officer is available.

Subd. 3. Summons. The summons shall summon the defendant to appear at a stated
time and place to answer the complaint before the court issuing it and shall be accompanied
by a copy of the complaint.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990; amended effective for criminal actions commenced or arrests made after 12
o’clock midnight July 1, 1994.)

See Rule 3.04 for Comment.
3.03 Execution or Service of Warrant or Summons; Certification

Subd. 1. By Whom. The warrant shall be executed by an officer authorized by law.
The summons may be served by any officer authorized to serve a warrant, and if served by
mail, it may also be served by the clerk of the court from which it is issued.

Subd. 2. Territorial Limits. The warrant may be executed or the summons may be
served at any place within the State except where prohibited by law.

Subd. 3. Manner. The warrant shall be executed by the arrest of the defendant. If the
offense charged is a misdemeanor the defendant shall not be arrested on Sunday or between
the hours of 10:00 o’clock p.m. and 8:00 o’clock a.m. on any other day except by direction
of the issuing officer, endorsed on the warrant when exigent circumstances exist or when
the person named in the warrant is found on a public highway or street. The officer need
not have the warrant in possession at the time of the arrest, but shall inform the defendant
of the existence of the warrant and of the charge.

The summons shall be served on an individual defendant by delivering a copy to the
defendant personally or by leaving it at the defendant’s dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein or by mailing it
to the defendant’s last known address. A summons directed to a corporation shall be issued
and served in the manner prescribed by law for service of summons on corporations in civil
actions or by mail addressed to the corporation at its principal place of business or to an
agent designated by the corporation to receive service of process.

Subd. 4. Certification; Unexecuted Warrant or Summons. The officer executing
the warrant shall certify the execution thereof to the court before which the defendant is
brought.

On or before the date set for appearance the officer or clerk of court to whom a sum-
mons was delivered for service shall certify the service thereof to the court before which
the defendant was summoned to appear.

At the request of the prosecuting attorney made at any time while the complaint is
pending, a warrant returned unexecuted or a summons returned unserved or a duplicate
thereof may be delivered by the issuing officer to any authorized officer or person for exe-
cution or service.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990.)

See Rule 3.04 for Comment.
3.04 Defective Warrant, Summons or Complaint

Subd. 1. Amendment. A person arrested under a warrant or appearing in response
to a summons shall not be discharged from custody or dismissed because of any defect in
form in the warrant or summons, if the warrant or summons is amended so as to remedy
the defect.

Subd. 2. Issuance of New Complaint, Warrant or Summons. During pretrial pro-
ceedings affecting any person arrested under a warrant or appearing in response to a sum-
mons issued upon a complaint, the proceedings may be continued to permit a new complaint
to be filed and a new warrant or summons issued thereon, provided the prosecuting attorney
promptly moves for such continuance on the ground:
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(a) that the initial complaint does not properly name or describe the defendant or
the offense charged; or

(b) that on the basis of the evidence presented at the proceeding it appears that
there is probable cause to believe that the defendant has committed a different offense from
that charged in the complaint and that the prosecuting attorney intends to charge the defen-
dant with such offense.

If the proceedings are continued, the new complaint shall be filed and process issued
thereon as soon as possible. In misdemeanor cases, if the defendant during the continuance
is unable to post any bail which might be required under Rule 6.02, subdivision 1, then the
defendant must be released subject to such nonmonetary conditions as deemed necessary
by the court under that Rule.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990.)

Comment

When probable cause in accordance with Rule 2.01 appears from the evidence set
forth in the complaint and any supporting affidavits or supplemental testimony, Rule 3.01
authorizes the issuance of a warrant or summons. This rule is similar to F.R.Crim.P. 4 and in
authorizing issuance of a summons follows ABA Standards, Pretrial Release 3.1 (Approved
Draft, 1979) and ALI Model Code of Pre-Arraignment Procedures, section 6.04(1) (T.D.,
section 1, 1966). Except in the case of a corporate defendant (Minnesota Statutes, section
630.15 (1971)), Minnesota statutory law had no provision for issuance of a summons in
lieu of a warrant.

In all cases, the issuing officer must issue a summons instead of a warrant unless there
is a substantial likelihood that the accused will not respond to a summons, or the defen-
dant s whereabouts is not reasonably discoverable, or the arrest of the defendant is neces-
sary to prevent harm to the defendant or another. This test is consistent with that in Rule 6
governing the mandatory issuance of citations in lieu of making an arrest and is based on
ABA Standards, Pre-Trial Release 3.2 (Approved Draft, 1979). Under this test, simply not
knowing the defendant s address without some further effort to locate the defendant is not
sufficient to justify issuance of a warrant. This requirement is imposed to lessen the danger
that warrants will be disproportionately issued against economically disadvantaged per-
sons simply because they do not currently have a permanent residence or their address is
more difficult to determine. The revision of this standard is in accord with the recommen-
dation of the Minnesota Supreme Court Task Force on Racial Bias in the Judicial System
in its Final Report of May 1993, that the criteria for issuance of a summons or citation be
examined to ensure that they are race neutral.

A summons must be issued instead of a warrant when the defendant is charged with
a misdemeanor offense punishable by fine only. This stringent restriction on the issuance
of warrants is considered justified to prevent the incarceration, even temporarily, of a de-
fendant pending arraignment on a charge which the state or other governmental unit has
decided does not even merit incarceration upon conviction. If the defendant fails to respond
to the summons, a warrant may be issued.

Additionally, a summons shall be issued if the prosecuting attorney requests it. See
also Rule 4.02, subd. 5(3) for restrictions on the issuance of a warrant for an offense for
which the prosecution has obtained a valid complaint after the time in which the court had
ordered the complaint to be prepared.

Issuance of a warrant instead of a summons should not be grounds for objection to the
arrest, to the jurisdiction of the court, or to any subsequent proceedings. In overcoming the
presumption for issuing a summons rather than a warrant, the prosecuting attorney may,
among other factors, cite to the nature and circumstances of the particular case, the past
history of response to legal process and the defendants criminal record. The remedy of a
defendant who has been arrested by warrant is to request the imposition of conditions of
release under Rule 6.02, subd. 1 upon the initial court appearance.

By Rule 3.01 the warrant shall be issued to any person authorized by law to execute a
warrant. (See Rule 3.03, subd. 1 for service of a summons by any officer authorized by law to



CRIMINAL PROCEDURE 18

execute a warrant.) (For authorized persons and officers, see Minnesota Statutes, section
488.11 (1971) (municipal courts not in county court districts); Minnesota Statutes, sec-
tions 487.25, 633.035 (1971) (county courts and justices of the peace); Minnesota Statutes,
section 4884.06 (1971) (Municipal Court of Hennepin County); Minnesota Statutes, sec-
tion 488A4.27, subd. 12 (1971) (Municipal Court of St. Paul); Minnesota Statutes, section
629.30 (1971) (peace officers);, Minnesota Statutes, section 411.27 (1971) (cities of the
fourth class); Minnesota Statutes, sections 412.61, 412.861 (villages).)

The provision of Rule 3.01 that if an individual defendant fails to appear in response
to a summons, a warrant shall issue follows F.R.Crim.P. 4(a).

Rule 3.02, subd. 1 prescribing the contents of a warrant follows the language of
FR.Crim.P. 4(b)(1), with the added provision that the warrant and complaint may be
combined in one form. This is the present practice in the Municipal Court of Hennepin
County. (See also Wis.Stat., sec. 968.04, subd. 3(a)(8)). This rule also provides that
conditions of release may be endorsed on the warrant. If so endorsed, the defendant
should be released on meeting those conditions. In all cases, the issuing officer must set
and endorse on the warrant the amount of bail which the defendant may pay to obtain
release. Upon payment to the jailer of the bail so set, the defendant should be released
pending court appearance. The officers authorized to issue warrants or summons are the
same as those authorized to issue complaints. See Rule 2.01 and the comments thereon as
to those officers so authorized. Clerks or deputy clerks of court are authorized to issue
a summons only for offenses which are punishable, upon conviction, by a fine. This is
constitutionally permissible under Shadwick v. City of Tampa, 407 U.S. 345, 92 S.Ct.
2119 (1972) and is presently authorized under Minnesota Statutes, section 629.42 (1971);
Minnesota Statutes, section 488.17, subd. 6 (1971) (Municipal Courts outside of Hennepin
County and St. Paul which are not part of the County Court system), Minnesota Statutes,
section 488A4.10, subd. 7 (1971) (Hennepin County Municipal Court); and Minnesota
Statutes, section 488A4.27, subd. 7 (1971) (St. Paul Municipal Court). The clerk or deputy
clerk, however, may not issue warrants for any offense.

The words "issuing officer"” in Rules 3.01 and 3.02, subd. 1, refer to the judge or ju-
dicial officer who issues process upon the complaint and does not refer to the arresting
officer. Rule 3.02, subd. 2 sets forth the directions the warrant shall contain for the time of
the defendants first court appearance after arrest.

Present Minnesota law requires that the defendant be taken before the court "without
unreasonable delay" (See e.g., Stromberg v. Hansen, 177 Minn. 307, 225 N.W. 148 (1929),
See also Minnesota Statutes, sections 629.42, 629.401 (1971).) FR.Crim.P. 5(a) contains a
similar provision.

Rule 3.02, subd. 2 imposes more definite time limitations while permitting a degree of
fexibility.

The first limitation (Rule 3.02, subd. 2(1)) is that if the court which issued the warrant
is in session when the defendant is arrested, the defendant shall be brought promptly before
that court. The 36-hour time period provided by Rule 3.02, subd. 2(2) is not applicable to
this first limitation under Rule 3.02, subd. 2(1). Ordinarily the defendant shall be brought
directly before the court if it is in session.

The second limitation (Rule 3.02, subd. 2(2)) is that if the court which issued the war-
rant is not then in session, the defendant shall be taken before the nearest available judge
or judicial officer of the issuing court without unnecessary delay, but in any event not more
than 36 hours after the arrest or as soon after the 36-hour period as a judge or judicial offi-
cer of the issuing court is available. (This rule changes Minnesota Statutes, section 629.46
(1971) in that it does not require that the defendant be brought before a judge or judicial
officer of the issuing court in the county from which the warrant was issued. The rule re-
quires only that the defendant be brought before a judge or judicial officer of the issuing
court.)

This second limitation (Rule 3.02, subd. 2(2)) does not provide an automatic 36-hour
period during which the defendant may be held without a court appearance. It is the in-
tention of the rule that the defendant be brought before a proper judge or judicial officer
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as soon as one becomes available within the 36 hours. The rule recognizes, however, that
there may be unusual circumstances in which a proper judge or judicial officer may not
become available within that period and provides for that contingency.

In computing the 36-hour time limit in Rule 3.02, subd. 2(2), the day of arrest is not
to be counted. The 36 hours begin to run at midnight following the arrest. Also, Rule 34.01
expressly does not apply to Rule 3.02, subd. 2(2). Saturdays, Sundays, and legal holidays,
therefore, are to be counted in computing the time limit under this rule.

Rule 3.02, subd. 3 prescribing the form of summons follows substantially F.R.Crim.P.
4(b)(2) except that Rule 3.02, subd. 3 requires that the summons shall be accompanied with
a copy of the complaint. Failure to attach a copy of the complaint does not constitute a
Jurisdictional defect. (See Hetland and Adamson, Minnesota Practice (1970), Comments,
Minn.R.Civ.P. 3.02, pp. 228,229.)

Under Rule 3.03, subd. 1, a warrant may be executed by any officer authorized by
law (See Comment to Rule 3.01) (See also F.R.Crim.P. 4(c)(1)), and a summons may be
served by any officer authorized to serve a warrant except that a summons may be served
by mail by the clerk or deputy clerk of the issuing court. (F.R.Crim.P. 4(c)(1)) provides that
a summons may be served by anyone authorized to serve a summons in a civil action. It was
the opinion of the Advisory Committee that criminal process should be served by someone
in an official court-connected capacity.

The provisions of Rule 3.03, subd. 2 that a warrant may be executed or a summons
served at any place within the State is in accord with existing law governing service of
criminal process (Minnesota Statutes, sections 629.40-629.43, 488.05, subd. 3, 488A.01,
subd. 8, 488A4.18, subd. 9, 487.22). The phrase "except where prohibited by law" was added
to exclude those places, such as federal reservations, where state service of process may be
prohibited by law.

Rule 3.03, subd. 3 provides that the warrant shall be executed by arresting the defen-
dant. The prohibition against an arrest on Sunday or between the hours of 10:00 p.m. and
8:00 a.m. unless expressly authorized on the warrant adopts Minnesota Statutes, section
629.31 (1988). The exigency requirement for permitting an arrest during the proscribed
time is in addition to and not in conflict with the statute and is in accord with the historical
practice. The minor nature of misdemeanors should not ordinarily justify an arrest during
the proscribed period of time. The issuing officer may not, therefore, give blanket autho-
rization on the warrant for all such arrests, but rather shall endorse the authorization on
the warrant only when such an arrest is required by exigent circumstances.

Otherwise, the time and manner of making the arrest is left to existing statutory law.
(See Minnesota Statutes, sections 629.31 (as to time in the case of felonies and gross mis-
demeanors), 629.32, 629.33 (1971) (as to manner).) The provision of Rule 3.03, subd. 3
that the arresting officer need not have the warrant in possession is in accord with Min-
nesota Statutes, section 629.32 (1971). The provision that the defendant shall be informed
of the existence of the warrant and of the charge follows F.R.Crim.P. 4(c)(3). In Rule 3.03,
subd. 3 there is no specific requirement as in Minnesota Statutes, section 629.32 (1971) and
F.R.Crim.P. 4(c)(3) that the defendant be shown the warrant upon request as soon as possi-
ble. When brought promptly before a judge or judicial officer following arrest the warrant
and complaint will be available to the defendant.

The provision of Rule 3.03, subd. 3 that summons may be served by mail follows ABA
Standards, Pretrial Release, 3.4 (Approved Draft, 1968), F.R.Crim.P. 4(3), and ALI Model
Code of Pre-Arraignment Procedure, section 120.4 (Proposed Official Draft #1, 1972). The
provision for personal or substituted service comes from F.R.Crim.P. 4(c)(4).

For service of summons on corporations Rule 3.03, subd. 3 adopts the method pre-
scribed by law for service of process in civil actions. (See Minn.R.Civ.P. 4.03(c).)

Rule 3.03, subd. 4 providing for proof of the execution of a warrant or service of a
summons to be made by the certificate of the officer executing the warrant or serving the
summons is taken from F.R.Crim.P. 4(c)(4) as is the provision for execution or service of
an unexecuted warrant or unserved Summons.
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Rule 3.04, subd. 1 permitting an amendment of a warrant or summons for defects in
form is taken from Uniform Rules of Criminal Procedure 5(e)(1) (approved 1952).

Rule 3.04, subd. 2 adopts the substance of Uniform Rules of Criminal Procedure
S(e)(2) (approved 1952). This rule permits the court to continue any pretrial proceedings
to enable the prosecuting attorney to file a new complaint when a motion is made for
that purpose upon any of the grounds specified in the rule, and contemplates that if the
proceedings are continued the prosecuting attorney shall move promptly to file a new
complaint. For similar provisions see Rule 11.05 (Amendment of Complaint at Omnibus
Hearing), Rule 17.05 (Amendment of Indictment or Complaint), and Rule 17.06, subd. 4
(Effect of Determination of Motion to Dismiss an Indictment or Complaint).

Rule 4. Procedure Upon Arrest Under Warrant Following a Complaint or Without a
Warrant

4.01 Arrest Under Warrant

A defendant arrested under a warrant issued upon a complaint shall be taken before a
court, judge or judicial officer as directed in the warrant.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990.)

See Rule 4.03 for Comment.
4.02 Arrest Without a Warrant
Following an arrest without a warrant:

Subd. 1. Release by Arresting Officer. If the arresting officer or the officer’s superior
determines that further detention is not justified, such officer or the officer’s superior shall
immediately release the arrested person from custody.

Subd. 2. Citation. The arresting officer or the officer’s superior may issue a citation
to and release the arrested person as provided by these rules, and must do so if ordered by
the prosecuting attorney or by a judge or judicial officer of the district court of the county
where the alleged offense occurred or by any person designated by the court to perform that
function.

Subd. 3. Notice to Prosecuting Attorney. As soon as practical after the arrest, the
arresting officer or the officer’s superior shall notify the prosecuting attorney of the arrest.

Subd. 4. Release by Prosecuting Attorney. The prosecuting attorney may order the
arrested person released from custody.

Subd. 5. Appearance Before Judge or Judicial Officer.

(1) Before Whom and When. An arrested person who is not released pursuant
to this rule or Rule 6, shall be brought before the nearest available judge of the district
court of the county where the alleged offense occurred or judicial officer of such court.
The defendant shall be brought before such judge or judicial officer without unnecessary
delay, and in any event, not more than 36 hours after the arrest, exclusive of the day of
arrest, Sundays, and legal holidays, or as soon thereafter as such judge or judicial officer
is available. Provided, however, in misdemeanor cases, a defendant who is not brought
before a judge or judicial officer within the 36-hour limit, shall be released upon citation as
provided in Rule 6.01, subd. 1.

(2) Complaint Filed; Order of Detention, Felonies and Gross Misdemeanors Not
Charged as Designated Gross Misdemeanors Under Rule 1.04(b). At or before the time of
the defendant’s appearance as required by Rule 4.02, subd. 5(1), a complaint shall be pre-
sented to the judge or judicial officer referred to in Rule 4.02, subd. 5(1) or to any judge or
judicial officer authorized to issue criminal process upon the offense charged in the com-
plaint. The complaint shall be filed forthwith except as provided by Rule 33.04 and an order
for detention of the defendant may be issued, provided (1) the complaint contains the writ-
ten approval of the prosecuting attorney or the certificate of the judge or judicial officer as
provided by Rule 2.02; and (2) the judge or judicial officer determines from the facts set
forth separately in writing in or with the complaint and any supporting affidavits or sup-
plemental sworn testimony that there is probable cause to believe that an offense has been
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committed and that defendant committed it. Otherwise, the defendant shall be discharged,
the complaint and any supporting papers shall not be filed, and no record made of the pro-
ceedings.

(3) Complaint or Tab Charge; Misdemeanors, Designated Gross Misdemeanors.
If there is no complaint made and filed by the time of the defendant’s first appearance in
court as required by this rule for a misdemeanor charge or a gross misdemeanor charge for
those offenses designated under Rule 1.04(b), the clerk shall enter upon the records a tab
charge as defined in Rule 1.04(c) of these rules. However, in a misdemeanor case, if the
judge orders, or if requested by the person charged or defense counsel, a complaint shall be
made and filed. In a designated gross misdemeanor case commenced by a tab charge, the
complaint shall be made, served and filed within 48 hours of the defendant’s appearance on
the tab charge if the defendant is in custody or within ten days of the defendant’s appearance
on the tab charge if the defendant is not in custody, provided that in any such case the com-
plaint shall be made, served and filed before the court accepts a guilty plea to any designated
gross misdemeanor. Service of such a gross misdemeanor complaint shall be as provided
by Rule 33.02 and may include service by U.S. mail. In a misdemeanor case, the complaint
shall be made and filed within 48 hours after the demand therefor if the defendant is in cus-
tody or within thirty (30) days of such demand if the defendant is not in custody. If no valid
complaint has been made and filed within the time required by this rule, the defendant shall
be discharged, the proposed complaint, if any, and any supporting papers shall not be filed,
and no record shall be made of the proceedings. A complaint is valid when it (1) complies
with the requirements of Rule 2, and (2) the judge has determined from the complaint and
any supporting affidavits or supplemental sworn testimony that there is probable cause to
believe that an offense has been committed and that the defendant committed it. Upon the
filing of a valid complaint in a misdemeanor case, the defendant shall be arraigned. When
a charge has been dismissed for failure to file a valid complaint and a valid complaint is
thereafter filed, a warrant shall not be issued on that complaint unless a summons has been
issued first and either could not be served, or, if served, the defendant failed to appear in
response thereto.

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Jan-
uary 1, 1990; amended effective for criminal actions commenced or arrests made after 12
o’clock midnight July 1, 1994; amended effective for criminal actions commenced or ar-
rests made after 12 o’clock midnight January 1, 1999.)

See Rule 4.03 for Comment.
4.03 Probable Cause Determination

Subd. 1. Time Limit. When a person arrested without a warrant is not earlier released
pursuant to this rule or Rule 6, a judge or judicial officer shall make a probable cause de-
termination without unnecessary delay and in any event within 48 hours from the time of
the arrest including the day of arrest, Saturdays, Sundays and legal holidays. If the Court
determines that probable cause does not exist or if there is no determination as to probable
cause within the time as provided by this rule, the person shall be released immediately.

Subd. 2. Application and Record. The facts establishing probable cause to believe
that an offense has been committed and that the person arrested committed it shall be sub-
mitted upon oath either orally or in writing. The oath shall be administered by the judge or
judicial officer for any facts submitted orally and may also be administered by the clerk or
deputy clerk of court or notary public for any facts submitted in writing. Any oral testimony
shall be recorded by reporter or recording instrument and shall be retained by the judge or
judicial officer or by the judge’s or judicial officer’s designee. Any written or oral facts or
other information submitted upon oath to establish probable cause may be made or taken
by telephone, facsimile transmission, video equipment or similar device at the discretion of
the reviewing judge or judicial officer. The person requesting a probable cause determina-
tion shall advise the reviewing judge or judicial officer of any prior request for a probable
cause determination on this same incident or of any prior release of the arrested person on
this same incident for failure to obtain a probable cause determination within the time limit
as provided by this rule.
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Subd. 3. Prosecuting Attorney. No request for determination of probable cause may
proceed without the approval, in writing or orally on the record, of the prosecuting attorney
authorized to prosecute the matter involved, or by affirmation of the applicant upon the
application that the applicant has contacted the prosecuting attorney and the prosecuting
attorney has approved the request, or unless the judge or judicial officer reviewing probable
cause certifies in writing that the prosecuting attorney is unavailable and the determination
of probable cause should not be delayed. If, in the discretion of the prosecuting attorney, a
complaint complying with Rule 2 is obtained within the time limit provided by this rule, it
shall not be necessary to obtain any further determination of probable cause under this rule
to justify continued detention of the defendant.

Subd. 4. Determination. Upon the information presented, the Court shall determine
whether there is probable cause to believe that an offense has been committed and that the
person arrested committed the offense. If probable cause is found, the Court may set bail
or other conditions of release or release the arrested person without bail pursuant to Rule
6. If probable cause is not found, the arrested person shall be released immediately. The
determination of the Court shall be in writing and shall indicate whether probable cause
was found, and, if so, for what offense, whether oral testimony was received concerning
probable cause, and the amount of any ba