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MANDATORY FELONY AND GROSS MISDEMEANOR COMPLAINT AND
INDICTMENT FORMS

INDEX

Revisor s Note Supreme Court Orders dated December [3 1989 November29 1990 October23 1992 and May 9 1994
promulgating amendments to the Rules of Crtminal Procedure provide 1n part.

“The 1nclusion of Advisory Committee comments 1s made for convenience and does not reflect court approval of the com
ments made therein

TEXT OF RULES

Rule 1 Scope, Application, General Purpose and Construction
1 01 Scope and Apphcation

These rules govern the procedure 1n prosecutions for felonies, gross misdemeanors,
misdemeanors, and petty misdemeanors in the district courts 1n the State of Minnesota Ex-
cept where expressly provided otherwise misdemeanors as referred to 1n these rules shall
include state statutes local ordinances charter provisions, rules or regulations punishable
either alone or alternatively by a fine or by imprisonment of not more than 90 days

(Effective for ciminal actions commenced or arrests made after 12 o’clock midnight Janu-
ary 1, 1990)
See Rule 1 03 for Comment

1 02 Purpose and Construction

These rules are intended to provide for the just speedy determination of crtminal pro-
ceedings without the purpose or effect of discrimunation based upon race color, creed,
religion, national origin, sex, mantal status, status with regard to public assistance disability,
handicap in communication sexual orientation or age They shall be construed to secure
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simplicity 1n procedure fairness in admimistration, and the elimination of unjustifiable ex-
pense and delay
(Effective for crimmnal actions commenced or arrests made after 12 o clock mudpight Janu-
ary 1 1990 amended effective for criminal actions commenced or arrests made after 12
o clock mudnight July 1 1994 )

See Rule 1 03 for Comment

1 03 Local Rules by District Court

Any court may recommend rules governing 1ts practice not m conflict with these rules
or with the General Rules of Practice for the District Courts and those rules shall become
effective as ordered by the Supreme Court
(Added effective for criminal actions commenced or arrests made after 12 o clock midnight
July 1 1994 )

Comment

ByRule 1 01 these rules governthe procedure in prosecutions forfelonies grossmuisde
meanors misdemeanors, and petty misdemeanors in the district courts in the State of Minne
sota Exceptwhere expressly provided otherwise misdemeanors as referred to in these rules
shall include state statutes local ordinances charter provisions rules or regulations pun
ishable enther alone or alternatively by a fine or by imprisonment of not more than 90 days

Rule 1 02 governing the general purpose and construction of the rules 1s taken from
FRCrimP 2

In accord with the purpose of these rules to provide for a just and speedy determination
of cruminal proceedings, the rules specify tume lumuts and consolidate court appearances and
hearings whenever possible Rule 11 provides for an Omnibus Hearing for the determmation
of all pretrial issues Under Rules 8 04 11 04 and 11 07 that hearing must be commenced
within 28 days after the appearance under Rule 8 and must be completed and all issues de
cided within 30 days after the appearance under Rule 8 Extensions of those time lunits may
be permitted by the trial court butonly for good cause related to the particular case It would
violate the purpose of these rules to bifurcate or further continue Omnibus Hearings on a
general basis unrelated to the circumstances of a particular case

It 1s further the express purpose of these rules that they be applied without discrum
nation based upon the factors stated i Rule 1 02 The factors are the same as those set
forth in Chapter 363 of the Minnesota Statutes forbidding discrumnatory practices in
employment and certain other suuations except that those handicapped in communica-
tion are added to the list of those protected against discrumination Minnesota Statutes
sections 611 31 to 611 34 (1992) The Minnesota Supreme Court Task Forces on Gender
Fairness and Racial Bias have studied and documented gender and racial bias mn the
legal system Therr reports issued June 30 1989 and May 1993 respectively contain rec
ommendations to address these problems See 15 Wm Muchell L Rev 827 (1989) (gen
der fairness report) and 16 Hamline L Rev 477 (1993) (racial bias report) Any recom-
mendations in those reports concerming the Rules of Cruminal Procedure have been re
viewed carefully and appropriate revisions have been made in these rules

Rule 1 03 15 1dentical to Rule 83 of the Minnesota Rules of Civil Procedure and is
intended to assure uniformuty n local rules The General Rules of Practice for the Dis
trict Court were adopted by the Supreme Court effective January 1 1992 to consolidate
and make uniform the local rules of practice throughout the state Only a few of the pre
viously existing local rules were preserved as special rules for particular judicial dis
tricts No local rule 1s pernutted which would conflict with these Rules of Crinunal Pro
cedure and to be effective any new local rule must first be approved by the Supreme
Court

Rule 2 Complamt

2 01 Contents, Before Whom Made

The complaint 1s a written signed statement of the essential facts constituting the of-
fense charged
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Except as provided in Rules 11 06 and 15 08 1t shall be made upon oath before a judge
or judicial officer of the district court, clerk or deputy clerk of court or notary public

Except as provided mRules 6 01 subdivision3 11 06 and 15 08 the facts establishing
probable cause to believe that an offense has been commutted and that the defendant com-
nutted 1t shall be set forth in writing 1n the complaint and may be supplemented by support-
1ng affidavits or by swormn testimony of witnesses taken before the 1ssuing judge or judicial
officer If sworn testimony 1s taken a note so stating shall be made on the face of the com-
plaint by the 1ssuing officer The testimony shall be recorded by a reporter or recording
mstrument and shall be transcribed and filed Upon the information presented the judge or
judicial officer shall determine whether there 1s probable cause to believe that an offense has
been commutted and that the defendant commutted it When the offense alleged to have been
commutted 1s pumshable by fine only, the determination of probable cause may be made by
the clerk or deputy clerk of court if authorized by court order

Any complamnt supporting affidavits, or supplementary sworn testimony made or taken
upon oath before the 1ssuing judge or judicial officer pursuant to this rule may be made or
taken by telephone facsimile transmission, video equipment or stmilar device at the discre-
tion of such judge or judicial officer
(Effective for crinmnal actions commenced or arrests made after 12 o’clock midmight Janu-
ary 1, 1990 amended effective for criminal actions commenced or arrests made after 12
o clock midmght July 1, 1994 except that the amendments n the first sentence of the third
paragraph are effective for criminal actions commenced or arrests made after 12 o clock
mudnight January 1 1995 )

See Rule 2 03 for Comment

2 02 Approval of Prosecuting Attorney

A complaint shall not be filed or process 1ssued thereon without the written approval
endorsed on the complaint, of the prosecuting attorney authorized to prosecute the offense
charged unless such judge or judicial officer as may be authorized by law to 1ssue process
upon the offense certifies on the complaint that the prosecuting attorney 1s unavailable and
the filing of the complaint and 1ssuance of process thereon should not be delayed
(Effective for cruminal actions commenced or arrests made after 12 o’clock mudnight Janu-
ary 1 1990)

See Rule 2 03 for Comment

2 03 Complaint Forms — Felony or Gross Misdemeanors

For all complaints charging a felony or gross misdemeanor offense the prosecuting at-
torney or such judge or judicial officer authorized by law to 1ssue process pursuant to Rule
2 02 shall use an appropnate form authorized and supplhed by the State Court Administrator
or a word processor—produced complaint form 1n compliance with the supplied form and ap-
proved by Information Systems Office State Court Administration If for any reason such
form 1s unavailable failure to comply with this rule shall constitute harmless error under
Rule 31 01
(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1, 1990)

Comment

Under these rules (See Rules 1001 8 01 17 01) the complaint tab charge and indict-
ment are the only accusatory pleadings by which a prosecution may be vutiated and upon
which it may be based The complaint will take the place of the information under existing
practice (Minnesota Statutes sections 628 29-628 33 (1971))

By Rule 2 01 the complaint shall consist of a written signed statement of the essential
facts constituting the offense charged This language 1s taken from FR Crim P 3 (Present
Mmnesota statutory law (Minnesota Statutes sections 629 42 633 03 (1971)) sumply pro
vides for the complaint of an offense to be reduced to writing but does not specify what the
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complant shall contain ) The complaint shall otherwise conform to the provisions of Rules
17 02 17 03 Minnesota Statutes sections 487 25 subd 3 488A 10 subd 3 and 488A 27
subd 3 govern the procedure for the 1ssuance of complaints in the County Courts Hennepin
County Murmicipal Court and St Paul Murnicipal Court respectively but also do not specify
what the complaint shall contain

Except as provided in Rules 11 06 and 15 08 authorizing the substitution of a new com
plaint to permit a plea to a nusdemeanor or different offense the complaint shall be sworn to
before any judge or judicial officer of a district court clerk or deputy clerk of court or a
notary public

Where the alleged offense 1s purishable only by a fine as for a petty misdemeanor the
determmanon of probable cause may be made by a clerk or deputy clerk of court if court or
der authorizes thus procedure The clerk or deputy clerk could also 1ssue a summons i sucha
case under Rule 3 01 but 1s not pernutted to 1ssue a warrant Except for this requirement of
authorization by court order m Rule 2 01 this provision is consistent with previous Minneso
ta law under Minnesota Statutes sections 629 42 (1971) 487 25 subd 3(1973)(governing
county courts) 488A 10 subd 3 (1971) (governing Hennepin County Municipal Court)
488A 27 subd 3 (1971) (govermung St Paul Municipal Court) and 488 17 subd 3 (1971)
(govermng all other municipal courts) This power may be constitutionally exercised by a
detached and neutral clerk or deputy clerk under Shadwick v City of Tampa 407 U § 345
(1972) See Rule 3 01 as to the 1ssuance of a summons by a clerk or deputy clerk of court

Except as provided i Rules 6 01 subdmision 3 11 06 and 15 08 the probable cause
statement shall be set forth separately in the complaint and the complaint may be supple
mented by supporting affidavits or sworn recorded testimony If affidavits testumony or oth
er reports are used to supplement the complaint 1t 1s still necessary to mnclude in the com
plant a statement of the facts establishing probable cause Under this rule it 1s permissible
for the complaint and any supporting affidavits to be sworn to before a clerk deputy clerk or
notary public The documents may then be subnutted to the judge o1 judicial officer by any of
the methods permutted under the rule and the law enforcement officer or other complainant
need not personally appear before the 1ssuing judge or judicial officer However if sworn
oral testimony s taken to supplement the complawnt 1t must be taken before the judge or judt
cial officer and cannot be taken before a clerk deputy clerk or notary public If supplemental
testimony is taken a note so stating shall be made onthe face of the complaint so that arinter
ested party or attorney examining the complamt will have notice that such testtimony was
taken

Rule 2 01 permuts the judge or judicial officer to review the complaint and any support
ing affidavits or supplementary testumony and to adnunister the oath by telephone video
equipment or sumilar electronic device Any supplementary testimony so taken shall be re-
corded transcribed and filed [fthe complant is issued and a warrant s also necessary they
may be transmitted by facsunile transmission as permitted by Rule 33 05 By this method
much time travel and expense can be saved m those counties where a judge 1s not readily
available to the complainant

References n the rules to clerks of court for the trial courts include court administra
tors See Minnesota Statutes section 485 01 (1988) authorizing court administrators to per
form any duties functions and responsitbilities required of clerks of court

Rules 11 06 and 15 08 authorizing the substitution of a new complant to pernut a plea
to a nusdemeanor or different offense do not require a showing of probable cause Rule 3 01
does not attempt to define probable cause for the purpose of obtaining a warrant of arrest or
to presct ibe the evidence that may be considered upon that issue That 1s determined by fed
eral constitutional law under the Fourth Amendment (See e g State ex rel Duhnv Tahash
275 Minn 377 147 N W2d 382 (1967) State v Burch 284 Mwmn 300 170 N W 2d 543
(1969)

Rule 2 02 requures the prosecuting attorney s written approval of the filing of a com-
plaint This 1s in accord with ABA Standards Prosecution Function 3 4 (Approved Draft
1968) that the decision to institute crimunal proceedings shall be witially and primarily the
responsibuity of the prosecutor Sumilar provisions are contained in ALI Model Code of Pre—
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Arraignment Procedures section 6 02 (T D section 1 1966) and Wisconsin Statutes sec
tion 968 02(1) (3)

The prosecuting attorneys referied to in Rule 2 02 are those authorized by law to prose
cute the offense charged (See Minnesota Statutes section 487 25 subd 10 (1971) (county
courts) Minnesota Statutes sections 488A 10 subd 11 4884 101 (1971) (Municipal Court
of Hennepin County) Minnesota Statutes section 488A 27 subd 11 (1971) (Municipal
Courtof St Paul) Minnesota Statutes section488A 41 (1971) (Municipal Court of Duluth)
Minnesota Statutes section 488 17 subd 9 (1971) (Municipal Courts in Ramsey and St
Louis Counties) Minnesota Statutes sections 8 01 8 03 (1971) (Attorney General) Minne
sota Statutes section 388 05 (1971) (County Attorney) )

If the prosecuting attorney 1s unavailable and it 1s necessary that the complamnt be filed
atonce the judge authorized to 1ssue process on the complaint or the judicial officer with that
power may per mit the complaint to be filed and upon a finding of probable cause 1ssue pro-
cess thereon

Rule 2 02 leaves to other laws the question of the available remedy when a local prose-
cutor refuses to approve a complaint

Because the documents supporting the statement of probable cause may contain irrele-
vant material material thatis injurious to innocent third persons and material prejudicial to
defendant s right to a fair trial 1t 1s the recommended practice that a statement be drafted
containing the facts establishing probable cause n or with the complaint and that irrele-
vant material material injurious toinnocent third persons and material prejudicial to defen
dant s right to a fair trial be omitted therefrom

Rule 2 03 requires the use by the prosecuting attorney judge or judicial officer of the
uniform complant forms supplied by the State Court Admurustrator when charging a felony
or gross nusdemeanor offense All efforts shall be made to obtawn and implement these forms
but 1n the event the form s unavailable at the tume the offense is charged failure to use the
specific form 1s to constitute harmless error under Rule 31 01

Exemplary copies of the mandatory forms are contained w the general form section of
these Rules

Rule 3 Warrant or Summons Upon Complaint
3 01 Issuance

If 1t appears from the facts set forth in wniting 1n the complaint and any supporting affi-
davits or supplemental sworn testimony that there 1s probable cause to believe that an offense
has been commiutted and that the defendant commnutted 1t, a summeons or warrant shall be 1s-
sued A summons shall be 1ssued rather than a warrant unless 1t reasonably appears that there
1s a substantial Iikelihood that the defendant will fail to respond to a summons or the defen-
dant s whereabouts 1s not reasonably discoverable or the arrest of the defendant 1s necessary
to prevent imminent harm to the defendant or another If 1ssued, a warrant for the arrest of the
defendant shall be 1ssued to any person authorized by law to execute 1t

The warrant or summons shall be 1ssued by a judge or judicial officer of the district
court Provided that when the offense 1s punishable by fine only the clerk or deputy clerk of
court may also 1ssue the summons when authorized by court order

When the offense 1s punishable by fine only 1n misdemeanor cases a summons shall be
1ssued 1n lieu of a warrant

The 1ssuing officer shall 1ssue a summons whenever requested to do so by the prosecut-
ing attorney authorized to prosecute the offense charged in the complaint

If a defendant fails to appear 1n response to a summons a warrant shall 1ssue
(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1, 1990, amended effective for crimunal actions commenced or arrests made after 12
o’clock midnight July 1, 1994 )

See Rule 3 04 for Comment

3 02 Contents of Warrant or Summons

Subd 1 Warrant The warrant shall be signed by the 1ssuing officer and shall contamn
the name of the defendant, or, 1f unknown, any name or description by which the defendant
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can be 1dentified with reasonable certainty It shall describe the offense charged in the com-
plaint, and the warrant and complaint may be combined in one form For all offenses the
amount of bail shall and other conditions of release may be set by the 1ssuing officer and en-
dorsed on the warrant

Subd 2 Directions of Warrant The warrant shall direct that the defendant be brought
promptly before the court that 1ssued the warrant 1f 1t 1s 1n session

If the court specified 1s not n session, the warrant shall direct that the defendant be
brought before a judge or judicial officer of such court, without unnecessary delay and in any
event not later than 36 hours after the arrest exclusive of the day of arrest or as soon thereafter
as such judge or judicial officer 1s available

Subd 3 Summens The summons shall summon the defendant to appear at a stated
tume and place to answer the complaint before the court 1ssuing 1t and shall be accompanied
by a copy of the complaint
(Effective for crimunal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1, 1990 amended effective for criminal actions commenced or arrests made after 12
o clock midnight July 1 1994 )

See Rule 3 04 for Comment

3 03 Execution or Service of Warrant or Summons, Certification

Subd 1 By Whom The warrant shall be executed by an officer authorized by law The
summons may be served by any officer authorized to serve a warrant and 1f served by mail, 1t
may also be served by the clerk of the court from which 1t 1s 1ssued

Subd 2 Territorial Limits The warrant may be executed or the summons may be
served at any place within the State except where prohibited by law

Subd 3 Manner The warrant shall be executed by the arrest of the defendant If the
offense charged 1s a misdemeanor the defendant shall not be arrested on Sunday or between
the hours of 10 00 o clockp m and 8 000 clocka m on any other day except by direction of
the 1ssuing officer, endorsed on the warrant when exigent circumstances exist or when the
person named in the warrant 1s found on a public highway or street The officer need not have
the warrant in possession at the time of the arrest but shall inform the defendant of the exis-
tence of the warrant and of the charge

The summons shall be served on an individual defendant by delivering a copy to the
defendant personally or by leaving 1t at the defendant’s dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein or by mailing it to
the defendant’s last known address A summons directed to a corporation shall be 1ssued and
served 1n the manner prescribed by law for service of summons on corporations 1n civil ac-
tions or by mail addressed to the corporation at 1ts principal place of business or to an agent
designated by the corporation to receive service of process

Subd 4 Certification, Unexecuted Warrant or Summons The officer executing
the warrant shall certify the execution thereof to the court before which the defendant 1s
brought

On or before the date set for appearance the officer or clerk of court to whom a summons
was delivered for service shall certify the service thereof to the court before which the de-
fendant was summoned to appear

Atthe request of the prosecuting attorney made at any time while the complaint 1s pend-
g a warrant returned unexecuted or a summons returned unserved or a duplicate thereof
may be delivered by the 1ssuing officer to any authorized officer or person for execution or
service
(Effective for criminal actions commenced or arrests made after 12 o clock midnmight Janu-
ary 1 1990)

See Rule 3 04 for Comment

3 04 Defective Warrant, Summons or Complaint

Subd 1 Amendment A person arrested under a warrant or appearing in response to a
summons shall not be discharged from custody or dismissed because of any defect in form in
the warrant or summons, 1f the warrant or summons 1s amended so as to remedy the defect
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Subd 2 Issuance of New Complaint, Warrant or Summeons Dunng pretrial pro-
ceedings affecting any person arrested under a warrant or appearing 1n response to a sum-
mons 1ssued upon a complaint the proceedings may be continued to permit a new complaint
to be filed and a new warrant or summmons 1ssued thereon provided the prosecuting attorney
promptly moves for such continuance on the ground

(a) that the 1mitial complant does not properly name or describe the defendant or
the offense charged, or

(b) that on the basis of the evidence presented at the proceeding 1t appears that there
1s probable cause to believe that the defendant has commutted a different offense from that
charged 1n the complaint and that the prosecuting attorney intends to charge the defendant
with such offense

If the proceedings are continued, the new complaint shall be filed and process 1ssued
thereon as soon as possible Inmusdemeanor cases if the defendant during the continuance 1s
unable to post any bail which might be required under Rule 6 02, subdivision 1 then the de-
fendant must be released subject to such nonmonetary conditions as deemed necessary by the
court under that Rule

(Effective for crimunal actions commenced or arrests made after 12 o’clock midnight Janu-
ary 1,1990)

Comment

When probable cause in accordance with Rule 2 01 appears from the evidence set forth
in the complant and any supporting affidavits or supplemental testimony Rule 3 01 autho-
rizes the issuance of a warrant or summons This rule 1s stnularto FR Crum P 4 andn autho-
rizing issuance of a summons follows ABA Standards Pretrial Release 3 1 (Approved Draft
1979) and ALI Model Code of Pre-Arraignment Procedures section6 04(1)(TD section 1
1966) Except in the case of a corporate defendant (Minnesota Statutes section 630 15
(1971)) Mmnnesota statutory law had no provision for issuance of a summons in lieu of a
warrant

Inall cases the 1ssuing officer must issue a summons instead of awarrant unless there is
a substantial likelihood that the accused will not respond to a summons or the defendant s
whereabouts 1s not reasonably discoverable or the arrest of the defendant 1s necessary to
prevent harmto the defendant or another This test 1s consistent with that in Rule 6 governing
the mandatory issuance of citations in liew of making an arrest and 1s based on ABA Stan
dards Pre—Trial Release 3 2 (Approved Draft 1979) Underthis test simply not knowing the
defendant s address without some further effort to locate the defendant 1s not sufficient to
Justifyissuance of awarrant This requirement 1s imposed to lessen the danger that warrants
will be disproportionately 1ssued against economucally disadvantaged persons sumply be-
cause they do not currently have a permanent residence or theiwr address 1s more difficulf to
deternune The revision of this standard 1s in accord with the recommendation of the Minne
sota Supreme Court Task Force on Racial Bias in the Judicial System in its Final Report of
May 1993 that the criteria for 1ssuance of a summons or citation be examined to ensure that
they are race neutral

A summons must be 1ssued instead of a warrant when the defendant is charged with a
misdemeanor offense purishable by fine only This stringent restriction on the issuance of
warrants is considered justified to prevent the incarceration even temporarily of a defend
ant pending arraignment on a charge which the state or other governmental unit has decided
does not even merit incarceration upon conviction If the defendant fals to respond to the
summons a warrant may be issued

Additionally a summons shall be 1ssued if the prosecuting attorney requests it See also
Rule 4 02 subd 5(3)forrestrictions on the 1ssuance of a wai rant for an offense for which the
prosecution has obtained a valid complant after the time in which the court had ordered the
complaint to be prepared

Issuance of a warrant instead of a summons should not be grounds for objection to the
arrest to the jurisdiction of the court or to any subsequent proceedings In overcoming the
Dpresumption for 1ssuing a summons rather than a warrant, the prosecuting attorney may
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among other factors, cite to the nature and ctrcumstances of the particular case the past his
tory of response to legal process and the defendant s criminal record The remedy of adefend
ant who has been arrested by warrant 1s to request the imposition of conditions of release
under Rule 6 02 subd 1 upon the wnutial court appearance

By Rule 3 01 the warrant shall be 1ssued to any person authorized by law to execute a
warrant (See Rule 3 03 subd 1 for service of a summons by any officer authorized by law to
execute a warrant ) (For authorized persons and officers see Minnesota Statutes section
488 11 (1971) (municipal courts not in county court districts) Minnesota Statutes sections
487 25 633 035 (1971) (county courts and justices of the peace) Minnesota Statutes sec
tion 488A 06 (1971) (Municipal Court of Hennepin County) Minnesota Statutes section
488A 27 subd 12 (1971)(Municipal Court of St Paul) Minnesota Statutes section 629 30
(1971) (peace officers) Mmnesota Statutes section 411 27 (1971) (cities of the fourth
class) Minnesota Statutes sections 412 61 412 861 (villages) )

The provision of Rule 3 01 that if anindividual defendant fails to appear in response to a
summons a warrant shall issue follows FR Crim P 4{(a)

Rule 302 subd 1 prescribing the contents of a warrant follows the language of
FR Crun P 4(b)(1) with the added provision that the warrant and complaint may be com
bmned in one form This is the present practice in the Mumicipal Court of Hennepin County
(See also Wis Stat sec 968 04 subd 3(a)(8)) This rule also provides that conditions of re
lease may be endorsed on the warrant If so endorsed the defendant should be released on
meeting those conditions In all cases theissuing officer must set and endorse on the warrant
the amount of bail which the defendant may pay to obtain release Upon payment to the jailer
of the bail so set the defendant should be released pending court appearance The officers
authorized to 1ssue warrants or summons are the same as those authorized to 1ssue com
plaints See Rule 2 01 and the comments thereon as to those officers so authorized Clerks or
deputy clerks of court are authorized to issue a summons only for offenses which are pumish
able upon conviction by afine This s constitutionally permuissible under Shadwick v City
of Tampa 407 U S 345 92 S Ct 2119 (1972) and 1s presently authorized under Minnesota
Statutes, section 629 42 (1971), Minnesota Statutes, section 488 17, subd 6(1971) (Munict
pal Courts outside of Hennepin County and St Paul which are not part of the County Court
system) Minnesota Statutes section 488A 10 subd 7 (1971) (Hennepin County Municipal
Court) and Minnesota Statutes section488A 27 subd 7(1971)(St Paul Municipal Court)
The clerk or deputy clerk however may not issue warrants for any offense

Thewords “1ssuing officer 1nRules3 01 and 3 02 subd 1 referto the judge orjudicial
officer who 1ssues process upon the complaint and does not refer to the arresting officer Rule
3 02 subd 2 sets forth the directions the warrant shall contan for the time of the defendant s
first court appearance after arrest

Present Minnesota law requires that the defendant be taken before the court without
unreasonable delay (Seee g Strombergyv Hansen 177 Minn 307 225 N W 148 (1929)
See also Minnesota Statutes sections 629 42 629 401 (1971) ) FR Crim P 5(a) contans a
suntlar provision

Rule 3 02 subd 2 imposes more definite time lmtations while permitting a degree of

Sflexibulury

The first imutation (Rule 3 02 subd 2(1)) s thatif the court whichissued the warrant 1s
in session when the defendant 1s arrested the defendant shall be brought promptly before that
court The 36—hour time period provided by Rule 3 02, subd 2(2)1s not applicable to this fir st
Limitation under Rule 3 02 subd 2(1) Ordinarily the defendant shall be brought directly be
fore the court 1f it 1s 1n session

The second limutation (Rule 3 02 subd 2(2)) is that if the court which 1ssued the war
rant is not then in session the defendant shall be taken before the nearest available judge or
Judicial officer of the 1ssuing court without unnecessary delay but in any event not more than
36 hours after the arrest or as soon after the 36-hour period as a judge or judicial officer of
the issuing court 1s available (This rule changes Minnesota Statutes section 629 46 (1971)
n that 1t does not require that the defendant be brought before a judge or judicial officer of
the i1ssuing court in the county from which the warrant was issued The rule requires only that
the defendant be brought before a judge or judicial officer of the 1ssuing court )
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Tlus second lumitation (Rule 3 02 subd 2(2)) does not provide an automatic 36-hour
period during which the defendant inay be held without a court appearance Itis the intention
of the rule that the defendant be brought before a proper judge or judicial officer as soon as
one becomes available within the 36 hours The rule recognizes however that there may be
unusual circumstances in wihich a proper judge or judicial officer may not become available
within that period and provides for that contingency

In computing the 36-hour time limit in Rule 3 02 subd 2(2) the day of arrestis not to be
counted The 36 hours begin to run at nudmght following the arrest Also Rule 34 01 ex-
pressly does not apply to Rule 3 02, subd 2(2) Saturdays, Sundays, and legal holidays
therefore are to be counted i computing the tume linut under this rule

Rule 3 02 subd 3 prescnibing the form of summons follows substantially FR Crim P
4(b)(2) except that Rule 3 02 subd 3 requires that the summons shall be accomparnied witha
copy of the complaint Failure to attach a copy of the complaint does not constitute a jurisdic
tional defect (See Hetland and Adamson Minnesota Practice (1970), Comments
Minn R CwvP 302, pp 228 229)

Under Rule 3 03, subd 1 awarrant may be executed by any officer authorized by law
(See CommenttoRule 3 01)(Seealso FR Crim P 4(c)(1)) and a summons may be served by
any officer authorized to serve a warrant except that a summons may be served by mail by the
clerk or deputy clerk of the issuing court (FR Crun P 4(c)(1)) provides that a summons may
be served by anyone authorized to serve a summons in a cvil action It was the opinion of the
Advisory Commuttee that criminal process should be served by someone in an official court—
connected capacity )

The provisions of Rule 3 03, subd 2 that a warrant may be executed or a summons
served at any place within the State 1s i accord with existing law goverming service of crimi-
nal process (Minnesota Statutes sections 629 40-629 43 488 05 subd 3 488A 01 subd 8
488A 18 subd 9 487 22) The phrase except where prolubited by law ’ was added to ex
clude those places such as federal 1eservations where state service of process may be pro
libited by law

Rule 3 03 subd 3 provides that the warrant shall be executed by ar1esting the defend
ant The prohibition against an arrest on Sunday or between the hours of 10 00p m and 8 00
a m unless expressly authorized on the warrant adopts Minnesota Statutes section 629 31
(1988) The exigency requirement for permutting an arrest during the proscribed time 1s n
addition to and not 1n conflict with the statute and is in accord with the historical practice
The nunor nature of musdemeanors should not ordinarily justify an arrest during the pro
scribed period of time The 1ssuing officer may not therefore grve blanket authorization on
the warrant for all such arrests but rather shall endorse the authorization on the warrant
only when such an arrest s required by exigent circumstances

Otherwise the hme and manner of making the arrest 1s left to existing statutory law
(See Minnesota Statutes sections 629 31 (as to time n the case of felonies and gross misde
meanors) 629 32 629 33(1971)(astomanner) ) The pronision of Rule 3 03 subd 3 that the
arresting officer need not have the warrant in possession is in accord with Minnesota Stat
utes section 629 32 (1971) The provision that the defendant shall be mforimed of the exis-
tence of the warrant and of the charge follows FR Crun P 4(c)(3) InRule 3 03 subd 3 there
1s no spectfic requirement as in Minnesota Statutes section 629 32 (1971) and FR Crim P
4(c)(3) that the defendant be shown the warrant upon request as soon as possible When
brought promptly before a judge or judicial officer following arrest the warrant and com
plaint wl be available to the defendant

The provision of Rule 3 03 subd 3 that summons may be served by mail follows ABA
Standards Pretrial Release 3 4 (Approved Draft 1968) FR Crun P 4(3) and ALI Model
Code of Pre-Arraignment Procedure section 120 4 (Proposed Official Drafi#1 1972) The
provision for personal or substituted service comes from FR Crun P 4(c)(4)

For service of summons on corporations Rule 3 03 subd 3 adopts the method pre
scribed by law for service of process in civil actions (See Minn R Civ P 4 03(c) )

Rule 3 03 subd 4 providing for proof of the execution of a warrant or service of a sum
mons to be made by the cernficate of the officer executing the warrant or serving the sum
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mons 1s taken from FR Crun P 4(c)(4) as is the provision for execution or service of an unex
ecuted warrant or unserved summons

Rule 3 04 subd 1 permutting an amendment of a warrant or summons for defects in
Sform s taken from Uniform Rules of Cruminal Procedure 5(e)(1) (approved 1952)

Rule 3 04 subd 2 adopts the substance of Uniform Rules of Crinunal Procedure 5(e)(2)
(approved 1952) This rule permuts the court to continue any pretrial proceedings to enable
the prosecuting attorney to file a new complaint when a motion 1s made for that purpose upon
amny of the grounds specified in the rule and contemplates that if the proceedings are contin
ued the prosecuting attorney shall move promptly to file a new complaint For sumilar provi
sions see Rule 11 05 (Amendment of Complaint at Ommbus Hearing) Rule 17 05 (Amend
ment of Indictment or Complaint) and Rule 17 06 subd 4 (Effect of Determination of Mo
tion to Dismuss an Indictment or Complaint)

Rule 4 Procedure Upon Arrest Under Warrant Following a Complamt or Without a
Warrant

4 01 Arrest Under Warrant

A defendant arrested under a warrant 1ssued upon a complaint shall be taken before a
court, Judge or judicial officer as directed 1n the warrant
(Effective for criminal actions commenced or arrests made after 12 o clock midmght Janu-
ary 1 1990)

See Rule 4 03 for Comment

4 02 Arrest Without a Warrant

Following an arrest without a warrant

Subd 1 Release by Arresting Officer If the arresting officer or the officer’s superior
determunes that further detention is not justified such officer or the officer s superior shall
immediately release the arrested person from custody

Subd 2 Citation The arresting officer or the officer s superior may 1ssue a citation to
and release the arrested person as provided by these rules and must do so 1f ordered by the
prosecuting attorney or by a judge or judicial officer of the district court of the county where
the alleged offense occurred or by any person designated by the court to perform that func-
tion

Subd 3 Notice to Prosecuting Attorney As soon as practical after the arrest the ar-
resting officer or the officer’s superior shall notify the prosecuting attorney of the arrest

Subd 4 Release by Prosecuting Attorney The prosecuting attorney may order the
arrested person released from custody

Subd 5 Appearance Before Judge or Judicial Officer

(1) Before Whom and When An arrested person who 1s not released pursuant to

this rule or Rule 6, shall be brought before the nearest available judge of the district court of
the county where the alleged offense occurred or judicial officer of such court The defendant
shall be brought before such judge or judicial officer without unnecessary delay, and 1n any
event not more than 36 hours after the arrest, exclusive of the day of arrest, Sundays, and
legal holidays or as soon thereafter as such judge or judicial officer 1s available Provided
however, 1n misdemeanor cases a defendant who 1s not brought before a judge or judicial
officer within the 36-hour limut, shall be released upon citation as provided in Rule 6 01,
subd 1

(2) Complant Filed Order of Detention Felonies and Gross Misdemeanors Not
Charged Under Minnesota Statutes section 169 121 or Minnesota Statutes section
169 129 Atorbefore the time of the defendant s appearance as required by Rule 4 02, subd
5(1), a complaint shall be presented to the judge or judicial officer referred to 1n Rule 4 02
subd S5(1) or to any judge or judicial officer authorized to 1ssue criminal process upon the
offense charged in the complaint The complaint shall be filed forthwith except as provided
by Rule 33 04 and an order for detention of the defendant may be 1ssued, provided (1) the
complaint contains the written approval of the prosecuting attorney or the certificate of the
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judge or judicial officer as provided by Rule 2 02, and (2) the judge or judicial officer deter-
mines from the facts set forth separately 1n writing 1n or with the complaint and any support-
ing affidavits or supplemental sworn testimony that there 1s probable cause to believe that an
offense has been comnutted and that defendant commutted 1t Otherwise the defendant shall
be discharged the complaint and any supporting papers shall not be filed and no record
made of the proceedings

(3) Complaint or Tab Charge Misdemeanors Gross Misdemeanors Charged Un
der Minnesota Statutes section 169 121 or Minnesota Statutes, section 169 129 1If there 1s
no complaint made and filed by the time of the defendant s first appearance n court as re-
quired by this rule for a misdemeanor charge or a gross misdemeanor charge under Minneso-
ta Statutes section 169 121 or Minnesota Statutes, section 169 129, the clerk shall enter
upon the records a brief statement of the offense charged including a citation of the statute,
rule regulation, ordinance or other provision of law which the defendant 1s alleged to have
violated This brief statement shall be a substitute for the complaint and 1s referred to as a tab
charge 1n these rules However, 1 a musdemeanor case 1f the judge orders orif requested by
the person charged or defense counsel, a complaint shall be made and filed If the defendant
has not already plead guilty and a complaint has not been made and filed 1n a gross misde-
meanor case charged under Minnesota Statutes section 169 121 or Minnesota Statutes sec-
tion 169 129 the complaint shall be made served and filed within 48 hours of the defen-
dant’s appearance on the tab charge if the defendant 1s m custody or within ten days of the
defendant’s appearance on the tab charge 1f the defendant 1s not in custody Service of such a
gross misdemeanor complaint shall be as provided by Rule 33 02 and may include service by
U S mail Inamsdemeanorcase the complaint shall be made and filed within 48 hours after
the demand therefor 1f the defendant 1s 1n custody or within thirty (30) days of such demand
if the defendant 1s not 1n custody If no valid complamt has been made and filed within the
time required by this rule, the defendant shall be discharged the proposed complaint, 1f any
and any supporting papers shall notbe filed and no record shall be made of the proceedings
A complaint 1s valid when 1t (1) complies with the requirements of Rule 2 and (2) the judge
has determined from the complaint and any supporting affidavits or supplemental sworn tes-
timony that there 1s probable cause to believe that an offense has been commutted and that the
defendant commtted it Upon the filing of a valid complaint in a misdemeanor case the de-
fendant shall be arraigned When a charge has been dismussed for failure to file a valid com-
plaint and a valid complaint 1s thereafter filed, a warrant shall not be 1ssued on that complaint
unless a summons has been 1ssued first and either could not be served or if served, the de-
fendant failed to appear 1n response thereto
(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Janu-
ary I 1990 amended effective for criminal actions commenced or arrests made after 12
o’clock mudnight July 1, 1994 )

See Rule 4 03 for Comment

4 03 Probable Cause Determination

Subd 1 Time Limit When a person arrested without a warrant 1s not earlier released
pursuant to this rule or Rule 6 a judge or judicial officer shall make a probable cause deter-
mination without unnecessary delay and 1n any event within 48 hours from the time of the
arrest including the day of arrest Saturdays Sundays and legal holidays If the Court deter-
munes that probable cause does not exist or if there 1s no determination as to probable cause
within the time as provided by this rule, the person shall be released immediately

Subd 2 Applhcation and Record The facts establishing probable cause to believe
that an offense has been commutted and that the person arrested commutted 1t shall be sub-
mutted upon oath either orally or in writing The oath shall be administered by the judge or
judicial officer for any facts submutted orally and may also be administered by the clerk or
deputy clerk of court or notary public for any facts submutted 1n writing Any oral testimony
shall be recorded by reporter or recording instrument and shall be retained by the judge or
Judicial officer or by the judge s or judicial officer’s designee Any written or oral facts or
other information subrrutted upon oath to establish probable cause may be made or taken by
telephone, facsimile transmission, video equipment or similar device at the discretion of the
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reviewing judge or judicial officer The person requesting a probable cause determination
shall advise the reviewing judge or judicial officer of any prior request for a probable cause
determunation on this same incident or of any prior release of the arrested person on this same
incident for failure to obtaimn a probable cause determination within the time limut as provided
by this rule

Subd 3 Prosecuting Attorney No request for determination of probable cause may
proceed without the approval i writing or orally on the record, of the prosecuting attorney
authorized to prosecute the matter involved or by affirmation of the applicant upon the ap-
plication that the applicant has contacted the prosecuting attorney and the prosecuting attor-
ney has approved the request or unless the judge or judicial officer reviewing probable cause
certifies in writing that the prosecuting attorney is unavailabie and the determination of prob-
able cause should not be delayed If 1nthe discretion of the prosecuting attorney a complaint
complying with Rule 2 1s obtained within the time lim1t provided by this rule 1t shall not be
necessary to obtain any further detetmination of probable cause under this rule to justify con-
tinued detention of the defendant

Subd 4 Determmation Upon the information presented the Court shall determine
whether there 1s probable cause to believe that an offense has been commutted and that the
person arrested commutted the offense If probable cause 1s found the Court may set bail or
other conditions of release or release the arrested person without bail pursuant to Rule 6 If
probable cause 1s not found the arrested person shall be released immediately The deter-
nunation of the Court shall be 1n writing and shall indicate whether probable cause was
found and 1fso for what offense whether oral testimony was received concerning probable
cause and the amountof any bail or other conditions of release which the Court may have set
A wrtten notice of the Court s determunation shall be provided to the arrested person forth-
with

(Added effective for criminal actions commenced or arrests made after 12 o clock mudnight
January 1 1993)

Comment

By Rule 4 01 a defendant arrested following a complant shall be dealt with as directed
by Rule 3 02 subd 2

Rule 4 02 subd 1 directs an officer who makes an arrest without a warrant or the offi
cer s superior to release the arrested person before the itial appearance in court without
proceeding further if the officer deternunes that further detention 1s not justified This might
occurwhen forexample furtherinvestigation disclosed to the satisfaction of the officer that
the defendant did not commit the offense for which arrested (See similar provisions in ALl
Model Code of Pre-Arraignment Procedure section 120 9(2) (Proposed Official Draft #1
1972) Wis Star sec 968 08))

Rule4 02 subd 4 similarly authorizes the prosecuting attorney to order the release of a
person at rested without a warrant without proceeding further This would occur for exam-
ple if the prosecuting attorney decides not to file a complaint

Rule 4 02 subd 3 provides that the prosecuting attorney shall be notified of an arrest
without a warrant as soon as practical in order to determine whether to continue the prosecu
tion and if so to draw a complaint

Rule 4 02 subd 2 provides that the officer arresting without a warrant or the officer s
superior may issue a cuation as provided by Rule 6 01 and must do so if ordered by the prose
cuning attorney or by a judge or judicial officer described in the rule

Rule4 02 subd 5(1) prescribing the time withun which a person arrested without a war
rant shall be first brought before the court recognizes that additional time 1s needed to deter
mine whether to continue the prosecution and to draw the complamnt So there is no require
ment that the defendant be brought promptly before the appropriate court after arrest if the
court s in session but it 1s necessary under Rule 4 02 subd 5(1) that the defendant be
brought before such court without unnecessarydelay (Compare Rule 3 02 subd 2 ) The
36-hour period does not include the day of arrest Sundays orlegal holidays Otherwise the
intent of Rule 4 02 subd 5(1) and Rule 3 02 subd 2 is the same namely that the 36-hour
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period 1s not an automatic holding period and that the defendant shall be brought before the
court at the earliest possible time within the period In exceptional cases however the prose-
cuting attorney shall not be precluded by this section from seeking relief pursuant to Rule
34 02 The effect of failure to comply with Rules 4 02 subd 5(1) and 3 02 subd 2 on the
admussion of confessions or other evidence or on the jurisdiction of the court 1s left to case—
by—case development In State v Wiberg 296 N W 2d 388 (Minn 1980) the Supreme Court
held that violation of the time linuts set forth in Rule 4 02 subd 5(1) does not requure the
automatic exclusion of statements made which have a reasonable relationship to the viola
tion Rather the admussibility of the statements depends on such factors as the reliability of
the evidence the length of the delay whether the delay was intenttonal and whether the
delay compounded the effects of other police misconduct In Wiberg the Supreme Court
Jound aviolation of Rule 4 02 subd 5(1) even though 36 hours had not yet elapsed exclusive
of the day of arrest The court noted that such unexplained delays as occurred in Wiberg
should weigh heavily in the trial court s determination of whether to exclude any statements
Forthe application of this same suppression test to identification evidence see Meyerv State
316 N W2d 545 (Minn 1982)

Where the defendant agrees Rule4 02 subd 5(3) provides the procedure for imnating
misdemeanor proceedings or gross nmisdemeanor proceedings under Minnesota Statutes
section 169 121 or Minnesota Statutes section 169 129 without the necessity of issuing a
complaint or obtaining an indictment as s required for felories and other gross misdemean
ors This s provided to avoid the unnecessary delay for a defendant and to aid a prosecutorin
those cases where the defendant may not even desire a complamnt if sufficiently informed in
some other way of the charges When a defendant first appears in court following a warrant
less arrest in such cases the clerk shall enter on the records a brief statement (tab charge) of
the offense charged including a citation to the statute ordmance rule regulation or provi-
ston of law which the defendant 1s alleged to have violated This statement shall be a substi-
tute for the complaint and 1s sufficient to nutiate the proceedings in such cases under Rule
10 01 unlessthe defendant defense coumsel or the court requests, in misdemeanor cases that
a complant be filed and provided that in gross misdemeanor proceedings under Minnesota
Statutes section 169 121 or Minnesota Statutes section 169 129 the complaint must be
made served and filed within the time linuts as specified unless the defendant has entered a
guulty plea before then This provision for tab charges s substantially consistent with present
Minnesota law for misdemeanors although under the present statutes the right to a complaint
varies from court to court See Minnesota Statutes section 487 25 subd 4 and Minnesota
Statutes section 488A 10 subd 4 (In the county courts and in Hennepin County Municipal
Court a tab charge 1s sufficient unless the judge orders or the defendant requests a com
plaint) Minnesota Statutes section 488A 27 subd 4 (In St Paul a tab charge 1s sufficient
unless the judge orders a complaint) and Minnesota Statutes section488 17 subd 4 (In any
other municipal court the tab charge 1s sufficient where the defendant is in custody when ap
pearing before the court unless the court orders a complaint)

Rule 4 02 subd 5(3) permuts the use of a tab charge to imitiate a prosecution for a gross
misdemeanor charged under Minnesota Statutes section 169 121 or Minnesota Statutes
section 169 129 The provisions concerning tab charges were extended to gross misdemean-
or driving while intoxicated proceedings because of concern that such proceedmgs will not
otherwise be prosecuted and completed promptly When the rules were oniginally promul-
gated there were few gross misdemeanor prosecutions Due prumartly to Minnesota Stat
utes sections 169 121 and 169 129 the number of gross misdemeanor prosecutions has in
creased tremendously Unfortunately prosecutorial resources have not increased propor
tionately and in some jurisdictions prosecutions for gross musdemeanor driving while intoxi
cated have been delayed substantially pending i1ssuance of complaints The use of tab
charges should get such cases into court promptly However, the complaint must be made
served andfiled within the ime limuts as specified in the rule unless the defendant has entered
a guilty plea before then All other gross nusdemeanors must be charged itially by coin
plaint or indictment as required by Rules 4 02 subd 5(2) and 17 01 Exceptfor the use of the
tab charge the procedure for gross misdemeanor prosecutions under Minnesota Statutes,
section 169 121 or Minnesota Statutes section 169 129 1s the same as for gross misdemean
or prosecutions under any other statute Under the rule the defendant need not be requured to
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personally appear n court to recerve the complaint when it 1s later 1ssued Service could be
made by mail on the defendant or defense counsel as appropriate The defendant could be
arraigned on the complaint at the next court appearance after the filing and service of the
complaint That next court appearance could be under Rule 8 or at the ommibus hearing un
der Rule 11 if the Rule 5 and 8 appearances were consolidated under Rule 5 03 with the con
sent of the defendant If no valid complaint is filed as required by the rules the proceedings
are dismissed See Rule 17 06 subdivision 4(3) as to any restrictions or bars on further pro
secution after such a dismissal

Under Rule 5 01 a defendant must be advised of the right to demand a complamnt It 1s
anticipated that complamnts will be requested by defendants in only a small percentage of
rmusdemeanor cases because discovery is permitted under Rule 7 03 and most defendants
will not wish to make an additional appearance to recewe the complant

If a complaint 1s required under this rule in a misdemeanor case the prosecutor must
file a vahd complaint within 48 hours if the defendant s in custody or withun 30 days if the
defendant 1s not in custody or the tab charge must be dismissed A longer tume limut than 48
hours for those defendants m custody would encourage defendants who are in jail pending
tssuance of a complant to waive that right in order to speed up the disposition of the charges
Time himuts of course can be waived by a defendant A defendant who 1s not in custody may
wish to request a later tume to recewve the complaint for the defendant s converience and that
of the defense counsel and the prosecutor

A complawnt to be valhd must comply with the requirements of Rule 2 and the i1ssuing
officer must have made a deternunation of probable cause

Where a charge has been dismissed by the court for farlure of the prosecutor to file a
valid timely complaint (Rule 4 02 subd 5(3)) as required and the prosecutor subsequently
files avalid complaint a summons must be issued instead of a warrant If it is impossible to
locate the defendant to serve the summons orif the defendant fails to respond to the summons
awarrant may be issued (See also Rule 3 01 ) This restriction is considered justified since it
1s unfaur to subject a defendant to a possibly unnecessary arrest when the defendant has ap
peared n court once to answer the minor charge and through no fault of the defendant a
complaint was not issued at that time

Where the tab charge has been dismissed for failure to file a valid tumely complaint as
required the prosecutor must file a valid complaint within the time specified by Rule 17 06
subd 4(3) or any further prosecution 1s barred 1f so ordered by the court

When a valid complaint has been filed or waived defendant will be arraigned pursuant
to Rule 5

Rule4 02 subd 5(2) provides that on or before the first appearance of apersonarrested
without a warrant a complaint shall be filed provided 1t has the written approval of the prose
cuting attorney or the certificate of the court as provided in Rule 2 02 and the judge or judt
cial officer has made a finding of probable cause Otherwise the defendant shall be dis
charged The rule is not intended to cover the effect of the discharge on subsequent prosecu
tion for the same offense or conduct (See State v Uglum, 175 Minn 607, 222 N W 280
(1928) )

Rule 4 02 subd 5(2) pernuts the complaint to be presented either to the judge or jud:
cial officer before whom the defendant will appear or to any judge or judicial officer autho
rized to 1ssue a warrant of arrest upon the complaint If the judge or judicial officer to whom
the complaint is presented deterimines that there 1s probable cause to believe that defendant
commutted the offense charged the complant shall be filed and in lieu of awarrant of arrest
{which 1s the present practice) an order for detention of the defendant pending further pro
ceedings shall be 1ssued

Rule 4 03 15 based upon the constitutional requirement as set forth im County of River
sidev McLaughlin, _US __, 1118 Ct 1661 (1991) for a prompt judicial determination of
probable cause following a warrantless arrest Pursuant to that case and Rule 4 03 subd 1
the determination must occur without unreasonable delay and in no event later than 48 hours
after the arrest There are no exclusions in computing the 48—hour time linit Rule 34 01
does not apply Even a probable cause determination within 48 hours will be too late if there
has been unreasonable delay in obtainung the determnation  Examples of unreasonable
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delay are delays for the purpose of gathering additional evidence to justify the arrest adelay
motivated by 1ll will against the arrested individual or delay for delay s sake  County ¢
Rwersidev McLaughlin,_ ,US __, 111§ Cr 1661 1670(1991) The requirements of Rule
4 03 are 1n addition to the requirements of Rule 4 02 thar a person arrested without a warrant
be brought before a judge or judicial officer within 36 hours after the arrest exclusive of the
day of arrest Sundays and legal holidays Because of the exclusions permutted tn computing
time under the 36-hour rule compliance with that rule will not assure compliance with
the 48-hourrule However ifadefendant does appearin court within the time lunuts of the
48-hourrule aswellasthe 36-hourrule’ and avalid complaintisthenssued Rule4 03

1s satisfied and no further deternunation of probable cause 1s necessary

The 48-hour rule’ also applies to all misdemeanor cases For gross misdemeanors
prosecuted under Minnesota Statutes, section 169 121 or Minnesota Statutes section
169 129 and for nmusdemeanors Rule 4 02 subd 5(3) requires only that a tab charge be en
tered on the records at the tune of a defendant s appearance in Court within the 36-hour
rule A complaint may be 1ssued at that tume but 1s not then required and Rule 4 02 subd
5(3) governs when and 1if a complaint 1s subsequently required However the requirements of
Rule 4 03 snllapply and even if not requested by a defendant there must be ajudicial deter
mination of probable cause within 48 hours of an arrest and detention or the arrested person
must be released whether the offense involved s afelony grossmisdemeanor or nusdemean
or Rule 6 01 provides for the mandatory and pernussive issuance of citations and an arrested
person released on citation prior to the 48-hour tune limit need not receive a probable cause
determination pursuant to Rule 4 03

Release of an arrested person pursuant to Rule 4 03 subd 1 because of a deterimnation
that probable cause does not exist or because no deternination is made within the specified
time limit does not prevent later prosecution for the offense involved or arrest for a different
incident However it 1s not pernussible to attempt to extend the time linut of the rule by releas-
ing and then rearresting an mdwvidual without a warrant without additional facts to establish
probable cause Asitisforthe ‘36-hourrule these rules do not provide sanctions forviola
tion of the 48-hour rule  That 15 left to case law development See State v Wiberg, 296
N W2d 388 (Minn 1980) as to the possible suppression of evidence for violation of the

36-hour rule

Under Rule 4 03 subd 2 the facts subnutted to the court to establish probable cause
may be ewther by written affidavit or sworn oral testimony See Form 44 Application for Judi
ctal Deternunation of Probable Cause to Detain, following these rules If oral testunony is
submutted the oath shall be administered by the judge or judicial officer but may be done by
telephone facsimile transmission video equipment or similar device in the discrenion of the
reviewing judge or judicial officer As of May 1992 the only judicial officer in Minnesota
serves in St Louis county pursuant to Minnesota Statutes section 487 08 See Rule 33 05 as
to use of facsimule transmussion generally Any written affidavits submutted may be sworn to
before a clerk or deputy clerk of court or notary public as well as before the reviewing judge
or judicial officer The procedure for obtaining the probable cause deternunation 1s stmilar
to that for obtaining a complaint under Rule 2 and no appearance by the arrested person is
required

Under Rule 4 03 subd 3 the prosecuting attorney s written or oral approval 1s neces
sary n the probable cause proceedings However as for complaints under Rule 2 02 the
court may proceed without such approval upon certifying i writing that the prosecuting at
torney s unavailable and the determunation of probable cause should not be delayed Instead
of obtaining a probable cause determination under Rule 4 03 the prosecuting attorney has
the option of obtaining a complaint complying with Rule 2 withuin the tune lumit provided by
Rule 4 03 Ifthatisdone the time for the defendant s appearance before the judge or judicial
officer 1s still governed by the 36-~hour provision of Rule 4 02

Rule4 03 subd 4 setsforththe elements to be included in the court s written determina
tion of probable cause See Form 45 Judicial Deteimination of Probable Cause to Detain
Jollowing these rules It need not contain a recitation of the facts upon which the court s de
termination was based The court may set bail or other conditions of release If the court sets
conditions other than money bail on which the defendant may be released the court shall
also fix the amount of money bail without other conditions upon which the defendant may
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obtain release See Rule 6 01 subd 1 and the comments to that rule The arrested person
must be provided with a wnitten notice of the court’s determnation forthwith See Form 46
Notice of Judicial Determwmnation of Probable Cause to Detan, following the rules 1t 1s not
necessary that the actual determination or a copy of 1t be provided to the arrested person
Sforthwith That may be difficult or impossible in some cases particularly if the telephone or
otherelectronic means were used in obtaining the determination The written notice contain
ing the elements of the deternunation may be prepared by someone other than the reviewing
Judge orjudicial officer See Minnesota Statutes section 611 32 subd 2 and Statev Mutjans,
408 N W 2d 824 (Minn 1987)as to the obligation of a law enforcement officer withthe assis
tance of an interpretes, to explain to an arrested person handicapped in communication all
charges filed aganst the person and all procedure relating to the person s detainment and
release It 1s not necessary to forthwith provide the arrested person with any affidavits tran
scribedtestimony or other materials subnutted to the court upon the application for a prob
able cause determunation If prosecution is commenced those materials may be obtained by
the defendant later through discovery under Rule 9 01 subd 1 for felonies and gross misde
meanors and under Rule 7 03 for nusdemeanors Otherwise, access to any such matenials is
governed by Minnesota Statutes section 13 82 of the Minnesota government data practices
act

Rule 5 Procedure on First Appearance

5 01 Statement to the Defendant

A defendant arrested with or without a warrant or served with a summons or citation
appearing imtially before a judge or judicial officer, shall be advised of the nature of the
charge The court shall first determine whether the defendant 1s handicapped 1n communica-
tion A defendant 1s handicapped in communication if, (a) because of either ahearing speech
or other communications disorder or (b) because of difficulty in speaking or comprehend-
ing the English language the defendant cannot fully understand the proceedings or any
charges made against the defendant or 1s incapable of presenting or assisting in the presenta-
tion of a defense If a defendant 1s handicapped 1n communication the judge or judicial offi-
cer shall appoint a qualified mnterpreter to assist the defendant throughout the proceedings
The proceedings at which a qualified interpreter 18 required are all those covered by these
rules which are attended by the defendant A defendant who has not previously received a
copy of the complaint 1f any, and supporting affidavits and the transcription of any supple-
mentary testimony, shall be provided with copies thereof Upon motion of the prosecuting
attorney the court shall require that the defendant be booked, photographed and finger-
printed In cases of felonies and gross misdemeanors the defendant shall not be called upon
to plead

The judge judicial officer or other duly authonized personnel shall advise the defend-
ant substantially as follows

(a) Thatthe defendant 1s not required to say anything or submut to interrogation and
that anything the defendant says may be used against the defendant in this or in any subse-
quent proceedings,

(b) That the defendant has aright to counsel in all subsequent proceedings, includ-
g police line-ups and interrogations, and 1f the defendant appears without counsel and 1s
financially unable to afford counsel, that counsel will forthwith be appointed without cost to
the defendant charged with an offense pumshable upon conviction by incarceration,

(c) That the defendant has a right to communicate with defense counsel and that a
continuance will be granted 1f necessary to enable defendant to obtain or speak to counsel,

(d) That the defendant has a right to a jury trial or a tnal to the court,

(e) That if the offense 1s a misdemeanor, the defendant may erther plead guilty or
not guilty, or demand a complaint prior to entering a plea,

(f) That 1f the offense 15 a gross misdemeanor pumshable under Minnesota Stat-
utes, section 169 121 or Minnesota Statutes, section 169 129 and a complaint has not yet
been made and filed, a complaint must be 1ssued within 10 days 1f the defendant 1s not m
custody or within 48 hours 1f the defendant 1s 1n custody
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The judge, judicial officer or other duly authorized personnel may advise a number of
defendants at once of these rights, but each defendant shall be asked individually before ar-
raignment whether the defendant heard and understood these rights as explaned earlier
(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Janu-
ary 1, 1990 amended effective for criminal actions commenced or arrests made after 12
o’clock midmght July 1 1994 )

See Rule 5 06 for Comment

5 02 Appomtment of Counsel

Subd 1 Felonies and Gross Misdemeanors If the defendant 1s not represented by
counsel and 1s financially unable to afford counsel the judge or judicial officer shall appoint
counsel for the defendant

Subd 2 Misdemeanors Unless the defendant charged with a musdemeanor pumsh-
able upon conviction by incarceration voluntarily waives counsel in writing or on the record,
the court shall appoint counsel for the defendant who appears without counsel and 1s finan-
cially unable to afford counsel The court shall not accept the warver unless the court 1s satis-
fied that 1t 1s voluntary and has been made by the defendant with full knowledge and under-
standing of the defendant’s rights If the court 1s not so satisfied, 1t shall not proceed until the
defendant 1s provided with counsel either of the defendant s choosing or by assignment

Notwithstanding the waiver, the court may designate counsel to be available to assist
and to consult with a defendant who cannot afford counsel at all stages of the proceedings

A defendant who proceeds at the arraignment without counsel does not waive the future
night to counsel and the court must inform the defendant that the defendant continues to have
that right at all stages of the proceedmg Provided that for musdemeanor offenses not punish-
able upon conviction by 1ncarceration, the court may appoint an attorney for a defendant fi-
nancially unable to afford counsel when requested by the defendant or interested counsel or
when such appoimntment appears advisable to the court in the interests of justice to the parties

' Subd 3 Standard of Indigency A defendantisfinancially unable to obtain counsel if
financially unable to obtain adequate representation without substanttal hardship for the de-
fendant or the defendant’s family

Subd 4 Fmancial Inquiry An inquiry to determune financial eligibility of a defend-
ant for the appointment of counsel shall be made whenever possible prior to the court appear-
ance and by such persons as the court may direct This inquiry may be combined with the
prerelease 1investigation provided for m Rule 6 02, subd 3

" Subd 5 Partial Ehgibiity and Retmbursement The ability to pay part of the cost of
adequate representation at any time while the charges are pending agamst a defendant shall
not preclude the appointment of counsel for the defendant The court may require a defend-
ant, to the extent able, to compensate the governmental unit charged with paying the expense
of appointed counsel
(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1, 1990 )

See Rule 5 06 for Comment

5 03 Date of Rule 8 Appearance imn District Court, Consohidation of Appearances Under
Rule 5 and Rule 8

If the defendant 1s charged with a felony or gross misdemeanor and has not waived the
right to a separate appearance under Rule 8 as provided in this rule, the judge or judicial offi-
cer shall set a date for such appearance before the district court having jurisdiction to try the
offense charged 1n accordance with a schedule or other directive established by order of the
district court, which appearance date shall not be later than fourteen (14) days after the defen-
dant’s mn1tial appearance before such judge or judicial officer under Rule 5

The defendant shall be informed of the time and place of such appearance and ordered to
appear as scheduled The time for appearance may be extended by the district court for good
cause
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Notwithstanding any rule to the contrary, in felony and gross misdemeanor cases, the
defendant may be permitted to waive the separate appearance otherwise required by this rule
and Rule 8 Any such waiver shall be made either 1n writing or orally on the record 1n open
court If a separate appearance under Rule 8 1s waived by the defendant, all of the functions
and procedures provided for by both Rule 5 and Rule 8 shall take place at the one consoli-
dated appearance

(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1 1990)

See Rule 5 06 for Comment

5 04 Plea m Misdemeanor Cases

Subd 1 Entry of Plea When a valid complaint has been made and filed, or a brief
statement entered on the record as authorized under Rule 4 02, subd 5(3), the defendant shall
be called upon to plead or be given time to plead The arraignment shall be conducted 1n open
court A defendant may appear by counsel and a corporation shall appear by counsel or by a
duly authorized officer

Subd 2 Gulty Plea, Offenses From Other Junisdictions If the defendant enters a
plea of guilty, the presentencing and sentencing procedures provided by these rules shall be
followed Following a plea of guilty, the defendant may request permussion to plead guilty to
other nusdemeanor offenses commutted within the jurisdiction of other courts 1n the state
pursuant to Rule 15 10

Subd 3 Not Guilty Plea and Jury Trial If the defendant enters a plea of not guilty to
acharge on which entitled to a jury trial, the defendant shall be asked to exercise or watve that
right The defendant may waive jury trial either personally in writing or orally on the record
in open court If the defendant fails to waive or demand a jury trial ajury trial demand shall
be entered 1n the record

Subd 4 Demand or Waiver of Evidentiary Hearing If the defendant pleads not
guilty and a notice of evidence and 1dentification procedures has been given by the prosecu-
tion as required by Rule 7 01, the defendant and the prosecution shall each either watve or
demand an evidentiary hearing as provided by Rule 12 04 Such demand or waiver may be
made exther orally on the record or 1n writing and shall be made at the first court appearance
after the notice has been given by the prosecution

Subd 5 Special Appearances Abolshed Special appearances are abolished and any
challenge to the personal jurisdiction of the court shall be decided as provided in Rule 10 02

(Effective for criminal actions commenced or arrests made after 12 o’clock midnight Janu-
ary 1 1990)

See Rule 5 06 for Comment

5 05 Bail or Release

The judge or judicial officer shall set and advise the defendant of the conditions under
which the defendant may be released under these rules for appearance

(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1 1990)

See Rule 5 06 for Comment

5 06 Record

Minutes of the proceedings shall be kept unless the judge or judicial officer directs thata
verbatimrecord thereof shall be made and provided that any plea of guilty to an offense pun-
1shable by incarceration shall comply with the requirements of Rule 13 05 and Rule 15 09

(Effective for criminal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1 1990)
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5 07 (Deleted August 1, 1987 )
5 08 (Deleted August 1, 1987 )

Comment

Rule 5 prescribes the procedure upon the defendant s imtial appearance before a judge
orjudicial officer following an arrest with or without a warrant under Rules 3 and 4 01 or in
response to a summons under Rule 3 or a citation under Rule 4 02 subd 2 In most misde-
meanor cases the mitial appearance will also be the tune of arraignment and often the time
of disposition as well

Rule 5 01 sets forth the statements and advice to be given to the defendant upon the v
tial court appearance Sumilar provisions appear in ABA Standards Pretrial Release 4 3
(Approved Draft 1968) FR Crun P 5(c) and ALI Model Code of Pre-Arraignment Proce
dure section 310 I(4)(a) (TD #5 1972)

Rule 5 01 requires the appointment of a qualified interpreter for a defendant handi-
capped in communication The rule requires that a qualified interpreter assist such a defend
ant n all procedures contemplated by these rules This appointinent 1s mandated by Minne
sota Statutes section 611 32 subdivision 1(1992) A person handicapped in communication
is someone who due to a hearing speech or other communications disorder or lack of skill in
English 1s not able to fully understand the judicial proceedings or charges orisincapable of
presenting or assisting in the presentation of a defense The definition contained in the rule is
the same as that contained n Minnesota Statutes section 611 31(1992) Minnesota Statutes
section 611 33 (1992) should be referred to for the definition of qualified interpreter

Rule 5 01 requires that the defendant be provided with coptes of the complaint and any
supporting affidavits and a copy of the transcript of any supplemental testimony Ordmnarily
the facts showing probable cause will be set forth separately in or with the complaint or in
supporting affidavits or both but in the unusual case when supplemental testimony is taken
the defendant shall be provided with a copy of the transcript as soon as 1t 1s available Of
course, i misdemeanor cases and in gross misdemeanor cases under Minnesota Statutes
section 169 121 or Minnesota Statutes section 169 129 where no complaint has been 1ssued
and prosecution 1s pursuant to a tab charge this requirement does not apply

In misdemeanor cases this statement as to a defendant s rights may be combined with
the questioming required under Rule 15 02 prior to acceptance of a guulty plea In order to
save time and avoid repetition, the judge or judicial officer may advise a number of defen-
dants at the same time of these rights but the statement must be recorded and each defendant
upon approaching the court must be asked on the record whether the defendant has heard
and understood the rights explained earlier

The warning as to the defendant s right to counsel continues the requirements of Minne
sota Statutes sections 611 15and 630 10(1971) (See St Paulv Whidby 295 Minn 129 203
N W2d823(1972) recogmzing that misdemeanors authorizing a sentence of tncarceration
are crinunal offenses and criminal procedures must be followed )

Rule 5 02 requires the appointment of counsel for indigent defendants (See ABA Stan-
dards Pretrial Release 4 2 (Approved Draft 1968) )

Under Rule 5 02 subd 1 counsel must be appointed for a defendant financially unable
to afford counsel in a felony or gross misdemeanor case even if a defendant exercises the
constitutional right under Farettav Califormia 422U S 806 (1975) to refuse the assistance
of counsel and represent herself or himself In such a situation the appomnted counsel would
remain avalable for assistance and consultation if requested by the defendant

As suggestedin Von Moltke v Gillies, 688 Ct 316 332U S 708 92 L Ed 309 (1948)to
ensure a knowing and intelligent waiver of counsel the court should make a penetrating and
comprehensive examination of the defendant as to the defendant’s comprehension of the

(1) Nature of the charges,

(2) Statutory offenses included within them
(3) The range of allowable punishments,
(4) The possible defenses,
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(5) The possible mitigating curcumstances and
(6) All other facts essential to a broad understanding of the consequences of the
waiver

Another way for the court to assure itself that the waiver of counsel 1s voluntary and
knowledgeable is to appoint temporary counsel to advise and consult with the defendant as to
the waiwver Thus 15 th accord with ABA Standards Providing Defense Services 5-7 3(1980)

The wawer of counsel may be i writing (Minnesota Statutes section 611 19 (1971)
ABA Standards Providing Defense Services 7 3 (Approved Draft 1968)) or orally on the
record

Even though the defendant waives counsel Rule 5 02, subd 2 provides for the designa-
tion of counsel to be available for assistance and consultation

Also despite a wawver of counsel at arraignment the defendant continues to have the
right to counsel at all further stages of the proceedings and the court must so inform the de
fendant See ABA Standards Providing Defense Services 7 3 (Approved Draft 1968)

For misdemeanors not punishable by incarceration the court may upon request of the
defendant or mterested counsel or upon the court s initiative when in the interests of justice to
the parties appownt an attorney to represent the defendant The United States Supreme Court
mArgersingerv Hamlin 405U § 348 (1972) did not decide that counsel was not required
whenever incarceration was not authorized Considerations other than the possibility of 1n-
carceration may make the case sufficiently serious to warrant the appowntment of counsel
and this rule provides for that possibility

Rule 5 02, subd 3 prescribes the standard to be applied by the court in determining
whether a defendant s sufficiently indigent to require the appointment of counsel This stan
dard s taken from ABA Standards Providing Defense Services, 6 1 (Approved Draft 1968)

In determining whether a defendant s financially unable to afford counsel in a musde
meanor case the Advisory Comnuttee strongly recommends that the following standards be
employed as guidelines so that the decision to appont counsel for indigent defendants can be
most efficiently and uniformly reached

STANDARDS
(1) A defendant will be presumed to be financially unable to afford counsel if

(a) the defendant s cash assets are less than $300 when entitled to only a court
trial or

(b) the defendant s cash assets are less than 3500 when entitled to a jury trial and

(c) the defendant s current weekly net income does not exceed 40 times the federal
muumum hourly wage as prescribed by federal law n effect at the time if the defendant 1s
unmarried and without dependents or

(d) the defendant s current weekly net income and that of the defendant s spouse do
not exceed 60 tunes the federal minumum hourly wage as prescribed by federal law in effect at
the time if the defendant 1s married and without dependents In determining the amounts
spectfied under either section (c) or section (d) for each dependent the amount shall be in
creased by $25 per week

(2) A defendant who has cash assets or income exceeding the amounts specified in para
graph (1) shall not be presumed to be financially able to obtain counsel The deternunation
shall be made by the court as a practical matter taking into account such other factors as the
defendant s length of employment or unemployment prior income the value and nature of
the defendant s assets number of chuldren and other family responsibilities number and na
ture of debts ansing from any source the amount customarily charged by members of the
practicing bar for representation of the type in question and any other relevant factor

(3) In determining whether a defendant is financially able to obtain adequate represen
tation without substantial haidship to the defendant or the defendant s fanuly

(a) cash assets include those assets which may be readily converted to cash by sale
or loan without jeopardizing the defendant s ability to maintain a home or employment A
single family automobile shall not be considered a cash asset

(b) the fact that the defendant has posted or can post bail 1s irrelevant except inso-
Jar as it represents a cash asset belonging to the defendant which could be assigned to retain
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counsel The amount of bail which 1s or can be posted shall not in itself render a defendant
Jinancially able to obtain counsel

(c) the fact that the defendant 1s employable but unemployed shall not be in uself
proof of financial ability to obtain counsel without such substannal hardship

(d) the fact that parents or other relatves of the defendant have the financial ability
to obtain counsel for the defendant 1s irrelevant except under the following cirrcumstances

(1) where the defendant 1s unemancipated under the age of 21 years hving
with parents or other relatives and such parents or other relatwes have the clear ability to
obtain counsel or

(11) where the parents or other relatives of the defendant have the financial
abuity to obtain counsel for the defendant but are unwilling to do so only because of the rela
nwvely munor nature of the charge

Under part (1) of the recommended standards a defendant will be presumed to be finan-
cially unable to retain defense counsel and counsel shall be apponted when the defendant s
income and assets fail to meet the specified mununum levels The mimumum income level re-
ferred to in the recommended standards 1s a weekly net figure and s keyed to the federal
munimum hourly wage i effect at the nime the appowntment of counsel 1s requested By refer
ence to the munimum wage law the standard will hopefully provide a realistic gauge of a de
Jfendant s ability to lure counsel which will vary with the economy As made clear by part (2)
of the recommended standard part (1) provides a presumption of indigency and is not to be
taken as indicating that a defendant with a higher income and assets must obtain private
counsel A defendant with a higher income or assets should still be appownted counsel if un-
able under part (2) to obtain adequate representation without substantial hardship to the de-
fendant or the defendant s family In making this determmation the court shall consider the
factors listed in parts (2) and (3) of the standard as well as any other relevant factors

To assist the court in deciding whether to appoint counsel Rule 5 02 subd 4 provides
that whenever possible a financial inquury should be conducted before the defendant s ap
pearance in court Such an inquiry may be combined with the prerelease investigation pro-
vided for i Rule 6 02, subd 3

Rule 5 02 subd 5 provides that the abity of a defendant to pay part of the cost of ade-
quate representation when charges are pending shall not preclude the court from appointing
counsel This provision is mcluded to make clear that counsel can be apponted for the per
son of moderate means who would be subject to substantial financial hardship if forced to
pay the full cost of adequate representation In such circumstances the court may reqitre the
defendant to the extent able to compensate the governmental unit charged with paying the
expense of the apponted counsel

Rule 502 subd 5 i1s in accord with ABA Standards Providing Defense Services 6 3
(Approved Draft 1968) and with Minnesota Statutes section 611 20

Under Rule 5 03 if the defendant 1s charged with a felony or gross misdemeanor a date
shall be fixed by the judge or judicial officer for the defendant s appearance mn the district
courtunder Rule 8 where the defendant will be arraigned upon the complaint or where per-
mutted the tab charge (Rules 8 01 12) and 1f a guilty plea 1s not then entered a date will be
fixed by the district court (Rule 8 04) for the Ommbus Hearing provided for by Rule 11

The date fixed by the judge or judicial officer (Rule 5 03) for the defendant s appear-
ance before the district court under Rule 8 shall be not more than 14 days after the defen
dant s imtial appearance (Rule 5) but the district court may extend the ime for good cause
(Rule 5 03) Thejudge orjudicial officer shall set the date in accordance with a time schedule
or other order or directive previously furnished or made by the district court (Rule 5 03)

In certain circumstances a separate appearance to fulfill the requirements of Rule 8
may serve very luttle purpose Originally these rules required the appearance under Rule 5 to
be 1n the county court and the appearance under Rule 8 to be in the district court Now both
appearances are held n the district court The addiional time and judicial resources in-
vested 1n a separate appearance under Rule 8 may yield little or no benefit Therefore Rule
5 03 pernuts the appearances required by Rule 5 and Rule 8 to be consohdated upon request
of the defendant
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When the appearances are consolidated under Rule 5 03 all of the provisions in Rule 8
are appliedto the consolidated hearing This means that under Rule 8 04 the Omnibus Hear
ing provided for by Rule 11 must be scheduled for a date not later than 28 days after the con
solidated hearing This requirement s subject however to the power of the court under Rule
8 04(c) to extend the tune for good cause related to the particular case upon motion of the
defendant or the prosecution or upon the court s mitiative Also the notice of evidence and
identification procedures required by Rule 7 01 must be given at or before the consolidated
hearmmg

By Rule 5 04 after a complaint has been 1ssued or a tab charge entered on the record as
authorized under Rule 4 02 subd 5(3) the defendant shall be arraignedn open court under
Rule 5 04 or may be given time to plead This 1s in accord with Minnesota Statutes section
630 13(1971) The defendant has an absolute right to appear by counsel to enter a plea of not
guilty and set a trial date

To the extent Minnesota Statutes section 630 01 (1971) might require the pernussion of
the court to make such an appeai ance by counsel 1t 1s superseded See also Rule 14 02 subd
2(plea of gulty by counsel) Rule 15 03 subd 2 (petition to plead guilty) Rule 26 03 subd
1(3) (defendant s presence at trial and sentencing), and Rule 27 03 subd 2 (defendant s
presence at sentencing) The requirement that the arraignment be conducted in open court 1s
taken from FR Crim P 10 and follows Minnesota Statutes section 630 01 (1971) The ap
pearance of a corporation by counsel or an officer continues present Minnesota practice un-
der Minnesota Statutes section 630 16 (1971)

If the defendant pleads guilty in a misdemeanor case the procedure prescribed by Rule
15 shall be followed and thereafter the presentencing and sentencing procedures provided by
these rules shall be followed

Followmg a plea of guilty a defendant or defense counsel under Rule 5 04 subd 2 may
request permission for the defendant to enter a plea of guilty to any other nusdemeanor com-
mutted within the state which is under the jurisdiction of another court The procedure for
entering such pleas 1s set forth in Rule 15 10 Also see the comments on that rule If the de-
Sfendant has permussion to enter the plea from the prosecuting attorney of the governmental
unit authorized to prosecute the offense then the court may accept the plea provided it 1s
otherwise proper Before accepting the plea the defendant must be charged with the offense
but that could be done stmply by a tab charge pursuant to Rule 4 02 subd 5(3) By entering a
plea under Rule 5 04 subd 2 the defendant waives any right to object to the venue of the
court which s accepting the plea Following acceptance of the plea the court has the power
to sentence the defendant just as if it originally had jurisdiction over the offense This rule
was originally taken from ABA Standards Pleas of Guilty 1 2 (Approved Draft 1968) and
permits a defendant to dispose of a number of charges pending against the defendant
throughout the state without the necessity and expense of being taken to each court personal-
ly while in custody If any fines are collected upon entry of a guilty plea to an offense arising
inanother jurisdiction the money is to be forwarded to the clerk of the court which originally
had jurisdiction over the offense Disbursement of suchfines by the clerk of the court of origi
nal jurisdiction shall be as if the plea had actually been entered and the fine collected in the
court of original jurisdiction As to disbursement of such fines see Minnesota Statutes sec
tions 487 31 and 487 33 subds 1 and 5 (County Courts) 4884 03 subd 6(a) and (d) and
488A 03 subd 11(d) (Hennepin County Municipal Court) and 488A 20 subd 4 (Ramsey
County Murnucipal Court)

A defendant pleading not guilty who 1s entitled to a jury trial shall be asked under Rule
5 04 subd 3 to exercise or wawe that right The defendant with the approval of the court has
an absolute right to waive a jury trial under Rules 5 04 subd 3 and 26 01 subd 1(2)(a)na
misdemeanor case A prosecutor who objects to the judge selected to try the case may file a
notice to remove the judge Rule 26 03 subd 13 Statev Kraska 294 Minn 540,201 N W 2d
742(1972) Seealso Rule 26 01, subd 1(2)(b) as to waiver of jury trial when there 1s prejudi-
cral publicity and Rule 26 01 subd 1(3) as to withdrawal of the warver Rule 5 04 subd 3
permits a defendant to waive a jury trial either in writing or orally in open court on the rec
ord This 1s contrary to Minnesota Statutes section 631 01 which permitted only a written
waiver See Rule 26 01(1) as to a nusdemeanor defendant’s right to ajury trial and Rule 6 06
as to the tune within which a trial must be held on a nusdemeanor charge
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Under Rule 5 04, subd 4 if the defendant pleads not gutlty in a misdemeanor case and
the prosecution has given the notice of evidence and identification prescribed by Rule 7 01
then both the defendant and the prosecution shall either waive or demand a Rasmussen
(State ex rel Rasmussenv Tahash 272 Minn 539 141N W2d3(1965)) hearing The waver
or demand 1s necessary only in cases where a jury trial 1s to be held since the notice 1s not
required under Rule 7 01 if no jury trial is to be held in a misdemeanor case Under Rule 7 01
the notice must be gwven at least 7 days before trial or by the conclusion of the pretrial confer-
enceif held The waiver or demand shall be made at the first court appearance after notice 1s
given and if given during a court appearance the waiver or demand should be made at that
appearance If no court appearance intervenes between the giving of notice and the trial
then waiver or demand shall be made immediately before trial The wawver or demand of a
hearing may be made either in writing or orally on the record See Rule 12 04 subd 3 as to
the tume of any evidentiary hearing demanded

Rule 5 04 subd 5 abolishes special appearances in misdemeanor cases The purpose of
such an appearance in the past has been to avord waver of a challenge to the personal juris
diction of the court Rules 10 02 and 17 06 subd 4(1) however reverse prior case law and
provide a procedure for challenging the personal jurisdiction of the court after a complaint
has beenissued and a not guilty plea entered See the Comments to Rule 10 02 as to this pro-
cedure

By Rule 5 05 the judge or judicial officer shall set the conditions for the defendant’s re
lease under Rule 6 02 Under Rule 5 06 minutes of the proceedings at an arraignment or first
appearance in court must be kept unless the judge or judicial officer directs that a verbatim
record shall be made The method of taking the nunutes 1s within the discretion of the court
Where a guilty plea is entered to a misdemeanor offense punishable by incarceration howev-
er, Rules 13 05 and 15 03 1equire etther that a verbatim record be made or a petition to plead
guilty be filed This requirement 1s prescribed in light of State v Casarez 295 Minn 534 203
N W2d 406 (1973) where the court applied the holding of Boykin v Alabama 395U S 238
(1969) to misdemeanor cases saying A guilty plea must appear on the record to have been
voluntarily and intelligently made Ifnot the plea must be vacated

From the time of the defendant’s iitial appearance i court under Rule 5 until the Om
mbus Hearing (Rule 11) the following schedule of events shall take place in felony and gross
misdemeanor cases mwhich the appearances under Rule 5 and Rule 8 have not been consol
dated pursuant to Rule 5 03

1 Defendant’s Initial Appearance before the court under Rule 5

2 Service of Rasmussen (State ex rel Rasmussenv Tahash 272 Minn 539 141N W2d
3 (1965)) notice (Rule 7 01) on the defendant on or before the date of the appearance in the
district court under Rule 8

3 Appearance in the district court under Rule 8 (within 14 days after the imtial appear-
ance under Rule 5 unless the appeai ances under Rules 5 and 8 are consolidated pursuant to
Rule 5 03)

4 Service of Spreigl (State v Spreigl 272 Minn 488 139N W2d 167 (1965)) State v
Bilistrom 276 Minn 174 149 N W2d 281 (1967) notice on the defendant (Rule 7 02) on or
before the date of the Omnibus Hearing (Rule 11)

5 Completion of discovery required of prosecution and defendant without order of
court (Rules 9 01 subd 1 902 subd 1) before the Omnibus Hearing (Rule 7 03)

6 Service of pretrial motions (Rules 10, 9 01, subd 2 902, subd 2 903 subd 3
18 02 subd 2 17 03 subd 3 and subd 4, 17 06, 20 01 subd 2 20 03 subd 1) to be heard
at the Ommbus Hearing (3 days before the Ommibus Hearing (Rule 10 04 subd 1))

7 Omwubus Hearing under Rule 11 within 28 days after defendant'’s appearance i the
district court under Rule 8 and within 42 days after defendant s imnal appearance under
Rule 5 when the Rule 5 and Rule 8 appearances are not consolidated

From the time of the defendant’s imitial appearance m court until the trial the following
schedule of events shall take place in misdemeanor cases

1 Defendant s imitial appearance (Rule 5)
2 Arraignment (Rule 5)
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3 Notice of challenge to jurisdiction of the court following i1ssuance of complaint and
entry of not guilty plea Notice must be given within 7 days after entry of not guilty plea (Rule
1002)

4 Service of Rasmussen notice (Rule 7 01) on or before the pretrial conference if held
under Rule 12 01 or seven days before trial if no such conference is held

5 Wawver or demand of Rasmussen hearing by prosecution and defendant at first court
appearance following service of the Rasnutssen notice (Rule 5 04 subd 6)

6 Service of Spreigl (State v Spreigl 272 Minn 488, 139 N W2d 167 (1965) State v
Billstrom 276 Minn 174 149 N W2d 281 (1967)) notice on the defendant (Rule 7 02) on or
before the date of the pretrial conference (Rule 5 04, subd 6) if held or at least seven days
before tral if no such conference 1s held

7 Service of pretrial motions (Rules 10 17 03 subds 3and4 17 06 17 06 subd 3 and
monions to suspend cruninal proceedings for mental incompetency and motions to disclose
medical reports under Rule 20 04) at least three days before the pretrial conference or three
days before trial if no pretrial conference s held but no more than 30 days after the arraign
inent unless the court extends the time for good cause (Rule 10 04)

8 Pretrial conference may be held at such tune as the court may order (Rule 12 01)

9 Pretrial motions heard at pretrial conference or just before trial if no such conference
1s held (Rule 10 04 subd 2)

10 Discovery may be conducted at any tume before trial as perimitted by Rule 7 03

11 Rasmussen hearing held immediately prior to jury trial unless otherwise ordered by
the court for good cause and upon a trial to the court the hearing may be held as part of the
trial (Rule 12 04 subd 3)

12 Trial to be held within 60 days from the date of demand or within 10 days of demand
if the defendant 1s 1n custody

Rule 6 Pretrial Release
6 01 Release on Citation by Law Enforcement Officer Acting Without Warrant

Subd 1 Mandatory Issuance of Citation
(1) For Misdemeanors

(a) By Arresting Officers Law enforcement officers acting without a war-
rant who have decided to proceed with prosecution shall 1ssue citations to persons subject to
lawful arrest for misdemeanors, uniess 1t reasonably appears to the officer that arrest or
detention 1s necessary to prevent bodily harm to the accused or another or further crimunal
conduct or that there 1s a substantial likelthood that the accused will fail to respond to a cita-
tion The citation may be 1ssued 1n lieu of an arrest or if an arrest has been made, i lieu of
continued detention If the defendant 1s detained the officer shall report to the court the rea-
sons for the detention Ordinarily, for musdemeanors not punishable by incarceration a cita-
tion shall be 1ssued

(b) AtPlace of Detention When a person arrested without a warrant fora mis-
demeanor or musdemeanors 1s brought to a police station or county jail, the officer in charge
of the police station or the county sheriff 1n charge of the jail or an officer designated by the
sheriff shall 1ssue a citation 1n lieu of continued detention unless 1t reasonably appears to the
officer that detention 1s necessary to prevent bodily harm to the accused or another or further
criminal conduct or that there 1s a substantial Iikelthood that the accused will fail to respond
to a citation If the defendant 1s detained, the officer in charge shall report to the court the
reasons for the detention Provided however that for misdemeanors not punishable by 1n-
carceration a citation shall be 1ssued

(2) For Misdemeanors Gross Misdemeanors and Felonies When Ordered by

Prosecuting Attorney or Judge An arresting officer acting without a warrant or the officer in
charge of a police station or other authonzed place of detention to which a person arrested
without a warrant has been brought shall 1ssue a citation 1n lieu of continued detention 1f so
ordered by the prosecuting attorney or by the judge of a district court or by any person desig-
nated by the court to perform that function
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Subd 2 Permissive Authority to Issue Citations for Gross Misdemeanors and Fe-
lontes When alaw enforcement officer acting without a warrant 1s entitled to make an arrest
for afelony or gross misdemeanor or a person arrested without a warrant for a felony or gross
nusdemeanor 1s brought to a police station or county jail the officer in charge of the police
station or the county sheriff in charge of the jail or an officer designated by the shenff may
1ssue a citation 1n lieu of arrest or 1n lieu of continued detention if an arrest has been made,
unless itreasonably appears to the officer that arrest or detention 1s necessary to prevent bodi-
ly harm to the accused or another or further cimuinal conduct or that the accused may fail to
appear 1n response to the citation

Subd 3 Form of Citation A citation shall direct the accused to appear before a desig-
nated court or violations bureau at a specified time and place or to contact the court or viola-
trons bureau to schedule an appearance The citation shall state that 1f the defendant fails to
appear at or contact the court or violations bureau as directed 1n response to the citation a
warrant of arrest may 1ssue A summons or warrant 1ssued because of a defendant s failure to
respond to a citation may be based upon sworn facts establishing probable cause as set forth
1n or with the citation and attached to the complaint

Subd 4 Lawful Searches The 1ssuance of a citation does not affect a law enforcement
officer s authority to conduct an otherwise lawful search

Subd 5 Persons in Need of Care Notwithstanding the 1ssuance of a citation a law
enforcement officer may take the cited person to an appropriate medical facility if that person
appears mentally or physically incapable of self care
(Effective for criminal actions commenced or arrests made after 12 o clock midmight Janu-
ary 1, 1990 amended effective for criminal actions commenced or arrests made after 12
o clock midnight July 1 1994 )

See Riile 6 06 for Comment

6 02 Release by Judge, Judicial Officer or Court

Subd 1 Conditions of Release Any person charged with an offense shall be released
without bail pending the first court appearance when ordered by the prosecuting attorney the
Judge of a district court or by any person designated by the court to perform that function
Upon appearance before a judge, judicial officer, or court, a person so charged shall be or-
dered released pending trial or hearing on personal recognizance or on order to appear or
upon the execution of an unsecured appearance bond 1n a specified amount unless the court
Judge or judicial officer determines, 1n the exercise of discretion that such a release will be
mimical of public safety or will not reasonably assure the appearance of the person as re-
quired When such a determination 1s made the court judge or judicial officer shall eitherin
Lieu of or 1n add1tion to the above methods of release, impose the first of the following condi-
trons of release which will reasonably assure the appearance of the person for trial or hearing
or when otherwise required or 1f no single condition gives that assurance, any combination
of the following conditions

(a) Place the person 1n the care and supervision of a designated person or organiza-
tion agreeing to supervise the person

(b) Place restrictions on the travel association or place of abode during the period
of release

(c) Require the execution of an appearance bond 1n an amount set by the court with
sufficient solvent sureties, or the depostt of cash or other sufficient security in lieu thereof, or

(d) Impose any other condition deemed reasonably necessary to assure appearance
asrequired including a condition requiring that the person return to custody after specified
hours

In any event the court shall also fix the amount of money bail without other conditions
upon which the defendant may obtain release

The defendant’s release shall be conditioned on appearance at trial or hearing including
the Omnibus Hearing evidentiary hearing and the pretrial conference prescribed by these
rules or at the taking of any deposition that may be ordered by the court

Subd 2 Determuning Factors In determining which conditions of release will rea-
sonably assure such appearance, the judge, judicial officer or court shall on the basis of avail-
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able information, take into account the nature and circumstances of the offense charged, the
weight of the evidence against the accused the accused s family ties, employment financial
resources character and mental condition length of residence in the community, record of
convictions record of appearance at court proceedings or flight to avoid prosecution, and the
safety of any other person or of the community

Subd 3 Prerelease Investigation In orderto acquire the information required for de-
termining the conditions of release an mnvestigation into the accused s background may be
made prior to or contemporaneously with the defendant s appearance before the court judge
or judicial officer The court s probation service or other qualified facility available to the
court may be directed to conduct the investigation Any information obtained from the de-
fendant in response to an inquiry during the course of the mvestigation and any evidence
derived from such information shall not be used against the defendant at trial This shall not
preclude the use of evidence obtained by other independent investigation

Subd 4 Review of Conditions of Release Upon motion, the court before which the
case 1s pending shall review the conditions of release

(Effective for cnmmal actions commenced or arrests made after 12 o’clock midnight Janu-
ary 1 1990)

See Rule 6 06 for Comment

6 03 Violation of Conditions of Release

Subd 1 Warrant Upon an application of the prosecuting attorney alleging that a de-
fendant has violated the conditions of release the judge judicial officer or court thatreleased
the defendant may 1ssue a warrant directing that the defendant be arrested and taken forth-
with before such judge judicial officer or court A summons directing the defendant to ap-
pear before such judge, judicial officer or court at a specified time shall be 1ssued 1nstead of a
warrant unless 1t reasonably appears that there 1s a substantial ikelthood that the defendant
will fail to respond to the summons or when the whereabouts of the defendant 1s unknown

Subd 2 Arrest Without Warrant A law enforcement officer having probable cause
to believe that a released defendant has violated the conditions of release may 1f 1t 1s imprac-
ticable to secure a warrant or summons as provided in this rule arrest the defendant and take
the defendant forthwith before such judge judicial officer or court In a misdemeanor case a
citation shall be 1ssued 1n lieu of an arrest or continued detention unless it reasonably appears
that the arrest or detention 1s necessary to prevent bodily harm to the accused or another or to
prevent further ciminal conduct or that there 1s a substantial likelithood that the defendant
will fail to respond to the citation

Subd 3 Hearing After hearing and upon finding that the defendant has violated
conditions imposed on release the judge judicial officer or court shall continue the release
upon the same conditions or impose different or additional conditions for defendant s pos-
sible release as provided for in Rule 6 02 subd 1

Subd 4 Commussion of Crime When 1t 1s shown that a complaint has been filed or
mdictment returned charging a defendant with the commission of a crime while released
pending adjudication of a prior charge the court with jurisdiction over the prior charge may,
after notice and hearing, review and revise the conditions of possible release as provided for
m Rule 6 02, subd 1

(Effective for criminal actions commenced or arres!ts made after 12 o clock midmght Janu-
ary 1, 1990)
See Rule 6 06 for Comment

6 04 Forfeirture

The procedure for forfeiture of an appearance bond shall be as provided by the law

(Effective for criminal actions commenced or arrests made after 12 o clock midmight Janu-
ary 1 1990)

See Rule 6 06 for Comment
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6 05 Supervision of Detention

The trial court shall exercise supervision over the detention of defendants within the
court s jurisdiction for the purpose of eliminating all unnecessary detention The officer in
charge of a detention facility shall make at least bi-weekly reports to the prosecuting attorney
and to the court having jurisdiction over the prisoners listing each defendant who has been
held 1n custody pendmg criminal charges arraignment, trial sentence or revocation of
probation or parole for a period 1n excess of ten (10) days m felony and gross misdemeanor
cases and 1n excess of two (2) days mm misdemeanor cases
(Effecttve for criminal actions commenced or arrests made after 12 o clock midmight Janu-
ary 1 1990)

See Rule 6 06 for Comment

6 06 Trial Date 1n Misdemeanor Cases

A defendant shall be tried as soon as possible after entry of a not guilty plea Ondemand
made m writing or orally on the record by the prosecuting attorney or the defendant the trial
shall be commenced within sixty (60) days from the date of the demand unless good cause 1s
shown upon the prosecutmg attorney’s or the defendant s motion or upon the court s initia-
tive why the defendant should not be brought to trial within that period The time period shall
not begin to run earher than the date of the not guilty plea Where the defendant 1s 1n custody
trial shall be commenced within ten (10) days of demand and 1f not so commenced, the de-
fendant shall be released subject to such nonmonetary release conditions as may be required
by the court under Rule 6 02 subd 1
(Effective for crimunal actions commenced or arrests made after 12 o clock midnight Janu-
ary 1 1990)

Comment

In misdemeanor cases a citation ordinarly must be 1ssued if the misdemeanor charged
1s not punishable by incarceration It 1s the opinion of the Advisory Commuttee that where
possible a person should not be taken into custody for an offense for which the person could
not be incarcerated even if found guilty

Rule 6 01 adopts the policy expressed in ABA Standards, Pretrial Release 2 1 (Ap-
proved Draft 1968) favoring the issuance of citations i lieu of arrest or of continued custody
after an arrest by an officer acting without a warrant

Rule 6 01 subd 1(1)(a)and (b) make it mandatory upon the arresting or detaining offi
cer and officer—in—charge of the stationhouse to 1ssue a citation to any person who 1s subject
to lawful arrest without a warrant for misdemeanors including ordinance violations or who
has been arrested without a warrant for those offenses unless 1t reasonably appears to the
officer that arrest or detention s necessary to prevent bodily harm to the accused or another
or to prevent further cruminal conduct or that there 1s a substantial likelthood that the ac
cused will fail to respond to a citation The uniform traffic ticket may be used for this purpose
Minnesota Statutes, section 169 99 (1971)

The rutial deternunation of whether to issue a citation s to be made by the arresting or
detaiming officer in the field from the information available on the spot Ifthat officer decides
notto issue a citation the officer—in—charge of the stationhouse will then make a determina
tion from all the information that may then be available including any additional informa-
tion disclosed by further inte