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Revisor’'s Note: Supreme Court Order, dated September 5, 1991, promulgating amendments to lhe Rules of Civil
Procedure, provides in part:

“The inclusion of Task Force notes, if any, is made for convenicnce and does not reflect court approval of the comments
made therein.” .

Supreme Court Order, dated December 20, 1993, promulgating amendments to the Rules of Civil Procedure, provides in
part: .

“The comments of the Advisory Committec are those of the committee and their inclusion with the amendments does
not imply cither agreement or adoption by this Court of the statements contained therein.”

TEXT OF RULES
1. SCOPE OF RULES — ONE FORM OF ACTION

Rule 1. Scope of Rules

Thesc rules govern the procedure in the district courts of the State of Minnesota
in all suits of a civil nature, with the exceptions stated in Rule 81. They shall be
construed and administered to secure the just, speedy, and mexpcnswe determination
of cvery action.

(Amended effective January 1, 1997.)
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Advisory Committee Comments—1996 Amendments

This change conforms the rule to its federal counterpart. The amendment is intended
to make clear that the goals of just, speedy, and inexpensive resolution of litigation are just
as important—if not more important—in questions that do not involve interpretation of the
rules. These goals should guide all aspects, of judicial administration, and this amendment
expressly so states.

Rule 2. One Form of Action
There shall be one form of action to be known as “civil action.”

IL COMMENCEMENT OF THE ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS AND ORDERS

Rule 3. Commencement of the Action; Service of the Complaint

3.01 Commencement of the Action

A civil action is commenced against each defendant:
() when the summons is served upon that defendant, or
(b) at the date of acknowledgement of service if service is made by mail, or
(c) when the summons is delivered to the sheriff in the county where the
defendant resides for service; but such delivery shall be ineffectual unless within 60
days thereafter the summons is-actually served on that defendant or the first publica-
tion thereof is made. :

3.02 Service of Complaint

A copy of the complaint shall be served with the summons, except when the
service is by publication as provided in Rule 4.04.

Rule 4. Service

4.01 Summions; Form -

The summons shall state the name of the court and the hames of the parties, be
subscribed by the plaintiff or by the plaintiff’s attorney, give an address within the state
where the subscriber-may be served in person and by mail, state the time within which
these rules require the defendant to serve an answer, and notify the defendant that if
the defendant fails to do so judgment by default will be rendered against the defendant
for the relief demanded in the complaint. S

4,02 By Whom Served

Unless otherwise. ordered by the court, the. sheriff or any other person not less
than 18 years of age and not a party to the action, may make service of a summons or
other process.

4.03 Personal Service -

Service of summons within the state shall be as follows:
(a) Upon an Individual. Upon an individual by delivering a copy to the
individual personally or by lcaving a copy at the individual’s usual place of abode with
some person of suitable age and discretion then residing therein.

If the individual has, pursuant to statute, consented to any other method of service
or appointed an agent to receive service of summons, or if a statute designates a state
official to receive scrvice of summons, service may be madc in the manner provided by
such statute.

If thc individual is confmed to a state mstltutlon by servmg also the chief
executive officer at the institution. .
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If the individual is an infant under the age of 14 years, by serving also the
individual’s father or mother, and if neither is within the statc, then a resident guardian
if the infant has one known to the plaintiff, and if the infant has none, then the person
having control of such defendant, or w1th whom the infant rCSIdeS or by whom the
mfant is employed.

(b) Upon Partnershlps and Associations. Upon a partnershlp or association
which is subject to suit under a common name, by delivering a copy to a member or the
managing agent of thc partnership or association. If the partnershlp or association has,
pursuant to statute, consented to any other method of service or appointed an agent to
receive service of summons, or if a statute designates a state official to receive service
of summons, service may be made in the manner provided by such statute.

(¢) Upon a Corporation. Upon a domestic or foreign corporatlon by deliver-
ing a copy to an officer or managing agent, or to any other agent authorized explcssly
or impliedly or designatcd by statute to receive service of summons, and if the agent is
one authorized or designated under statute to reccive scrvice any statutory provision
for the manner of such service shall be complied with. In the case of a transportation
or express corporation, the summons may be served by delivering a copy to any ticket,
freight, or sohcmng agent found in the county in which the action is brought, and 1f
such corporation is a foreign corporation and has no such agent in the county in which
the plaintiff elects to bring the action, then upon any such agent of the corporation
within the state.

(d) Upon the- State. Upon thc state by delivering a copy to the attorney
general, a deputy attorney general or an assistant attorney general.’
(e) Upon Public Corporation. Upon a municipal or other public corporation
by delivering a copy
. (1) To the chair of the county board or to the county auditor of a
defendant county; _
(2) To the chief exccutive officer or to the clerk of a defendant city,
village or borough;
(3) To the chair of the town board or to the clerk of a defendant town;
(4) To any member of the board or other governing body of a defendant
school dlstrlcl or

(5) To any member of the board or other governing body of a defendant
public board or public body not hereinabove enumerated.

If scrvice cannot be made as provided in this Rule 4. 03(e) the court may direct
the manner of such service.

4.04 Service by Publications; Personal Service Out of State

(a) Service by Publications. SerVICC by publication shall be sufflcwnt to confer
jurisdiction:
(1) When the defendant is a resident individual domiciliary having departed
from the state with intent to defraud creditors, or to avoid service, or remains
concealed therein with the like intent;

(2) When the plaintiff has acquired a lien upon property or credlts within the
state by attachment or garnishment, and

(A) The defendant is a resident individual who has departed from the
state, or cannot be found therein, or .

- (B) The defendant is a nenresident individual or a forelgn c01porat10n
partnershlp or association; : . :

When quasi in rem jurisdiction has been obtained, a party defending the action
thereby submits personally to the’ jurisdiction of the: court. An appearance solely to
contest the validity of quasi in rem jurisdiction is not such a submission.



417 CIVIL PROCEDURE

(3) When the action is for marriage dissolution or scparate maintenance and
the court has ordered service by published notice;

(4) When the subject of the action is real or personal property within the state
in or upon which the defendant has or claims a lien or interest, or the relief demanded
consists wholly or partly in excludmg the defendant from any such interest or lien;

(5) When the action is to foreclose a n101tgagc or to enforce a lien on real
estate within the state.

The summons may be served by three weeks’ published notice in any of the cases
enumerated herein when the complaint and an affidavit of the plaintiff or the plaintiff’s
attorney have been filed with the court. The affidavit shall state the existence of one of
the enumerated cases, and that the affiant believes the defendant is not a resident of
the state or cannot be found therein, and either that the affiant has mailed a copy of
the summons to thc defendant at the defendant’s place of residence or that such
residence is not known to the affiant. The service of the summons shall be deemed
complete 21 days after the first publication.

(b) Personal Service Outside State. Personal service of such summons outside the
state, proved by the affidavit of the person making the same sworn to before a person
authorized to administer an oath, shall have the same effect as the published notice
provided for herein.

(c) Service Outside United States. Unless otherwise provided by law, service upon
an individual, other than an infant or an incompetent person, may be effected in a
place not within the state:

(1) by any internationally agreed means reasonably calculated to give notlce
such as those means authorized by the Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents; or :

(2) if there is no internationally agreed mcans of service or the applicable
international agrecment allows other means of service, provided that service is reason-
ably calculated to give notice;

(A) in the manner prescribed by the law of the foreign country for service
in that country in an action in any of its courts of general jurisdiction; or
(B) as directed by the forcwn authority in response to a letter rogatory or
letter of request; or
(C) unless prohibited by the law of the foreign country, by
(i) delivery to the 1ndw1dual personally of a copy of the summons
and the complamt or
(ii) any form of mail requiring a signed receipt, to be addressed and
dispatched by the court administrator to the party to be served; or
(3) by other means not prolublted by international agreemecnt as may be
directed by the court.

(Amended effective January 1, 1997)
Advisory Committee Comments—1996 Amendments

Rule 4.04 is amended to conform the rule to its federal counterpart, in part. The new
provision adopts verbatim the provisions for service of process outside the United States
contained in the federal rules. This nodification is appropriate because this subject is
handled well by the federal rule and because it is advantageous to have the two rules
similar. This is particularly valuable given the dearth of state-cowrt authority on foreign
service of process. Existing portions of the rule are renumbered for clarity.

4,041 Additional Information to be Published

In all cases where publication of summons is made in an action in which the title
to, or any interest in or lien upon, real property is involved or affected or is brought in
question, the publication shall also contain a description of the real property involved,
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affected or brought in question thereby, and a statement of the object of the action. No
other notice of the pendency of the action need be published.

4.042 Service of the Complaint

If the defendant shall appear within ten days after the completion of service by
publication, the plaintiff, within five days after such appearance, shall serve the
complaint, by copy, on the defendant or the defendant’s attorney. The defendant shall
then have at least ten days in which to answer the same.

4.043 Service by Publication; Defendant May Defend; Restitution

If the summons is served by publication, and the defendant receives no actual
notification of the action, the defendant shall be permitted to defend upon application
to the court before judgment and for sufficient cause; and, except in an action for
marriage dissolution, the defendant, in like manner, may be permitted to defend at any
time within one year after judgment, on such terms as may be just. If the defense is
sustained, and any part of the judgment has been enforced, such restitution shall be
made as the court may direct.

4.044 Nonresident Owner of Land Appointing an Agent

If a nonresident person or corporation owning or claiming any interest or hen in or
upon lands in the state appoints an agent pursuant to Minnesota Statutes, section
557.01, service of summons in an action involving such real estate shall be made upon
the agent or. the principal in accordance with Rule 4.03, and service by publlcauon shall
not be made upon the principal.

4.05 Service by Mail

In any action service may be made by mailing a copy of thc summons and of the
complaint (by first-class mail, postage prepaid) to the person to be served, together
with two copies of a notice and acknowledgment conforming substantially to Form 22
and a return envelope, postage prepaid, addressed to the sender. If acknowledgment of
service under this rule is not received by the sender within the time defendant is
required by these rules to serve an answer, service shall be ineffectual. '

Unless good cause is shown for not doing so, the court shall order the payment of
the costs of personal service by the person served if such person does not complete and
return the notice and acknowledgment of receipt of summons within the time allowed
by these rules.

4.06 Retur.n

Service of summons and other process shall be proved by the certificate of the
sheriff or other peace officer making it, by the affidavit of any other person making it,
by the written admission or acknowledgment of the party served, or if served by
publication, by the affidavit of the printer or the printer’s designee. The proof of
service in all cases other than by published notice shall state the time, place, and
manner of service. Failure to make proof of service shall not affect the validity of the
service.

(Amended effective August 1, 2000.)

4.07 Amendments

The court in its discretion and on such terms as it deems just may at any time
allow any summons or other process .or proof of service thereof to be amended, unless
it clearly appears that substantial rights of the person against whom the process issued
would be prejudiced thereby.
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Rule 5. Service and Filing of Pleadings and Other Papers
5.01 Service; When Required; Appearance

Except as otherwise provided in these rules, every order required by its terms to be
served, every pleading subsequent to, the original complaint unless the court otherwise
orders because of numerous defendants, every written motion other than one which
may be heard ex parte, and cvery written notice, appcarance, demand, offer of
judgment, designation of rccord on appeal, and similar paper shall be served upon each
of the parties. No sérvice need be made on parties in default for failure to appear
except that pleadings asserting new or additional claims for relief against them shall be
served upon them in the manner provided for service of summons in Rule 4. A party
appears when that party serves or files any paper in the proceeding.

5.02 Service; How Made

Whenever under these rules service is required or permitted to be made upon a
party represented by an attorney, the service shall be made upon the attorney unless
scrvice upon the party is ordered by the court. Written admission of service by the
party or the ‘party’s attorncy shall be sufficient proof-of scrvice. Service upon- the
attorney or upon a party shall be made by delivering a copy to the attorney or party;
transmitting a copy by facsimile machine to the attorney or party’s office; or by mailing
a copy to the attorney or party at the attorney’s or party’s last known address or, if no
address is known, by leaving it with the court administrator. Delivery of a copy within
this rule means: Handing it to the attorney or to the party; or leaving it at the
attorney’s or party’s office with a clerk or other person in charge thereof; or, if there is
no one in charge, leaving it in a conspicuous place therein; or, if the office is closed or
the person to be served has no office, leaving it at the attorney’s or party’s dwelling
house or usual place of abode with some person of suitable age and discretion then
residing therein. Servicc by mail is complete upon mailing. Service by facsimile is
complete upon completion of the facsimile transmission.

(Amended effective January 1, 1997.)

5.03 Service: Numerous Defendants -

If the defendants are numerous, the court, upon motion or upon its own initiative,
may order that service of the pleadings of the defendants and replies thereto need not
be made as between the defendants and that any cross-claim, counterclaim, or matter
constituting an avoidance or affirmative defense contained therein shall be deemed to
be denied or avoided by all other parties and that the filing of any such pleading with
the court and scrvice thereof upon the plaintiff constitutes due notice of it to the
parties. A copy of every such order shall be served upon the parties in such manner and
form as the court directs. . o '

5.04 Filing; Certificate of Service

All papers after the complaint rcquired to be served upon a party, together with a
certificate of service, shall be filed with the court within a reasonable time after service,
except expert disclosures and reports, depositions upon oral examination and interroga-
tories, requests for documcnts, requests for admission, and answers and responses
thereto shall not be filed unless upon order of the court or for use in the proceeding.

The administrator shall not refuse to accept for filing any paper presented for that
purpose solely because it is not presented in proper form as required by any court rule
or practice.

(Amended effective March 1, 1994; amended effective January 1, 1997; amended
effective March 1, 2001.)
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Advisory Committee Comment—1993 Amendments

The amendment to Rule 5.04 makes it unnecessary to file notice of taking depositions
in the vast majority of cases. Filing may be required as a condition precedent to issuance of
a deposition subpoena pursuant to Minn. R. Civ. P. 45.04(a), though that rule only requires
proof of service to be shown, not filed, and does not require filing of the notice zlself in
either event. The notice need not be filed because court administrators should issue
subpoenas without the filing of the notice. In practice, courts have little use for deposition
notices in court files, and in those rare circumstances where reference to them is necessary,
they can be attached as exhibits to an affidavit, filed by leave of court, or offered in
evidence just as any other discovery request or response.

Advisory Committee Comment - 2000 Amendments

The last sentence of Rule 5.04 is changed to broaden the direction to court
administrators not to reject documents for filing for noncompliance with the form
requirements of the rules. The rule as amended makes it clear that those form requirements,
regardless of which set of rules contains them, should not be the basis for a refusal to file
the document. Any deficiency as to form should be dealt with by appropriate court order,
including in most cases an opportunity to cure the defect.

5.05 Filing; Facsimile Transmission

Any paper may be filed with the court by facsimile transmission. Filing shall be
deemed complete at the time that the facsimile transmission is received by the court
and the filed facsimile shall. have the same force and. effect as the original. Only
facsimile transmission equlpment that satisfies the published criteria of the Supreme
Court shall be used for filing in accordance with this rule.

Within five days after the court has received the transmission, the party fllmg the
document shall forward the following to the court:

(a) a $5 transmission fee; and
(b) the original signed document; and
(c) the applicable filing fee, if any.

Upon failure to comply with the requirements of this rule, the court in which the
action is pending may make such orders as are just, including but not limited to, an
order striking pleadings or parts thereof, staying further proceedings until compliance is
complete, or dismissing the action, proceeding, or any part thereof.

(Amended effective Jaﬁuzuy 1, 1997.)

NOTE: Supreme Court Orders regarding the usc of facsimile transmission and criteria for facsimile equipment are
contained in this publication under the MISCELLANEOUS division, “Facsimile ['ransmission.”

Advisory Committee Comments—1996 Amendments

Most of Rule 5.02 is new and for the first time provides for service by facsimile. Service
by this method has become widespread, generally handled either by express agreement of
counsel or-acquiescence in a service method not explicitly authorized by rule.

The committee considered a suggestion that the provision for leaving a document with
the court administrator be changed, deleted, or clanfied. Although it is not clear from the
rule what the administrator should do in the rare event that a document is filed with the
administrator rather than delivered or mailed to the attorney, the committee believes the
rule should be retained as it provides notice to the court that although service may comply
with the rule, effective notice has not been received by the party entitled to notice. This will
facilitate the court’s consideration of the sufficiency of service under all of the circum-
stances.

The amendment to Rule 5.02 provides an express mechanism for service by facsimile.
Service by facsimile has become widely accepted and is used in Minnesota either by
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agreement or presumption that it is acceptable under the rules or at least has not been

objected to by the parties. The committee believes an express authorization for service by

facsimile is appropriate and preferable to the existing silence on the subject. The commit-

tee’s recommendation is modeled on similar provisions in the Wisconsin and Florida rules.

See Wis. Stat. sections 801.14(2) & .15(5)(b); Fla. R. Civ. P. 1.080(b)(5). Service by

facsumle is allowed in other jurisdictions as well. See, e. g, [ S. Ct. R 11(bj(4); S. Dak.
R. 15-6-5(b); Cal. R. Civ. P. 2008.

In addition pr owdmg for service by facsimile, Rule 6. 05 is amended to create a 5peczf c
deadline for timely service. This rule adds an additional day for response to any paper
served by any means other than mail (where 3 extra days are allowed under existing Rule
6.05, which is retained) and where service is not effected until after 5:00 p.m., local time.
This rule is intended to discourage, or at least make unrewarding, the inappropriate practice
of serving papers after the close of a normal business day. Service after 5:00 p.m. is still
timely as of the day of service if the deadline for service is that day, but if a response is
permitted, the party served has an additional day to respond. This structure parallels directly
the mechanism for dealing with service by mail under the existing rule.

Rule 5.05 is amended to add a provision relating 1o filing that was adopted as part of
Fed. R. Civ. P. 5(e) in 1991. It is important that Rule 5 specifically provide -that the court
administrator must accept for filing documents tendered for that purpose regardless of any
technical deficiencies they may contain. The court may, of course, direct that those
deficiencies be remedied or give substantive importance to the déficiencies of the docu-
ments. The sanction of closing the courthouse to the filing should not be imposed or if
imposed, should be imposed by a judge only after reviewing the document and the
circumstances surrounding its filing. The rejection of documents for filing may have dire
consequences for litigants and is not authorized by statute or rule.

Rule 6. Time
6.01 Compu-tation

In computing any period of time prescribed or allowed by these rules, by the local
rules of any district court, by order of court, or by any applicable statute, the day of the
act, event, or default from which the designated period of time begins to run shall not
be included. The last day of the period so computed shall be included, unless it is a
Saturday, a Sunday, or a legal holiday, or, when the act to' be done is the filing of a
paper in court, a day on which weather or other. conditions have made the office of the
court administrator inaccessible, in which event the period runs until the end of the
next day which is not one of the aforementioned days. When the period of time
prescribed or allowed is Iess than seven days, intermediate Saturdays, Sundays, and
legal holiddys shall be excluded in the computation. As used in this rule and in Rule
77(c), “legal holiday” includes any holiday defined or designated by statute.

(Amended effective January 1, 1997.)

6.02 Enlargement

When by statute, by these rules, by a notice given thereunder, or by order of court
an act is required or allowed to be done at or within a specified time, the court for
cause shown may, at any time in its discretion, (1) with or without motion or notice
order the period enlarged if request therefor is made before the expiration of the
period originally prescribed or as extended by a previous order, or (2) upon motion
made after the expiration of the specified period permit the act to be done where the
failure to act was the result of excusable neglect; but it may not extend the time for
taking any action under Rules 4.043, 59.03, 59.05, and 60.02 except to the extent and
under the conditions stated in them.

6.03 Unaffected by Expiration of Term

The continued cxistence or the expiration of a term of court does not affect or
limit the period of time provided for the taking of any action or proceeding, or affect
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thc power of the court to act or take any proceedmg in any action which has been
pending before it. : :

6.04 For Motions; Affidavits

A written motion, other than one which may be heard ex parte, and notice of the
hearing thereof shall be served no later than five days before-the time specified for the
hearing, unless a different period is fixed by these rules or by order of the court. Such
an order may for cause shown be made on ex parte-application. When a motion is
supported by affidavit, the affidavit shall be served with the motion; and, except as
otherwise provided in Rule 59.04, opposing affidavits may be served not later than one
day before the hearmg, unless the court permits them to be served at some other time.

(Amended efféctive J anuary 1, 1997.)

6.05 Additional Time After Service by Mail or Service Late in Day

Whenever a party has the right or is.required to do some act or take some
proceedings within a prescribed period aftcr the service of a notice or other paper upon
the party, and the notice or paper is served upon the party by mail, three days shall be
added to.the prescribed period. If service is made by any means other than mail and
accomplished after 5:00 p.m. local time on the day of service, one additional day shall
be added to the prescribed period. : .

(Amended effective January 1, 1997.)

‘Advisory Committee Comments—I1996 Amendments

The amendment to Rule 6.01 conforms the rule to its federal counterpart. The
committee believes it is desirable to define explicitly what constitutes a “legal holiday.”
Given the nature of Minnesota’s weather, the committee believes specific provision for
dealing with inclement weather should be made in the rules. The federal rule enumerates
specific holidays. That drafting approach is not feasible in Minnesota because Minnesota
Statutes, section 045.44, subdivision 5, defines legal holidays, but allows the judiciary to
pick either Columbus Day or the Friday after Thanksgiving as a holiday. Whichever is
selected is defined to be a holiday under the rule.

The amendment to -Rule 6.05 conforms the rule to the federal rule except for the last
sentence which is new and has no federal counterpart: This provision is intended to
discourage the unseemly practices of sliding a “service” under the door of opposing counsel
or sending a facsimile transmission after the close of business and asserting timely service.
Such service will be timely under the rules, but will add a day to the time to respond. If the
paper is due to be served a fixed number of days -before an event, that number should be
increased by one as well, making it necessary to serve late in the day before the deadline.

III. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of Motions
7.01 Pleadings

‘There shall be a complaint and an answer (mcludmty such- pleadings in a third-
party proceeding when a third-party claim is asserted); a reply to a counterclaim
denominated as such; and an answer to a cross-claim if the answer contains a cross-
claim. No other pleading shall be allowed except that the court may order a reply to an
answer. Demurrers, pleas and exceptions for insufficiency of a pleading shall not be
used.

7.02 Motions and Other Papers

(a) An application to the court for an order shall be by motion which, unless made
during a hearing or trial, shall be in writing, shall state with particularity the grounds
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therefor, and shall set forth the relief or order sought. The requircment of writing' is
fulfilled if the motion is stated in a written notice of the hearing of the motion.
Motions provided in these rules arc motions requiring a written notice to the party and
a hearing before the order can be issued unless the particular rule under which the
motion is made specifically provides that the motion may be made ex parte. The parties
may agree to written submission to the court for decision without oral argument unless
the court directs otherwise. Upon the request of a party or’ upon its own initiative, the
court may hear any motion by tclephone conference.

(b) The rules applicable for captions, signing, and other matters of form of
pleadings apply to all motions and other papers provided for by these rules.

(c) All motions will be signed in accordance with Rule 11.

Rule 8. General Rules of Pleading
8.01 Claims for Relief ;

A pleading which scts forth a claim for relief, whether an original claim, counter-
claim, cross-claim, or third-party claim, shall contain a short and plain statement of the
claim showing that the pleader is entitled to relief and a demand for judgment for the
relief sought; if a recovery of money.is demanded, the amount shall be stated. Relief in
the alternative or of several different types may be demanded. If a recovery of money
for unliquidated damages is demanded in an amount less than $50,000, the amount
shall be stated. If a recovery of money for unliquidated damages in ‘an amount greater
than $50,000 is demanded, the pleading shall state merely that recovery of reasonable
damages in an amount greater than $50,000 is sought.

8.02 Defenses; Form of Denials

A party shall state in short and plain terms any defenses to each claim 'lsscrted
and shall admit or deny the averments upon which the adverse party relies. If a party is
without knowledge or information sufficient to form <a belief as to the truth of an
averment, the party shall so state and this has the effect of a denial. Denials shall fairly
meet the substance of the averments denied. A pleader who intends in good faith to
deny only a part or to qualify an averment shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good faith to
controvert all the averments of the preceding pleading, the pleader may make denials
as specific denials of designated averments or paragraphs, or may generally deny all the
averments except such designated averments or paragraphs as the pleader expressly
admits. However, a pleader who intends to controvert all its averments may do so by
general denial subject to the obligations set forth in-Rule 11. ;

8.03 Affirmative Defenses

In pleading to a preceding pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of risk, contributory negligence, dis-
charge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury
by fellow servant, laches, license, payment, release, res judicata, statute of frauds,
statutc of limitations, ‘waiver, and any other matter constituting an avoidance or
affirmative defense. When a ‘party has mistakenly designated a defense as a counter-
claim or a counterclaim as-a defense, the court, on such terms as justice may require,
shall treat the pleading as if there had been a proper designation.

8.04 Effect of Failure to Deny

Averments in a pleading to which a responsive pleading is required, other than
those as to amount of damage, are admitted when not denied in the responsive
pleading. Averments in a plecading to which no responsive pleading is requ1red or
permitted shall be taken as denied or avoided.
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8.05 Pleading to be Concise and Direct; Consistency

(a) Each averment of a pleading shall be simple, concise, and direct. No technical
forms of pleading or motions are required. '

(b) A party may set forth two or morc statements of a claim or delense
alternatively or hypothetically, either in one count or defense or in separate counts or
defenses. When two or more statements are made in the alternative and one of them if
made independently would be sufficient, the pleading is not made insufficient by the
insufficiency of one or more of the alternative statements. A parly may also state as
many separate claims or defenses as thc party has regardless of consistency and
whether based on legal or equitable grounds or both. All statements shall be made
subject to the obligations set forth in Rule 11.

8.06 Construction of Pleadings
All pleadings shall be so construed as to do substantial justice.

Rule 9. Pleading Special Matters
9.01 Capacity

It is not necessary to aver the capacity of a party to sue or be sued, the authority of
a party to sue or be sued in a representative capacity, or the legal existence of a
partnership or an organized association of persons that is made a party. A party who
desires to raise an issue as to the legal existence of any party, the capacity of any party
to sue or be sued, or the authority of a party to sue or be sued in a representative

capacity shall do so by specific negative averment, which shall include such supporting
particulars as are peculiarly within the pleader’s knowledge.

9.02 Fraud, Mistake, Condition of Mind

In all averments of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity. Malice, intent, knowledge, and other condi-
tion of mind of a person may be averred generally. '

9.03 Conditions Precedent

In pleading the performance or occurrence of conditions precedent, it is sufficient
to aver generally that all conditions precedent have been performed or have occurred.
A denial of performance or occurrence shall be made specifically and with particularity.

9.04 Official Document or Act

In pleading an official document or official act, it is sufficient to aver that the
document was issued or the act was donc in compliance with law; and in pleading any
ordinance of a city, village, or borough or any special or local statute or any right
derived from cither, it is sufficient to refer to the ordinance or statute by its title and
the date of its approval.

9.05 Judgment

In pleading a judgment or decision of a domestic or foreign court, judicial or
quasi-judicial tribunal, or of a board or officer, it is sufficient to aver the judgment or
decision without setting forth matter showing jurisdiction to render it.

9.06 Time and Place

For the purpose of testing the sufficiency of a pleading, averments of time and
place are material and shall be considered like all other averments of material matter.
9.07 Special Damages )

When items of special damage are claimed, they shall be specifically stated.



425 CIVIL PROCEDURE

9.08 Unknown Party; How Designated

When a party is 1gnorant of the name of an opposing party and SO alleges in the
party’s pleading, thc opposing party may be designated by any name and when that
opposmg party’s true namc is discovered the process and all pleadings and proceedmgs
in the action may be amended by substituting, the true name.

Rule 10. Form of Pleadings

10.01 Caption; Names of Parties

Every pleading shall have a caption setting forth the name of the court and the
county in which the action is brought, the title of the action, the court file number if
one has been assigned, and a designation as in Rule 7, and, in the upper right hand
corner, the appropriate case type indicator as set forth in the subject matter index
included in the appendix as Form 23. If a case is assigned to a particular judge for all
subsequent proceedings, the name of that judge shall be included in the caption and
adjacent to the file number. In the complaint, the title of the action shall include the
names of all the parties, but in other pleadings it is sufficient to state the first party on
each'side with an appropriate indication of other parties.

(Amended effective March 1, 1994; amended effective March 1, 2001.)

Advisory Committee Cornmetlt;1993 Amendments

The only change made to this rule is to correct a typographical or grammatical error’in
the existing rule. No change in meaning or inteipretation is intended.

Advisory Committee Comments - 2000 Amendments

Rule 10.01 is amended to facilitate case management and document management in
cases where a judge has been assigned to -the case. By placing the judge’s name on the
caption, it is often possible to expedite the delivery of filed documents to that judge. This
provision is commonly required in federal court cases where all matters are assigned to a
judge, including in the United States District Cowrt for the District of Minnesota. See LR
5.1 (D. Minn.). The rule is also amended to réquire the inclusion of a court file number if
one has been assigned.

10.02 Paragraph; Separate Statements

All averments of claim or defense shall be made in numbered paragraphs, the
contents of each of which.shall be limited as far as practicable to a statement of a
single set of circumstances; and a paragraph may be referred to by number in all
succeeding pleadings. Each claim founded upon a separate transaction or occurrence
and each defense other than denials shall be stated in a separate count or defense
whenever a separation facilitates the clear presentation of the matters set forth.

10.03 Adoption by Reference; Exhibits

Statements in a pleading may be adopted by reference in a different part of the
same pleading or in another pleading or in any motion. A copy of any writlen
instrument which is an exhibit to a pleadmg is a part of the statement of claim or
defense set forth in the pleading. ’

10.04 Failure to Comply

If a pleading, motion or other paper fails to indicate the case type as required by
Rule 10.01, it may be stricken by the court unless the appropriate case type indicator is
communicated to the court administrator promptly after the omission is caIled to the
attention of the pleader or movant.
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Rule 11. Signing of Pleadings, Motions, and Other Papers; Representations to Court;
Sanctions

11.01 Signature

Every pleading, written motion, and other paper shall be signed by at least onc
attorney of record in the attorney’s individual name, or, if the party is not represented
by an attorney, shall be signed by the party. Each paper shall state the signer’s address
and telephone number, if any, and attorney registration number if signed by an
attorney. Except when otherwise specifically provided by rule or statute, pleadings need
not be verified or accompanied by affidavit. An unsigned paper shall be stricken unless
omission of the signature is corrected promptly after being called to the attention of
the attorney or party.

(Amended effective January 1, 1992; amended effective July 1, 2000; amended effective
August 1, 2000.) :

11.02 Representations to Court '

By presenting to the court (whether by signing, filing, submitting, or later
advocating) a pleading, written motion, or other paper, an attorney or unrepresented
party is certifying that to the best of the person’s knowledge, information, and belief,
formed after an inquiry rcasonable under the circumstances,

(a) it is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(b) the claims, defenses, and other legal contentions therein are warranted by
existing law or by a nonfrivolous argument for the extension, modification, or reversal
of existing law or the establishment of new law; :

(c) the allegations and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and .

(d) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on a lack of information or belief.

(Amended effective January 1, 1992; amended effective J uly 1,- 2000; amended effective
August 1, 2000.)

11.03 Sanctions

If, after noticc and a reasonable opportunity to respond, the court determines that
Rule 11.02 has been violated, the court may, subject to the conditions stated below,
impose an appropriate sanction upon the attorneys, law firms, or parties that have
violated Rule 11.02 or are responsible for the violation.

(a) How Initiated.

(1) By Motion. A motion for sanctions under this rule shall bc made
separately from other motions or requests and shall describe the specific conduct
alleged to violate Rule 11.02. It shall be served as provided in Rule 5, but shall not be
filed with or presented to the court unless, within 21 days after service of the motion
(or such other period as the court may prescribe), the challenged paper, claim, defense,
contention, allegation, or denial is not withdrawn or appropriately corrected. If
warranted, the court may award to the party prevailing on the motion the reasonable
expenses and attorney fees incurred in presenting or opposing the motion. Absent
exceptional circumstances, a law firm shall be held jointly responsible for violations
committed by its partners, associates, and employees.

(2) On Court’s Initiative. On its own initiative, the court may enter an order
describing the specific conduct that appears to violate Rule 11.02 and directing an
attorney, law firm, or party to show cause why it has not violated Rule 11.02 with
respect thereto.



427 CIVIL PROCEDURE

(b) Nature of Sanction; Limitations. A sanction imposed for violation of this rule
shall be limited to what is sufficicnt to deter repetition of such conduct or comparable
conduct by others similarly situated. Subject to the limitations in Rules 11.03(a)(1) and
(2), the sanction may consist of, or include, directives-of a nonmonctary nature, an
order to pay a penalty into court, or, if imposed on motion-and warranted for effective
deterrence, an order directing payment to the movant of some or all of the reasonable
attorney fees and other expenses incurred as a direct result of the violation.

(1) Monetary sanctions may not be’ awarded against a represented party for a
violation of Rule 11.02(b).

(2) Monetary sanctions may not be awarded on the court’s initiative unless the
court issues its order to show cause before a voluntary dismissal or settlement of the
claims made by or against the party which is, or whose attorneys are, to be sanctioned.

(c) Order. When imposing sanctions, the court shall describe the conduct deter-
mined to constitute a violation of this rule and explain the ba51s for the sanction
1mposed

(Amended effecﬁve January 1, 1992; amended.effectiv;e Julyl 1, 2000; amended effective
August 1, 2000.)

11.04 Inapplicability to Discovery

Rules 11.01-.03 do not apply to discovery requesté; responses, objections, and
motions that are subject to the provisions of Rules 26 through 37.

(Amended effective January 1, 1992; amended effectlve July 1, 2000; amended effective
August 1, 2000.)

Task Force Comment—1991 Adoption

This rule amendment is patterned after 4th Dist. R. 1.01(c) & (e).

The Task Force believes that the simple additional requirement for signing pleadings,
widely followed in practice, should best be made part of this rule governing stgnmg of
pleadings, motions and other papers.

Advisory Committee Comments—2000 Amendments

Rule 11 is amended to conforin completely to the federal rule. While Rule 11 has
worked fairly well in its current form under the Supreme Court’s guidance in Uselman v.
Uselman, 464 N.W.2d 130 (Minn. 1990), the federal rules have been amended and create
both procedural and substantive differences, between state and federal court practices.
Additionally, the Minnesota Legislature has created a statutory mechanism that follows the
federal procedure, resulting in a confusing array of practice requirements and remedies. See
Minnesota Statutes, section 549.211. On balance, the Committee believes that the amend-
ment of the Rule to conform to its federal counterpart makes the most sense, given this
Committee’s long-standing preference for minimizing the differences between state and
federal practice unless compelling local interests or long—entrenched reliance on the state
procedure makes changing a rule inappropriate.

It is the intention of the Committee that the revised Rule would modify the p;ocedure
for seeking sanctions, but would not significantly change the availability of sanctions or the
conduct justifying the imposition of sanctions. Courts and practitioners should be guided by
the Uselman decision, cited above, and should continue to reserve the seeking of sanctions
and their imposition for substantial departures from acceptable litigation conduct.

Rule 12. Defenses and Objections; When and How Presented; By Pleading or Motion;
Motion for Judgment on Pleadings
12.01 When Presented

Defendant shall serve an answer within 20 days after service of the summons upon
that defendant unless the court directs otherwise pursuant to Rule 4.043. A party
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scrved with a pleading stating a cross-claim against that party shall serve an answer
thereto within 20 days after the service upon that party. The plaintiff shall serve a reply
to a counterclaim in the answer within 20 days after service of the answer or, if a reply
is ordered by the court, within 20- days after service of the order, unless the order
otherwise directs. The service of a motion permitted under this rule alters these periods
of time as follows unless a different time is fixed by order of the court: (1) If the court
denies the motion or postpones its disposition until the trial on the merits, the
responsive pleading shall be served within ten days after service of notice of the court’s
action; (2) if the court grants a motion for a more definite statement, the responsive
pleading shall be served within ten days after the service of the more definite
statement.

12.02 How Presented-

Every defense, in law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses may at the option
of the pleader be made by motion:

(a) lack of jurisdiction over the subject matter;

(b) lack of jurisdiction over the person;

(c) insufficiency of process;

(d) insufficiency of service of process

(e) failure to state a claim upon which relief can be granted; and
(f) failurc to join a party pursuant to Rule 19.

A motion making any of these defenses shall be made before pleading if a further
pleading is permitted. No defense or objection is waived by being joined with one or
more defenses or objections in a responsive pleading or motion. If a pleading sets forth
a claim for relief to which the adverse party is not required -to serve a responsive
pleading, the adverse party may assert at the trial any defensc in law or fact to that
claim for relief. If, on a4 motion asserting the defense that the pleading fails to state a
claim upon which relief can be granted, matters outside the pleading are presented to
and not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and all parties shall be given
reasonable opportunity to prescnt all material made pertinent to such a motion by Rule
56.

12.03 Motion for Judgment on the Pleadings

After the pleadings are closed but within such time as not to delay the trial, any
party may move for judgment on the pleadings. If, on such motion, matters outside the
pleadings are presented to and not excluded by the court, the motion shall be treated
as one for summary judgment and disposed of as prov1ded for in Rule 56, and ali
parties shall be given reasonable opportunity to present all material made pertinent to
such a motion by Rule 56.

(Amended effective March 1, 1994.)

Advisory Committee Comment—1993 Amendments

The only change made to this rule is to correct a typographical or grammatical error in
the existing rule. No change in meaning or interpretation is intended.

12.04 Preliminary Hearing

The defenses and relief enumerated in Rules 12.02 and 12.03, whether made in a
pleading or by motion, shall be heard and determined before trial on application of any
party unless the court orders that the hearing and determination thereof be deferred
until the trial.
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12.05 Motion for More Definite Statement, for Paragraphing and .for Separate
Statement .

Ifa pleadmg to Wthh a respons1ve pleadlng is permrtted vrolates the prov1slons of
Rule 10.02, or is so vague and ambiguous that a party cannot reasonably be required to
frame a responsive pleading, the party may move for a compliance with Rule 10.02 or
for a more definite statement before interposing a responsive pleading. The - motion
shall point out the defects complalned of and the details desired. If the motion is
granted and the order of the court is not obeyed within ten days after service of notice
of the order or within such other time as the court may fix, the court may strike the
pleading to which the motion was directed or make such order as it deems just.

12.06 Motion to Strike

Upon motion made by a party before responding to .a pleading or, if no responsive
pleading is permitted by these rules, upon motion made by a party within 20 days after
the service of the pleading upon the party, or upon its own initiative at any time, the
court may order any pleading not in compliancc with Rule 11 stricken as sham.and
false, or may order stricken from any pleading any insufficient defense or any
redundant immaterial, impertinent or scandalous matter.

12.07 Consolidation of Defenses in Motion

A party who makes a motion pursuant to this rule'may join with-it other motions
then available to the party. If a party makes a motion under this rule but omits
therefrom any then available defense or ob]ectlon ‘which this rule permits to be raised
by motion, that party shall not thereafter make a.motion based on the defense or
objection so omitted, except a motion as provrded in Rule 12. 08(b) hereof on any of
the grounds there stated. . . ) . o

12.08 Waiver or Preservation ot' Certain Defenses '

(a) A defense .of lack of jurisdiction over the person, insufficiency of process; or
insufficiency of service of process is waived.(1) if omitted from a.motion . in the
circumstances described in Rule 12.07, or (2) if it-is neither made by.motion pursuant
to this rule nor included in a responsive pleading or an amendment thereof permltted
by Rule 15.01 to be made as a matter of course. -

(b) A defensc of failure to state a claim .upon which relief can be Erdnted a
defense of failure to join -a party indispensable under Rule 19, and an objection of
failure to state a legal -defense to a claim may be made in any pleading permitted or
ordered pursuant to Rule 7.01, or by motion for judgment on the pleadings, or at the
trial on the merits.

(c) Whenever it appears by suggestion of the parties or otherwisc that the court
lacks jurisdiction of the subject matter, the court shall dismiss the action.

Rule 13. Counterclaim and Cross-Claim -

13.01 Compulsory Counterclaims

A pleading shall state as a counterclaim any claim which at the time of scrving the
pleadrng the pleader has against any opposrng party, if it arises out of the transaction
that is the subject matter of the opposing partys claim and docs not require for its
adjudication the prescnce of third parties over whom the court cannot acquire.
jurisdiction, except that such a claim need not be so stated if, at the time the action was
commenced, the claim was the subject of another pendrng, action.

13.02 Permissive Counterclalms )

A pleading may state as a counterc]alm any clarm against an opposmg party not
arising out of the transaction that is the subject.matter of- the opposing party’s. claim.
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13.03 Counterclaim Exceeding Opposing Claim

A counterclaim may or may not diminish or defeat the recovery sought by the
opposing party. It may claim relief exceeding in amount or different in kind from that
sought in the pleading of the opposing party. .

13.04 Counterclaim Against the State of Minnesoté

These rules shall not be construed to enlarge beyond the limits now fixed by law
the right to assert counterclaims or to claim credits against the State of Minnesota or
an office; or agency thereof.

13.05 Counterclaim Maturmg or Acquired After Pleading

A claim which either matured or was acquired by the pleader after serving a
pleading may, by- leave of court, be presented as a counterclaim by supplemental
pleading.

13.06 Omitted Counterclailﬁ-

When a pleader fails to set up a counterclaim through oversight, inadvertence, or
excusable neglect, or when justice requires, the pleader may, by leave of court, set up
the counterclaim by amendment.

13.07 Cross-Claim Against Co-Party .

A pleading may state as a cross-claim any claim by one party against a co-party
arising out of the transaction or occurrence that is the subject matter either of the
original action or of a counterclaim therein or relating to any property that is the
sub]ecl matter of the original action. Such cross-claim may include a claim that the
party against whom it is asserted is or may be liable to the cross-claimant for all or part
of a claim assertcd in the action against the cross-claimant.

13.08 Joinder of Additional Parties

Persons other than those made partlcs to the original action may be made parties
to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 20.

13.09 Separate Trials; Separate Judgment

If the court orders separate trials as provided in Rule  42.02, judgment on a
counterclaim or cross-claim may be rendercd in accordance with the terms of Rule
54.02 even if the claims of the opposing party have becn-dismissed or disposed of
otherwise.

Rule 14. Third-Party Practice -

14.01 When Defendant May Bring in Third Party

Within 90 days after service of the summons upon a defendant, and thereafter
either by written consent of all partics to the action or by leave of court granted on
motion upon notice to all parties to the action, a defendant as a third-party plaintiff
may serve a summons and complaint, together with a copy of plaintiff’s complaint upon
a person, whether or not the person is a party to the action, who is or may be liable to
the third-party plaintiff for all or part of the plaintiff’s claim against the third-party
plaintiff and after such service shall forthwith serve notice thereof upon all other
parties to the action. Copies of third-party pleadings shall be furnished by the pleader
to any other party to the action within five days after request therefor. The person so
served, hereinafter called the third-party defendant, shall make any defenses to the
third-party plaintift’s claim as provided in Rule 12 and any counterclaims against the
third-party plaintift and cross-claims against other third-party defendants as provided in
Rule 13. The third-party defendant - may assert against the plaintiff any defenses which
the third-party plaintiff has to- the plaintiff’s claim. The third-party defendant may also
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assert any claim-against the plaintiff-arising out of the transaction or occurrencc that is
the subject matter of the plaintiff’s claim against the third-party plaintiff. The plaintiff
may assert any claim against the third-party defendant arising out of the transaction or
occurrence that is the subject matter of the plaintiff’s claim against the - third-party
plaintiff, and the third-party defendant thereupon shall assert any defenses as provided
in Rule 12 and any counterclaims and cross-claims as provided in Rule 13. A third-
party defendant may proceed in accordance with this rule against any person who is or
may be. liable to the third-party defendant for all or part of the claim made in the
action against the, third- party defendant. .

14. 02 When Plaintiff May Brmg in Third Party

When a counterclaim is asserted against a plaintiff, the plaintiff.may cause a thrrd-
party to be brought in under circumstances whrch pursuant to Rule 14 01, would
entitle defendant to do so. . o

14.03 Orders for Protection of Parties and Prevention of Delay’

The court may make such ordcrs to prevent a party from berng embarrassed or put
to undue expense, or to prevent delay of the trial or other procéeding by the assertion
of a third-party claim, and may dismiss the third-party claim, order separate trials, or
make other orders to prevent delay or prejudice. Unless otherwrse specrfred in the
order, a dismissal pursuant to this rule is without pre]udlce

Rule 15. Amended and Supplemental Pleadings
15.01 Amendments '

A party may amend a pleading once as a matter of course at any time before a
responsive pleading is served or, if the pleading is one to which no responsive pleading
is permitted and the action has not been placed upon the trial calendar, the patty may
so amend it at any time within 20 days after it is served. Otherwise a party may amend
a pleading only by leave of court or by written consent of the adverse party; and: leave
shall be frecly given when' justice so rcqurrcs A party shall plead in response to'an
amended pleading within the time remaining for response to the original ‘plcading or
within ten days after scrvice of the amended pleading, whichever period may be longer,
unless the court otherwise orders. .

15.02 Amendments to Conform to the Evrdence

When issues not raised by the pleadings are - tried by cxprcss or 1mplrcd consent of
the parties, they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadmgs as may be necessary to cause them to
conform to the evidefice and to raise these issues may be made upon motion of any
party at any time, even after judgment; but failure so to amend does not affect the
result of a trial of these issues. If evidence is objected to at the trial on the ground that
it is not within the issues raised by the pleadings, the court may allow the pleadings to
be amended and shall do so freely when the presentation of the merits of the action
will be subserved thereby and the objecting party fails. to satisty the court that
admission of such evidence would prejudice maintenance of the action or defense upon
the merits. The court may grant a contrnuancc to enablc thc objectrng party to mect
such evidence.

15.03 Relation Back of Amendments

Whenever the claim or defense asserted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of the original pleading.’ An
amendment changing the party- against whom a claim is asserted relates back if the
foregoing provision is satisfied and, within the period provided by law for commencing
the action against the party, the party to be brought in by amendment (1) has received
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such notice of the institution of the action that the party will not be prejudiced in
maintaining a defense on the merits, and (2) knew: or should have known that, but for a
mistake concerning the identity -of the proper party, the action would have been
brought against that party.

15.04 Supplemental Pleadings

Upon motion of a party the court may, upon reasonable notice and upon such
terms as are just, permit the party to serve a supplemental pleading setting forth
transactions, occurrences, or events which have happened since the date of the pleading
sought to be supplemented, whether or not the original pleading is defective in its
statement of a claim for rclief or of a defense. If the court deems it advisable that the
adverse party plead thereto, it shall so order, specifying the time therefor.

Rﬁle 16. Pretrial Conferencesé Scheduling; Management

16.01 Pretrial Conferences; Objectives

In any action, the court may in its discretion direct the attorneys for the parties
and any unrepresented parties to appear before it for a conference or conferences
before trial for such purposcs as

(a) cxpediting the disposition of the action;

(b) cstablishing early and continuing control so that the case w1ll not be
protracted because of lack of management;

(c) discouraging wasteful pretrial activitics;
(d) improving the quality of the trial through more thorough preparation; and
(e) facilitating the settlement of the case.

16.02 Scheduling 'and'Planning

The court may, and upon written request of any party with notice to all partics,
shall, after consulting with the attorneys for the parties and any unrepresented parties,
by a scheduling conference, telephone, mail, or other suitable means, enter a schedui-
ing order that limits the time

(a) to join other parties and to amend the pleadings;
(b) to file and hear motions; and
(c) to complete discovery.
The scheduling order also may include
(d) the date or dates for conferences before ‘trial, a final pretrial conference,
and trial; and
(e) any other matters appropriate in the circumstances of the case.

A schedule shall not be modified except by leave of court upon a showing of good
cause.

16.03 Subjects for Consideration

At any conference under this rule consideration may be given, and the court may
take appropriate action, with respect to:

(a) the formulation and simplification of the issues, including the elimination
of frivolous claims or defenscs;

(b) the necessity or desirability of amendments to the pleadings; -

(c) the possibility of obtaining admissions of fact and of documents which will
avoid unnecessary proof, stipulations regarding the authenticity of documents, and
advance rulings from the court on the admissibility of evidence;

(d) the avoidance of unneccssary proof and of cumulative ev1dcncc, and
limitations or rcstrictions on the use of testimony under Rule 702 of the Minnesota
Rules of Evidence;
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(e) the appropriateness and timing of summary adjudication under Rule 56;
. (f) the control and scheduling of discovery, including- orders affectmg discov-
ery pursuant to Rule 26 and Rules 29 through 37;
- (g) the identification of witnesses and documents the need and schedule fox
filing and exchanging pretrlal briefs, and. the date or dates for further conterences and
for trial; H a :

(h) the adv1sab111ty of refemng matters pursuant to Rulc 53;°

(i) settlement and the usc of spe01a1 procedures to assist in resolving' the
dlspute when authorized by statute or rule; : '

(j) the form and substance of the pretrldl order;

" (k) the disposition of pending motions;

(1) the need for adopting special procedures for managing potentially difficult
or protracted actions that may involve complex issues, multiple partics, difficult legal
questions, or unusual proof problems;

(m) an order for a separate trial pursuant to Rule 42.02 with respect to a
clalm, counterclaim, cross-claim, or third-party claim, or with respect to any particular
issuc in the case;

(n) an order directing a party or partles to present ev1dence early in the trial
with respect to a. manageable issuc that could, on the evidence, be the basis for a
directed verdict under Rule 50.01 or an involuntary -dismissal under Rule 41.02(b);

(o) an order eslabhshmg a rcasonable hmlt on the time allowed for prcscntmg
evidence; and

(p) such other matters as may facilitate ‘the Just speedy, and mcxpenswc
disposition of the action. :

At least one of the attorneys for each party participating in any .conference before
trial shall have authority to enter into stipulations and to make admissions rcgarding all
matters that the participants may reasonably anticipate may be discussed. If appropri-
ate, the court may require that a party or its representative be present or reasoriably
available by telephone in order to consider possible settlement of the dispute.

(Amendcd cffective January 1, 1997.)
Advisory Committee Comments—1996 Amendment.s '

- This clumqe conforms Rule 16.03 to its federal counteipmt The rule is a\panded to
enumerate many of the functions with which pretrial conferences must deal. Although the
courts have inherent power to deal with these matters even in the absence of a rule, it is
desirable to have the appropriate subjects for. consideration .at-pretrial conferences expressly
provided for by wile. The federal changes expressly provide for discussion of. settlenent, .in
part, to remove any confusion over the- power of the court to order participation in court-
related settlement efforts. See, e.g., G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d
648 (7th cir. 1989); Strandell v. Jackson County, Ill.. (In re Tobin), 838 F.2d 884 (7th Cir.
1988),; Klothe v. Smith, 771.F.2d 667. (2d Cn 1985); BllS‘S‘ v. Western Airlines, Inc., 738
F.2d 1053 (9th Cir. 198-!)

16.04 Final Pretrial Conterence

Any final pretrial conference mdy be held as close to the time of trial as
reasonable under the circumstances. The participants at dny such conference shall
formulate’ a plan for trial, including a program for facilitating the admission  of
evidence. The conference shall be attended by at least one of the attorneys who will
conduct the trial for cach of the parties and by any unrepresented parties. -

16.05 Pretrlal Orders

After any conference held pursuant to this rule, an order shall be entered recmng
the action taken. This order shall control the subscquent course of the action and shall
be modified only to prevent manifest injustice. : : :
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16.06 Sanctions

If a party or party’s attorney fails to obey a scheduling or prétrial order, or if no
appearance is made on behalf of a party at -a scheduling or pretrial conference, or if a
party-or party’s attorney is substantially unprepared to participate in the conference, or
if a party or party’s attorney fails to participate in good faith, the court, upon motion or
upon its own initiative, may make such orders with regard thercto as are just, including
any of the orders provided in Rule 37.02(b)(2), (3), (4). In lieu.of or in addition to any
other sanction, the court shall require the party or the attorney representing the party
or both to pay the reasonable expenses incurred because of any noncompliance with
this rule, including attorney fces, unless the court finds that the noncompliance was
substantially justified or that other circumstances makc an award of expenses unjust.

IV. PARTIES

Rule 17. Parties Plaintiff and Defendant; Capacity
17.01 Real Party in Interest .

Every action shall be prosccuted in the name of the real party in interest. An
executor, administrator, guardian, bailee, trustee of an express trust, a party with whom
or in whose name a contract has been made for the benefit of another, or a party
authorized by statutc may sue in that person’s own name without joining the party for
whose- benefit the action is brought. No action shall be dismissed on the ground that it
is not prosecuted in the name of the real party in interest until a rcasonable time has
been allowed after objection for ratification of commencement -of the action by, or
joinder or substitution of, the real party in interest; and such ratification, joinder or
substitution shall have the same cffect as if the ‘action had been commenced in the
name of the real party. in interest.

17.02 Infants or Incompetent Persons

Whenever a party to an action is an infant or is incompctent and has a
representative duly appointed under the laws of this state or the laws of a foreign state
or country, the representative may sue or defend on behalf of such party. A party who
is an infant or is incompetent and is not so represented shall be represented by a
guardian ad litem appointed by thc court in which the action is pending or is to be
brought. The guardian ad litem shall be a resident of this statc, shall file a consent and
oath with the court administrator, and shall give such bond as the court may require.

- Any person, including an infant party over the age of 14 years and under no other
legal disability, may apply under oath for the appointment of a guardian ad litem. The
application of the party or the party’s spouse or parents or testamentary or other
guardian shall have priority over other applications. If no such appointment is made on
behalf of a defendant party before answer or default, the adverse party or a party’s
attorney may apply for such appointment, and in such case the court shall allow the
guardian ad litem a reasonable time to respond to the complaint.

The application for appointment shall show (1) the name, age and address of the
party, (2) if the party is a minor, the names and addresses of the parents, and, in the
cvent of their death or the abandonment of the minor, the name and address of the
party’s custodian or testamentary or other guardian, if any, (3) the name and address of
the party’s spouse, if any, and (4) the name, age, address, and occupation of the person
whose appointment is sought.

If the appointment is applied for by the party or by a spouse parcnt custodian or
testamentary or other guardian of the party, the court may hear the application with or
without notice. In all other cascs written notice of the hearing on the application shall
be given at such time as the court shall prescribe, and shall be served upon the party,
the party’s spousc, parent, custodian and testamentary or other guardian, if any, and if
the party is an inmate of a public institution, the chief executive officer thereof. If the
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party is a nonresident or, after diligent search, cannot be found within the state, notice
shall be given to such persons and in such manner as the court may direct.

Rule 18. Joinder of Claims and Remedies

18.01 Joinder of Claims

A party asscrting a claim to relief as an original claim, counterclaim, cross-claim,
or third-party claim, may join, either as independent or as- alternate cla1ms as many
claims, legal, or equitable, as the party’ has against an opposing party.

18.02 Joinder of Remedies; Fraudulent Conveyances

Whenever a claim is one heretofore cognizable only after another cla1m has been
prosecuted to a conclusion, the two claims may be joined in a single action; but the
court shall grant relief in that action only in accordance with the relative substantive
rights of the parties. In particular, a plaintiff may state a claim for money and a claim
to have set aside a conveyance fraudulent as to that plaintiff, without first having
obtained a judgment cstablishing the claim for money.

Rule 19. Joinder of Persons Needed for Just Adjudication
19.01 Persons to be Joined if Feasible '

A person who is subject to service of process shall be joined as a party in the
action if (a) in the person’s absence complete relief cannot be accorded among those
already parties, or (b) the person claims an interest relating to the subject of the action
and is so situated that the disposition of the action in the person’s absence may (1) as a
practical matter impair or impede thc person’s ability to protect that interest. .or (2)
leave any one already a party subject to a substantial risk or incurring double, multiple,
or otherwisc inconsistent obligations by reason of the person’s claimed interest. If the
person has not been so ]omed the court shall order that the person be made a party. If
the person should join as a plaintiff but refuses to do so, the person may be made a
defendant, or, in a proper case, an mvoluntary plarntrtf

19.02 Determination by Court Whenever Joinder Not Feasible

If a person as described in Rule 19.01 -cannot be made a party, the court shall
determine whether in equity and good conscience the action should proceed among the
parties before -it, or should be dismissed, the absent person being thus regarded as
indispensable. The factors to be considered by the court include:-

(a) to what extent a judgment rendered in the person’s absence might be
prc;udrcral to the person or those already partles '

(b) the extent to which, by protective provisions in the judgment, by the
shaping of relief, or other measures, the prejudice can be lessened or avoided;

(c) whether a judgment rendered in the person’s absence will be'adequate;
and

(d) whether the plaintiff will have an adequate remedy if the action is
dismissed for nonjoinder. . .
19.03 Pleading Reasons for Nonjoinder

A pleading asserting a claim for relief shall state the names, if known to the
pleadcr, of any persons as descrrbed in Rule 19.01 who are not joined, and the reasons
why they are not joined.
19.04 Exception of Class Actions

This rule is subject to the provisions of Rule 23.
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Rule 20. Permissive Joinder of Parties

20.01 Permissive Joinder

All persons may join in one action as plaintiffs if they assert any right to relief,
jointly, severally, or in the alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrences and if any question of
fact or law common-to all thesc persons will arise in the action. All persons may be
joined in one action as defendants if there is asserted against them jointly, severally, or
in the alternative, any right to relief with respect to or arising out of the same
transaction, occurrence, or scries of transactions or occurrences and if any question of
law or fact common to all defendants will arise in the action. A plaintiff or defendant
nced not be interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs according to their respective
rights to relicf, and against one or more defendants according to their respective
liabilities.

20.02 Separate Trials

The court may make such order as will prevent aparty from being embarrassed,
delayed, or put to expense by the inclusion of a party against whom the party asserts no
claim and who asserts no claim against the party, and may order separate trials or make
other orders to prevent delay or prejudice.

Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on motion of any party or upon the court’s own
initjative at any stagc of the action and on such terms as are ]ust Any clalm against a
party may be severed and proceeded with separately.

Rule 22. Interpleader

.Persons having claims against the plaintiff may be joined as defendants and
required to interplead, in an action brought for that purpose, when theijr claims are
such that the plaintiff is or may be exposed to multiple liability. A defendant exposed
to similar liability may obtain such interpleader by way of cross-claim or counterclaim.
If such a defendant admits being subject to liability, that defendant may, upon paying
the amount claimed or delivering the property-claimed or its value into court or to such
person as the court may direct, move for an order to substitute the:claimants other
than the plaintiff as defendants in the movant’s stead. On compliance with the tcrms of
such order, the defendant shall be discharged and the action shall proceed against the
substituted defendants. It is not ground for objection to such joinder or to such motion
that the claims of the several claimants or the titles on which their. claims depend do
not have a common origin or are not identical with but arc adverse to and independent
of one another, or that the plaintiff denies liability in whole or in part to any or all of
the claimants. The provisions of this rule do not restrict the Jomder of parties permitted
in Rule 20. '

Rule 23. Class Actions

23.01 Prerequisites to a Class Action

One or more members of a class may sue or be sued as representative parties on

behalf of all only if

(a) the class is so numerous that joinder of all members is impracticable;

(b) there are questions of law or fact common to the class;

(c) the claims or defenses of the rcpresentative parties are typical of the
claims or defenses of the class; and

(d) the rcpresentative parties will fairly and adequately protect the intercsts of
the class.
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23.02 Class Actions Maintainable -

An action may be maintained as a class action if the prerequ1s1tcs of Rule 23.01
arc satisfied, and in addition:
(a) theprosecution of separate acuons by or agamst 1nd1v1dual mcmbers of
the class would create a risk of :

. (1) inconsistent or varymc adjudications w1th respect to, md1v1dua1 mem-
bers of the class which would establish incompatible standards of conduct for the party
opposing the class, or

(2) ad]udrcatrons with respect to individual members of the class which
would ‘as a practical matter be dispositive ‘of the intcrests of the other micmbers not
partles to the adjudications or substantially 1mpa1r or 1mpede their abrlrty to protect
their interests; or

. (b) the party opposing the class has acted or refused to act on grounds
gcnerally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(c) the court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that
a class action is' supcrior to other 'available methods for the” fair and efficient
adjudication of thé controversy. The matters pertinent to the findings include: (1) the
interest of members of the class in individually controlling the prosecution or defense
of scparate actions; (2) the extent and nature of any litigation concerning the
controversy already commcnccd by or against members of the class; (3) the desirability
or undesirability of concentrating the lltlgdt10n of the claims in the particular forum;
and (4) the difficulties llkcly to.be encountered in the managemcnt of a class action.

23.03 Determmatlon by Order Whether Class Actlon to be Mamtamed Notlce,
Judgment; Actions Conducted Partially as Class Actions - . o

(a) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to bé so maintained. An order
hereunder may be conditional, and may be aitered or amended before thc decision on
the merits.

(b) In any class actlon maintained pursuant to Rule 23. 02(c), the court shall d1rect=
to the members of the class the best notice practrcable under the circumstances,
including individual noticc to all members who can be identified through reasonable
effort. The notice shall advise each member that (1) the court will exclude from the
class any person who so requests by a specified date; (2) the judgment, whether
favorable or not, will include all members who do not request cxclusion; and (3) any
member who does not request exclusron may, but need not, enter an appearance
through counsel.

(c) The judgment in an action maintained as a class action pursuant to Rule
23.02(a) or (b), whether or not favorable to the' class, shall include and describe those
whom ‘the court finds to be members of the class. The ]udgment in an action
maintained asa class action pursuant to Rule 23.02(c), whether of not favorable to the
class, shall include and specify or describe those to whom the notice provided in Rule
23.03(b) was directed, and who have not requested exclusion, and whom the court fmds
to bc members of the class.

(d) When appropriate (1) an action may be brought or maintained as a class action
with respect to particular issucs, or (2) a class may be divided into subclasses and each
subclass treated as a class; the provisions of this rule shall then.be construed and
applied accordingly.

23.04 Orders in Corfduct of Action

In the conduct of.actions to which this rules apphcs the court may makc
appropriate orders: : . :
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(a) determining the course of proceedings or prescribing measurcs to prevent
undue repetition or complication in the presentation of evidence or argument;

(b) requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the court may
direct to some or all members of any step in the action, or of the proposed cxtent of
the judgment, or of the opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses, or
otherwisc to enter the action; '

(c) imposing conditions on the represcntalwe parties or intcrvenors;

(d) . requiring that the pleadings be amended to climinate therefrom allcga-
tions as to representation of absent persons, and, that-the action proceed dc_cordmgly, or

(e) dealing with similar procedural matters.

The orders may be combined with an order pursuant to Rule 16, and may bc altered or
amended whenever necessary.

23.05 Dismissal or Compromise

A class action shall not be dismissed or compromisc:d without the approval of the
court, and notice of the proposed dismissal or compromise shall be given to all
members of the class in such manner as the court directs.

23.06 Derivative Actions by Shareholders or Members

In a derivative action brought by one or more sharcholders or members to cnforce
a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the
complaint shall allege that the plaintiff was a shareholder or member at the time of the
transaction of which the plaintiff complains or that the plaintiff’s share or membership
thereafter devolved on the plaintiff by operation of law. The complaint shall also allege
with particularity the cfforts, if any, made by the plaintiff to obtain the desired action
from the directors or comparable .authority and, if necessary, [rom the shareholders or
members, and the rcasons for the plaintiff's failure to obtain the action or for not
making the effort. The derivative action may not be maintained if it appears that the
plaintiff does not fairly and adequatcly represent the interest of the shareholders or
members similarly situated in cnforcing the right of the corporation or association. The
action shall not be dismissed or compromised without the approval of the court, and
notice of the proposcd dismissal or compromise shall be given to shareholders or
members in such manner as the court directs. '

23.07 Actions Relating to Unincorporated Associations

An action brought by or against the members of an unincorporatcd association as
a class by naming certain members as representative parties may be maintained only if
it appears that the representative parties will fairly and adcquately protect the interests
of the association and its members. In the conduct of the action the court may make
appropriate orders corresponding with those described in Rule 23.04 and the procedure
for dismissal or compromise of the action shall correspond with that provided in Rule
23.05.

Rule 24. Intervention

24.01 Intervention of Right

Upon timely application anyone shall be permitted to intervene in an action when.
the applicant claims an interest relating to the property or transaction which is the
subject of the action and the applicant is so situated that the disposition of the action
may as a practical matter impair or impede the applicant’s ability to protect that
intercst, unless the applicant’s interest is adequately represented by existing parties.
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24.02 Permissive Intervention

Upon timely application anyone may be permitted to intervene in an action when
an applicant’s claim or defense and the main action have a common question of law or
fact. When a party to an action relies for ground of claim or defense upon any statute
or executive order administered by a federal or state governmental officer or agency or
upon any regulation, order, requirement, or agreement issued or made pursuant to the
statute or executive order, the officer or agency upon timely application may be
permitted to intervene in the action..In exercising its discretion, the court shall consider
whether the intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.

24.03 Procedure

A person desiring to intervene shall serve on all partles to the action and flle a
notice of intervention which shall state that in the absence of objection by an existing
party to the action within 30 days after service thereof upon the party, such interven-
tion shall be deemed to have been accomplished. The notice of intervention shall be
accompanied by a pleading setting forth the nature and extent of every claim or
defensc as to which intervention is sought and the reasons for the claim of entitlement
to intervention. Within 30 days after service upon the party seeking to intervene of a
notice of objection to intervention, the party shall serve a motion to intervene upon all
parties as provided in Rule 5.

Upon written consent of all parties to the actlon anyone interested may intervene
under this rule without notice.

(Amended effective March 1, 1994.)

Advisory Committee Comment—1993 Amendments

The only change made to this rule is to correct a typographical or grammatical error in
the existing rule. No change in meaning or interpretation is intended.

24.04 Notice to Attorney General

When the constitutionality of an act of the legislature is drawn in question in any
action to which the state or an officer, agency or employee of the state is not a party,
the party asserting the unconstitutionality of the act shall notify the attorney general
ther_eof within such time as to afford the attorney general an opportunity to intcrvene.

Rule 25. bubstltutlon of Partles
25.01 Death

(a) If a party dies and the claim is not extinguished or barred, the court may order
substitution of the proper parties. The motion for substitution may be made ‘by the
successors or representatives of the deceased party or by any party and, together with
the notice of hearing, shall be served on the parties as provided in Rule 5 and upon
persons not parties in the manner provided in Rule 4 for the service of process.

(b) In the event of the death-of one or more of the plaintiffs or of one or more of
the defendants in an action in which the right sought to be cnforced survives only to
the surviving plaintiffs or only against the surviving defendants, the action does not
abate. The death shall be indicated upon the record and the action shall proceed in
favor of or against the surviving parties.

25.02 Incompetency

If a party becomes incompctent, the action shall not abate because of the
disability, and the court upon motion served as provided in Rule 25.01 may allow it to
be continued by or against the. party’s representative.
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25.03 Transfer of Interest

In:case of any transfer of interest, the action may be continued by or against the
original party, unless the court upon motion directs the person to whom the interest is
transferred to be substituted in the action or joined with the original party. Service of
this-motion shall be made as prov1ded in Rule 25.01.

25.04 Public thcers; Death or Separation from Office

When any public officer is a party to an action and during its pendency dies,
resigns, or otherwise ceases to hold office, the action may be continued and maintained
by or against the officer’s successor if it is satisfactorily shown to the court that there is
a substantial need for so continuing and maintaining it. Substitution pursuant to this
rule may be made when it is shown by supplemental pleading that the successor of any
officer adopts or continues or threatens to adopt or continue the action of the officer’s
predecessor. Before a substitution is made, the party or officer to.be -affected, unless
expressly. assenting thereto, shall be given re'lsonable notice of the application therefor
and accorded an opportumty to object.

V DEPOSITIONS AND DISCOVERY

Rule 26. General Provisions Governing Discovery
26.01 Discovery Methods

Parties may obtain discovery by one or more of the followma methods: depositions
by oral examination or written questions; written interrogatories; production of docu-
ments or things or permission to enter upon land or other property; for inspection and
other purposes; phy51cal (mcludmg blood) and mental examinations; and requests for
admission.

26.02 Discovery, Scope and Limits

Unless otherwisc limited by order of the court in '1ccordance with thc%e rules, the
scope of discovery is as follows:

(a) In General. Parties may obtain discovery regarding any matter, not
privileged; which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defensc of the party seeking discovery or to the claim
or defense of any other party, including the cxistence, description, nature, custody,
condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter. The
information sought need not be admissible at the trial if the information sought
appears reasonably calculated to lead to the discovery of admissible evidence.

The court may establish or alter the limits on the number of depdsitions and
interrogatories and may also limit the length of depositions. under Rule 30 and the
number of requests under Rule 36. The frequency or extent of use of the discovery
methods otherwise permitted under these rules shall be limited by the court if it
determines that:. (i) the discovery sought is unreasonably cumulative or duplicative, or
is obtainable from some other source that is more convenient, less burdensome, or less
expensive; (11) the party seeking discovery has had ample opportunity by discovery in
the action to obtain the information sought; or (iii) the butrden or expense of the
proposed discovery oulwelghs its likely benefit, taking into account the needs of the
case, the amount in controversy, the parties’ resources, the importance of the issues at
stake in the litigation, and the importance of the proposed discovery in resolving the
issues. The court may act upon its own initiative after reasonable notice ot pursuant to
a motion under subdivision (c).

(b) Insurance Agreements. In any action in which there is an insurance policy
which may -afford coverage, any party may require any other party to disclose the
coverage and limits of such insurance and the amounts paid and payable thereunder
and, pursuant to Rule 34, may obtain production of the insurance policy; provided,
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however, that this provision will not permit such disclosed information to be introduced
into evidence unless admissible on other grounds. .

(¢) Trial Preparation: Materials. Subjcct-to the provisions of Rule 26.02(d) a
party may obtain discovery of documents and tangible things otherwise discoverable
pursuant to Rule 26.02(a) and prepared in anticipation of litigation or for trial by or for
_ another party or by or for that other party’s representative (including the other party’s
attorney, consultant, surety, indémiiitor, insurer, or agent) only upon a showing that the
party seeking discovery has substantial need of the materials in the preparation of the
party’s case and that the party is unable without unduc hardship to obtain the
substantial equivalent of the materials by other means. In ordering discovery of such
materials when the required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions; opinions, or legal theorics of an
attorney or other representativc of a party concerning the litigation.

A party may obtain without the required showing a statement conccrning the
action or its subject matter previously made by that party. Upon request, a party or
other person may obtain without the required showing a statement concerning the
action or its subject matier previously made by that person who is not a party. If the
request is refused, the person may move for a court order. The provisions of Rule
37.01(d) apply to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a statement previously made is (1) a written statcment
signed or otherwise adopted or approved by the person making it, or (2) a stenograph-
ic mechanical, clectrical, or other recording, or a transcription thereof, which is a
substantially verbatim ‘recital of an oral sfatement by- the person making it and
contemporaneously recorded.

(d) Trial-Preparation: Experts. Discovery of facts: known dnd opinions held by
experts, otherwise discoverable pursuant to Rule 26.02(a) and acquired or developed in
anticipation of litigation or for trial. may be obtaincd only as follows: :

(1)(A) A party may through interrogatories require any other party to
identify cach person whom the other party expects to call as an’expert witness at trial,
to state the subject matter on which the expert is expectcd to testify, and o statc the
substance of the facts and opinions to which the expert is expected to testify and a
summary of the grounds for each opinion. (B) Upon motion, the court may order
further discovery by other means, subject to such restrictions as to-scope and such
provisions, pursuant to Rule 26.02(d)(3), concerning fees and expcnscs as the court
may deem appropriate.

(2) A party may discover facts known or -opinions held by_an expert who
has been retained or specially employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be called as a witness al trial, only as
provided in Rule 35.02 or upon a.showing of cxceptional circumstances under which it
is impracticable for the party. su,kmg discovery to obtain facts or opinions on the same
subject by other mcans.

3) Unless mamfust m]ustlce would result, (A) the court shall require the
party seeking discovery Lo pay the expert a reasonable fee for time spent in responding
to discovery, pursuant to Rules 26.02(d)(1)(B) and 26.02(d)(2); and (B) with respect to
discovery obtained pursuant to Rule 26.02(d)(1)(B), the court may requirc, and with
respect to discovery obtained pursuant to Rule 26.02(d)(2) the court shall requ1rc the
party secking discovery to pay the other party a fair portion of the fees and cxpenses
reasonably 1ncurrcd by the latter party in obtaining facts and opinions from the cxpert.

(e) Claims of Privilege or Protection of Trial Preparation Materials. When a
party withholds information otherwise discoverable under these rules by claiming that it
is privileged or subjcct to protection .as trial preparation material, the party shall make
the claim cxpressly and shall describe the nature of the documents, communications, or
things not produced or disclosed in a manner that, without revealing information itself
privileged or protected, will cnable other parties to assess the applicability of the
privilege or protection.

(Amended effective July 1, 2000. )
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26.03 Protective Orders

Upon motion by a party or by the person from whom discovery is sought, and for
good cause shown, the court in which' the action is pending or alternatively, on matters
relating to a deposrtlon the court in the district where the deposition is to bec taken
may make any order which. ]ustlce requires to protect a party or pefson from
annoyance, embarrassment, oppression, or undue burden Or expense, 1ncIud1n0 one or -
more of the following:

- (a) that the drscovery not be had;

_ (b) that the discovery may be had only on specrflcd terms and condrtlons

including a designation of the time or place;

(c) that the discovery may be had only by a method of drscovery other than
that selected by the party seeking discovery;

(d) that .certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters; °

(e) that drscovery bc conducted with no one present except persons desrgnat-
ed by the court; :

(f) that a deposltlon after being sealed, be opened only by order of the court;

(g) that a trade secret or other confidential research, development or
commercral information not be drsclosed or be disclosed only in a designated way; or
: (h) that the parties srmultaneously file specificd documents or information
enclosed in sealed envelopes to be opened as directed by the court.

If the motion for a protective order is denied in whole or in part, the court may;
on such -terms and: conditions as are just, order that any party or person provide or
permit discovery. Rule 37. OI(d) apphes to the award of expenses incurred in connec-
tion with the motion. . co : :

26 04 Sequence and Trmmg of. Dlscovery

Unless the court.upon motion, for the convenicnce of parties and witnesses and in
the interests of justice,- orders otherwise, methods of discovery may be used in any
sequence and the fact that a party is conducting discovery, whether by deposition or
otherwise, shall not operate to delay: any other party’s discovery: -

26 05 Supplementatlon of Responses

A party who has responded to a request for discovery: is under a duty to
supplement or ‘correct.-the response to include information- thereafter acqurred if
ordered by the court or in the following circumstances: .

A party is under’ & duty seasonably to amend a prior résponse to an interrogatory,
request-for production, or request for admission if the: party learns that the response is
in some material respect incomplete or incorrcct and if the additional or corrective
information ~has not otherwise been ‘made known to the other parties during the
discovery process or in wr1t1ng With respect to testlmony of an expert, the duty extends
to information contained in interrogatory responses, in: any report’ ‘of the expert and to
information provrded through a deposrtron of the expert, -

(Amended effective July 1, 2000.)

26 06 Dlseovery (,onference _

At any time after service of thc summons, the court may direct the attorneys for
the parties to appear before it for a conference on the, subject of discovery.- The court
shall 'do so upon motion by the attorney for any party if the motron 1nc1udes

(a) A statement of the issues as they then appear; : :
(b) A proposed plan and schedule of discovery;

(c) Any limitations proposed to be placed on discovery;

(d) Any other proposed orders with respect to discovery; and
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(c) A statement showing that the-attorney making the motion has made a
reasonable effort to reach agrecment with opposing attorneys on the matter set forth in
the motion. All parties and attorneys arc under a duty to part1c1patc in good farth in
the framing of any proposed discovery plan. - -

Notice of thc motion shall be served on all parties. Objections or additions to
matters set forth in the motion shall be served not latcr than ten days after the scrvrce
of the motion. :

Following the discovery conference, the court shall eiiter an order tentatively
identifying the issues for discovery, purposes, establishing a plan and schedule for
discovery, setting limitations on discovery, if any, and determining such other matters,
including the allocation of éxpenses, as arc nccessary for the proper management of
dlscovery in the action. An order ‘may be altered or amcnded whcncvcr ]ustlce SO
requirces. '

"Subject to the right of a party who properly moves for a discovery conference to
prompt convening of the conference, the court may Lombme the discovery conference’
w1th a pretrial conference authorlzcd by Rule 16

26. 07 Signing of Discovery Requests, Responses and Ob_lectrons

In addition to the requirements of Rule 33.01(d), every request for discovery or
response or objection thereto made by a party represented by an attorney shall be
signed by at least one attorney of record in the attorney’s individual name, ‘whose
address shall be statcd. A party who is not represented by an attorney shall sign the
request, response, or objection and state the party’s address. The signature constitutcs
a certification that the attorney or party has rcad the request, response, or objection,
and that to the best of the signer’s knowledge, information and belief formed after a
reasonable inquiry it is: (1) consistent with these rules and warranted by existing law or
a good faith argument for the extension, modification, or reversal of existing law; (2)
not interposed for any 1mpropcr ‘purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation; and (3) not unreasonable or unduly
burdensome or expensive, given the needs of the case, the drscovery had in thc case,
the amount in controversy, and the importance of the issues at stake in the ]1t1§,atlon If
a rcquest, response, or ob]ectlon is not signed, it shall be stricken unless it is signed
promptly aftcr the omission is called to the attention of the party making