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Citing the importance of accredited investors to capital formation under
Regulation D, and noting that the definition of accredited investor had not

4

been “comprehensively re-examined since its adoption in 1982,” the U.S.
Securities and Exchange Commission on December 18, 2015 released its
Report on the Review of the Definition of “Accredited Investor.” The 115 page
report provided an overview of the purposes, history, and approaches to
defining accredited investors and made several recommendations noting that
“The staff believes that the Commission should consider any one or more of

the following methods of revising the accredited investor definition.”

1. The Commission should revise the financial threshold requirements for
natural persons to qualify as accredited investors and the list based
approach for entities to qualify as accredited investors.

A. For individuals, leave in place the current income and net worth
thresholds ($200,000 and $1 million respectively) but limit
investments to a percentage of prior year’s income or a
percentage of net worth in any 12 month period. The report noted
that limiting amounts for individuals who qualify as accredited
investors based solely on income or net worth “could provide
protections for those individuals who are less able to bear financial
losses.”

B. Add new inflation adjusted income and net worth thresholds not
subject to investment limitations. For example, the report notes,
the thresholds for individual income and net worth could increase
to $500,000 and S$2.5 million respectively to reflect inflation and
maintain the ratios in the current definition.

C. Index all financial thresholds for inflation on a going-forward basis
(for example, every four years).
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. Permit spousal equivalents to pool finances for the purpose of

meeting income or net worth thresholds for accreditation. The
report suggests defining “spousal equivalent” as “a cohabitant
occupying a relationship generally equivalent to that of a
spouse”; the definition used in the new crowdfunding rules.

. Permit all entities with investments in excess of S5 million to

qualify as accredited investors. The report notes that this would
enable entities like limited liability companies, labor unions, and
social enterprises not currently on the list of entities qualifying to
be able to qualify on the basis of amount of investment. This
change would focus in investments rather than assets as a “more
meaningful standard for ascertaining whether an entity is likely to
have sufficient knowledge in financial and business matters to
enable it to evaluate the merits and risks of a potential
investment....”

. Permit an issuer’s investors that meet the current accredited

investor definition to be grandfathered with respect to future
offerings of the issuer’s securities.

2. Revise the definition to allow individuals to qualify as accredited
investors based on other measures of sophistication.

A. Permit individuals with a minimum amount of investments to

qualify as accredited investors. The report notes that investments
may be a more meaningful measure of an individual’s experience
and exposure to financial markets than income or net worth.

Permit individuals with certain professional qualifications to
qualify as accredited investors. The examples given in the report
include individuals who have passed the Series 7 examination,
Series 65 examination, or Series 85 examination.

Permit individuals who have experience in investing in exempt
offerings to qualify as accredited investors. The report notes that,
for example, individuals who have invested in at least ten private
offerings, each by a different issuer, under the safe harbor
provision or Rule 506 (e.g., angel investors) could qualify as
accredited investors.
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D. Permit knowledgeable employees of private funds to qualify as
accredited investors for investments in their employer’s funds.
These are, the report notes, likely to have significant investing
experience and information access to allow for informed
investment decisions.

E. Permit individuals who pass an accredited investor examination to
qualify as accredited investors. The report notes that “This
approach could enable financially sophisticated individuals to
qualify as accredited investors regardless of their wealth,
educational background, or professional experience.”

It is important to remember that these recommendations are part of a staff
report and it is not presently known when, and if, the Securities and
Exchange Commission will consider them.

...Note that on February 1, 2016 the U.S. House of Representatives passed
the “Fair Investment Opportunities for Professionals Act” (H.F. 2187) which
would require the SEC to create an examination such as that recommended
above for determination of accredited investor status.

Small Business Notes is published to offer timely, accurate, and useful information on topics of
concern to small businesses in Minnesota. It is for general information purposes only. It is not legal
advice and should not be relied on for resolution or evaluation of legal issues or questions. Readers
are advised to consult with their private legal advisors for specific legal advice on any legal issues
they may have.

Information in Small Business Notes on tax matters, both federal and state, is not tax advice and
cannot be used for the purposes of avoiding federal or state tax liabilities or penalties or for the
purpose of promoting, marketing or recommending any entity, investment plan or other
transaction. Readers are advised to consult with their private tax advisors for specific tax advice
on any tax related issues they may have.
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