VRS Extended Employment Rule Revision Advisory Committee
Session Notes for December 15, 2015
Convened by Minnesota DEED Vocational Rehabilitation Services
Meeting Details
Date: Tuesday, December 15, 2015
Time: 10:30 am – 3:00pm 
Location: ProAct, Eagan, MN 55121
Chair: John Sherman, VRS Extended Employment Program Director
Facilitator: Holly Johnson, Lanterna Consulting, Inc. contracted through Management Analysis & Development, Minnesota Management and Budget
Advisory members (or alternates) in attendance: Christine Bauman, Brian Benshoof (delegate for Laura Bealey), Tim Dickie, Steve Ditschler, Jeremy Gurney, Tim Hammond, Nancy Huizenga, Amanda Jensen-Stahl, Holly Johnson, Karen Johnston, Wendy Keller, Clayton Liend, Kim Peck, Rod Pederson, Dean Ritzman, Roland Root, Lynn Sando, John Sherman, and David Sherwood-Gabrielson 
Unable to attend: Sue Aberholden, Kim Babine, Jeff Bangsberg, Laura Bealey, Gil Bessard, Anita Kavitz, and Don Lavin 
Key Perspectives for EE Rule Revision Work
Throughout the process, advisory members are asked to keep a system wide view for the EE Rule Revision topic discussions. The five key perspectives are summarized as: 
1. Advocacy Organizations
2. Public Partners
· Local level - counties, municipalities, etc. e.g. Ramsey County
· State level - agencies, etc. e.g. Department of Human Services (DHS), Minnesota Olmstead Plan
· Federal level 
3. Extended Employment (EE) Providers
4. EE Workers
· Currently working
· Eligible but not currently working
5. VRS - EE Rule 'Owner' and Accountable Agency
· VRS EE team: John Sherman, Anita Kavitz, Amanda Jensen-Stahl, Wendy Keller 
· Other DEED and VRS staff
Advisory Session Objectives:	
1. Share important updates relevant to the EE Rule Revision process since the November 17 2015 EE Rule Revision Advisory Committee meeting. 
2. Completion of the Phase II series of the Minnesota EE Rule Revision meetings focused on a thorough review and comment solicitation from the EE Rule Advisory Committee on proposed draft Rule changes.
3. Gather key stakeholder perspectives and input on proposed draft EE Rule changes to assist Minnesota DEED Vocational Rehabilitation Services in the Minnesota EE Rule Revision writing process.
4. Continued discussion of ADA, Olmstead and the Workforce Innovation and Opportunity Act (WIOA) and their combined implications for Minnesota's Extended Employment (EE) Rule revision.
Opening Remarks
The meeting was called to order. The facilitator provided an overview of the plan and process for the day's session. 
Amanda Jensen-Stahl announced that efforts have begun on developing the public forums with at least one forum hosted in each of the three VRS regions (Metro, Northern and South/Central). The timeframe for public forums is targeted for February and March 2016. Amanda is currently researching locations and venues as follows: tentatively Mankato (two sessions hosted at different times to increase opportunities for participation), Brainerd (two sessions/different times), with metro region to be determined. 
Steve Ditschler asked about the structure of the forums. John Sherman responded that they anticipate each forum will include an informative presentation followed by a question and answer period. They are estimating forums will run about 4-5 hours each. Amanda added that they are using the growing email distribution interest list to gather and register stakeholders.
[bookmark: _GoBack]Working Session: Revisions to Draft EE Rule since November Meeting
John Sherman and Kim Peck addressed the first follow-up item from the November meeting regarding section 3300.2015 Program Eligibility. 
3300.2015 Program Eligibility section reference to the Federal Ability One Program
Kim Peck stated upon deeper review DEED Vocational Rehabilitation Services has made the decision to remove any reference to the Federal Ability One Program from the draft rule. The decision rationale to remove the program from the draft rule are as follows:
1. Ability One is a Federal Program and being addressed at the federal level. Extended Employment is a state program. Policy and regulations for Ability One are more appropriately placed in the federal sphere. 
2. The work conversations of the VRS Extended Employment Rule Revision Advisory Committee have been going on for 18 months and there has been significant work done here including consensus on some very important progress. Rather than jeopardizing all the work that had been done to date, Kim made the recommendation, with department review and support, that Ability One be removed from the scope of the EE Rule. Kim has directed EE program staff to strike any reference in the draft rule so we can continue to move forward. 
Jeremy Gurney asked where that left Ability One in terms of treatment within the draft EE rule. Karen Johnston stated that it leaves it in noncompetitive employment and effectively nothing changes from the current rule's treatment. John Sherman concurred saying that Ability One will be treated like any other noncompetitive employment. Clayton Liend then asked how that applied to draft mark up page 15 b. Tier Two. Upon quick reference, John responded that he will conduct further research and likely remove what appears to be a remaining inconsistency with the decision. 
Karen Johnston thanked Kim Peck for the decision to remove the draft section pertaining to Ability One that was presented at the November EERAC meeting. Karen agreed that the EERAC had done good work and that language was a surprise to the committee. Kim noted that with the EE Program Director's recent serious health issues he was not able to vet the team's work thoroughly per usual managerial practices. 
At this point in the meeting, Lynn Sando of the National Alliance on Mental Illness (NAMI) distributed an undated letter addressed to the EE Rule Advisory Committee from Sue Aberholden, MPH, Executive Director of NAMI Minnesota. Lynn noted that neither she nor Sue were at last meeting however the draft language on Ability One prompted them to document their concerns with the proposed rule. Lynn said given the decision to withdraw the Ability One references, she believes this action has effectively eliminated the concerns expressed in NAMI's letter. Next Lynn briefly reviewed the letter content with the committee. 
The facilitator Holly Johnson asked for any further comment. Having no additional comments, the committee moved to the next topic for review. 
3300.2025 Program Planning, Service Delivery and Case Records
Next John reviewed page 35 on Case Records Subp.11. Nancy Huizenga inquired as to the definition of mental health care provider. Clayton asked about documentation on consumers for specific functional limitations noting providers may have a diagnosis and still not have a statement for it. Jeremy said that was their experience too. He noted that functional limitations are often 'glossed over' and missed. Rod Pederson added that it has improved over the years with John adding that the independent source has improved. Rod agreed that the industry has been moving in that direction for some time and supports these changes more than is perhaps understood more widely. 
Steve Ditschler proposed that those in the database who have been eligible as of July 2016 are accepted for functional limitations and that going forward new entrants will be part of the independent review. 
Kim asked a follow up question: how many/what percentage of those individuals are paid under a subminimum wage certificate? She reminded the advisory committee that the new WIOA 'Gatekeeper' regulations will become effective July 2016. She asked if an inquiry might facilitate a process going forward. 
Clayton responded that he did not know a percentage but would estimate approximately half of the individuals are employed through a subminimum wage certificate. Rod asked if it would not ultimately come back to the county or VR for referral. Kim noted that there will likely be challenges in gathering that information for those who have been working 40 years.
Definition of Non-competitive Employment and Evolving Considerations for an additional Non-competitive Employment Option
Next the EERAC reviewed the Draft Tiers of Non-competitive Employment v.2. A question was raised on the proposed 'transitional' intention for employment related to A. "Tier One". Tim Hammond said that their small team discussed the various tiers and did not want people to be limited to 'boxes' and that it is not intended to be sequential or prevent people from 'jumping' forward into integrated, competitive employments.
John said that while it could be used to support a transitional period to move to other employers, the new tier was also developed to address that current issue where EE workers employed by a CRP then come off the EE program.
Rod asked about the flexibility to move in any direction across the tiers. He asked: what if someone finds that after a year they are unable to maintain competitive employment; can they go back to work group? John responded that it only applies to competitive employment jobs within a CRP as transitional model. Support may be funded by Center Based Employment (CBE) while available. Wendy confirmed that time period is one year. 
Karen gave an example of an IT position that a client was selected to fill and hired as regular staff person. Under that scenario the CRP could use the supports for a year however if after that time, the client had difficulty then he would no longer be part of the EE program. Tim shared that the small work group spent a lot of time discussing that and agreed that there should be a clear line between service provider and employer. This does however present challenges in rural MN where there may be a single provider. 
Jeremy stressed the need to eliminate the conflict of interest noting that it is easier to accomplish this in the metro where there are numerous providers however in places like Northwest Minnesota it is more difficult. The small group was unable to identify a clear solution for areas of EE provider scarcity. Amanda Jensen Stahl added that the small group discussed the one year period and felt that in most cases, it would provide enough time to get natural supports and be up and running. 
John revisited the individual choice situation asking that if individual does not want to stay in a job or is unable to compete what are their options? Tim Dickie said the uncertainty after a year would make it difficult for providers to encourage people to take the risk. Rod added that case managers tend to approach clients with an abundance of concern. Steve said that the difficulty with one directional/chances that do not allow individuals to 'go back' for support does not realistically match the variation in how life events unfolds. He noted that a false line in the sand is not realistic. 
Tim asked where the funds for the new tier would it be coming from. Amanda noted it would be funded through center based employment (CBE). John added that per the draft rule, that CBE will be phased out completely within five years after the new rule becomes effective and the dollars will be shifted to community employment (CE) and transitional. He said the mandated percentiles will assist with transition from non-competitive to competitive employment. The new tier was only meant to provide a little more flexibility. 
Nancy then asked the group: how often would this opportunity apply to today? Is that where we want to invest if it doesn't impact many people? Wendy Keller posited that it would affect about 10 positions statewide today. Jeremy then said that using the model, this option will 'cannibalize' itself with providers choosing the higher supported employment (SE) rates rather than hiring and receiving the non competitive rate. John then reminded EERAC that rule always follows statute and this will not change statute that says ABE is paid at the CE rate. 
Rod pressed the committee to consider: why go through this for so few people impacted? Tim Dickie agreed pointing out that there are no new monies for this new tier, it is potentially risky for the client and it will impact very few people so why do we want to keep this? John reminded the advisory that it was developed to address situations where EE providers cannot be paid for clients that are being employed/paid on CRP premises. 
Clayton recommended that the proposed new tier be dropped for all the reasons discussed. Jeremy noted that while he initially liked the idea, the more he thinks about it, the new tier does not move the needle. Further he added that he doesn't believe providers need reimbursement to hire people because "that's what we do". 
Dean Ritzman added that it also draws on the question of 'reasonable accommodations'. That it could generate convoluted waiver interactions. 
Jeremy then noted that as providers they ask other employers to develop natural supports and this would be applying that same standard to our own organizations which providers should be willing to do. Rod agreed saying we place people because they can do the job not because they have disabilities. 
John noted that he was hearing strong sentiment to pull the new tier language. Brian Benshoof confirmed support for removing it, saying it was too narrow. Others agreed. Tim Hammond was the single voice of dissent noting that he would still recommend keeping it to address the conflict of interest issues discussed earlier. The committee approved the recommendation to remove the language. 
3300.2035 Allocation of Extended Employment Program Funds 
Next John reviewed the draft language for this section. Karen asked a question about 'B. Tier Two': should it be "and/or" between items 1 and 2. In addition, she asked about dropping the underlined language within Sbp.10 on page 6.
Clayton asked about pulling the last sentence of pg 16 Subp.41. and John confirmed that the specific dates should be removed and attached to the effective date.
John asked the committee to review the strike out section on Subp.48. and upon review, they confirmed strike out
Karen recommended that the rule refer to the statute definition of "qualified health care provider" and provided the reference to statute 262J.03 
Lynn recommended that the rule refer to definition of "mental health professional" for 245.462 subd18 
Tim Dickey recommended that Subp.2. replace language with "CARF International"/verify current name 'and organizational successors' and drop the draft second sentence. 
Clayton asked a question regarding Subp. 34. Medical Assistance Waiver-funded Programs. Dean will send the DHS definition for this to John Sherman. 
Session Recap and Projected EE Rule Revision Timeline Forecast
In recap, the committee reviewed and discussed revisions to draft sections of the EE Rule in the following sequence: 
3300.2015 Program Eligibility (within Mark-up v.5)
3300.2025 Program Planning, Service Delivery and Case Records (within Mark-up v.5) 
Draft - Tiers of Non-Competitive Employment v.2
3300.2035 Allocation of Extended Employment Program Funds (within Mark-up v.5)
Upon completed review, the committee then shifted to next steps. Karen asked what version would be used for the public forum; would it be the draft they just developed or would it be the version that comes back from the Revisor? John responded that it will depend on how quickly the Revisor version is received. 
Karen expressed her interest in wanting to be able to prepare and assure clients and families that we have spent the past 18 months working on this and trying to compromise for the best overall rule we can develop. 
John thanked her for her intentions to help garner support for the EERAC's work and noted that once the draft EE rule goes to the Office of the Revisor it is out of VRS and EE Program hands. He noted that if the Revisor makes substantive changes, he may bring the committee back to review however it requires a significant logistics to set up the public forums and the time between when they hear from the Revisor and when the forums get scheduled may not allow for another meeting. However John promised he would keep the EERAC apprised of any major updates. 
David Sherwood-Gabrielson shared his experience that Revisor was more focused on ensuring clear language, etc. rather than making substantive changes. Karen note that changes were made by the Revisor at the last legislative session that effectively changed the meaning. While David agreed, he also noted that the fresh eyes of the Revisor can also be helpful to strengthening the final rule.
Next Amanda distributed and she and John reviewed the 'EE Draft Timeline - Forecast as of 12/15/2015 Subject to Change' document outlining key action items and dates estimated for the EE Team, the SONAR (Statement of Needs Assessment and Reasonable), the Public Forums and the Dual Notice (Formal Rulemaking Step) components of the EE Rule revision process going forward.
John noted that he will rely heavily upon the EERAC work process and products to support the SONAR. Once the SONAR is approved and Governor signs off, they will go to the Dual Notice which is the start of the 'official' rulemaking process. At that point, he expects there will be a 60 day public comment period. the notice period for formal notifications to the judge. If there are 25 notes or more, DEED will be required to hold a "formal hearing". The difference between this and the public forums is that public forum are convened by VRS/EE Program whereas the formal hearing is conducted by the judge and VR attends. The judge can accept the rule as it stands, reject in its entirety, or provide recommendations. The final rule is published in the state registrar. The Governor can then sign on or reject the final rule. John noted that he expects that there will be some degree of controversy because the rule revision will be introducing some significant changes however we've worked hard on what has been developed and it is in the spirit of federal legislative policy and regulations as well as judicial decisions and direction.
After reviewing the next stages of the rule revision process, John opened the floor for advisory comment. 
Karen said that her organization will do their best to help people understand that this draft was not made in a vacuum and was developed with a broad based committee with input. 
Tim Dickie noted that there are a number of questions that will need to be addressed including:
· How will the independent informed choice process be done for those in the program today/phase in? 
· Who does it (informed choice) and what's the transition look like? 
· If it doesn't happen, then what happens even though the provider isn't responsibility for making it happen? 
· How can informed choice be done without some type of provider involvement? 
· In the new rule's first year, given the numbers who would fall in the non-competitive, and if it can't be the provider, than who will do it? what's the transition look like and the timeline. 
John agreed that this remains a significant open question to be looked into further. He reiterated his openness to suggestions for solutions
Kim clarified that the entity that conducts the informed choice review will need to meet the requirements citing section 511 of WIOA's new 'gatekeeper' requirement that is to be funded with existing resources. Given existing constraints and the added work this requirement will bring, how this will be resourced/funded is a huge unknown. 
John asked whether or not we could contemplate an approach similar to what we developed for the functional limitations for those already in the program since it should not apply to those in purely competitive employment. However, in those situations who will be conducting the annual reviews is still undetermined. 
David added that they are using the person-centered framework to develop a plan by end of December 2015 to address various DHS elements connected to Olmstead Plan. Olmstead is applying systemic pressures on the Employment Panel to create a coherent approach across the various agencies involved. The process is arduous but worthy if the collaboration outcomes and impact are successful in fulfilling the spirit of ADA and the Olmstead Decision. 
Karen asked for a point of clarification noting the differentiation between subminimum wage and special minimum wage; one is for people receiving less than minimum wage versus special minimum wage is more than minimum wage but less than prevailing wage. Kim responded that congressional intention is focused on those paying less than minimum wage. 
Returning to Tim's question, John noted that clearly there must be some type of a transition/phase in period to facilitate the informed choice process for all those already in the program. Steve asked: what happens when the requirements are not deemed to have been met? David said that thinking about the dimensions of training people to do this (Informed Choice) and recognizing that some type of monitoring and quality assurance needs to be considered as well, it becomes ever more clear that resource conversations that are not currently happening need to happen. 
John asked for a small group to help the EE staff think about this question further. Kim again noted that the WIOA 'gatekeeper' regulations will become effective July 2016 however final regulations are not expected out until April 2016 and may be further delayed. Kim noted that she has spent a significant amount of time discussing how this might be done with the VRS CRP Advisory Committee however there is no way we can do this effectively without the final regulations and with the current capacity and funding. Kim said that they are looking ways to begin the transformation possibly through a pilot to establish an approach in a scalable way as resources and methods are developed to meet the new requirements. 
Rod said he likes the idea of a pilot so we can learn what works and what doesn't it. Tim asked how it would work practically: how do we develop feasible ways for giving folks opportunities to see other options? 
Roland Root said that having read portions of the Workforce Innovation and Opportunity Act (WIOA), that he does not find it to be prescriptive. He noted that the reference for gatekeeper is largely Department of Labor (DOL) language. He asked if there is a state standard driven by Olmstead that perhaps the EE standard conform to that for consistency and compliance purposes. Kim said that in a number of cross agency conversations, those groups have looked to the work of this EE Advisory Committee on informed choice in hopes of reducing duplication of efforts and that we can create more consistent definitions and processes. 
David confirmed that ADA is the direction we are trying to achieve. He said that he believes over time, the many threads of DHS and other agencies impacted by Olmstead will come together but that it will be a developmental process. 
John noted that currently annual reviews are conducted according to CARF standards. He asked: what does CARF require and how does it meet with informed choice requirements? Rod said that CARF standards address all the things we talked about here. John asked whether it meets the informed choice requirements outlined in the draft rule steps A-K. Rod agreed that was worth checking to see if EE could leverage the 
CARF process to meet informed choice and if it would also address the 'financial interest' issue. John noted that evaluating the independent review requirement is broader/outside the scope of the EE Program. 
Finally, Lynn offered to help create additional language for Subp. 49. 'Serious functional limitations to employment'.
In conclusion, Kim and John both thanked the EE Rule Advisory Committee for the significant amount of time that this process has involved and for their valuable contributions to the rule revision work. They asked for any feedback on the process and experience of being part of the committee. 
Rod responded that this large committee has had great attendance for 18 months. He noted that people would not have demonstrated that level of commitment if it weren't worthwhile and beneficial. He also shared that while he might have been skeptical when he first began and wondered 'what difference will it make', that he was happily wrong about that - that the group has really wrestled and debated the issues all in the spirit of creating the best possible rule for Minnesota's Extended Employment Program. 
Karen added that she respects the fact that committee members candidly and often passionately shared their perspectives without losing sight of the need to compromise in the best interests of the overall program. 
Jeremy agreed and added that being a part of this process has changed the way he and his organization are developing their services with a much clearer understanding of the future focused on increasing opportunities for competitive, integrated employment for people with disabilities. 
The facilitator thanked everyone for their important, sustained contributions throughout both Phase I and Phase II of the EE Rule Revision work and reviewed the following next steps before adjournment. 
Next Steps 
1. Lynn Sando will send the NAMI letter distributed at today's meeting to the faciliator electronically with a date for the official record.
2. As of the December 15th meeting, the EE Rulemaking Advisory Committee has completed service in the Phase II of the EE Rule Revision Process focus on review and refinement of a complete draft EE Rule in preparation for filing to the Minnesota Office of the Revisor in early 2016.
3. John Sherman and the EE team will incorporate the draft language updates discussed during today's EE Rule Advisory Committee including addition of definitions for health care provider and mental health. 
4. Dean Ritzman will send the DHS definition to John Sherman for incorporation into Subp. 34. Medical Assistance Waiver-funded Programs. 
5. A complete current draft rule incorporating all the Phase 2 meeting work as well as final preparation for submittal to the Office of the Revisor will be provided to the EE Rule Advisory Committee in the future once the complete draft has been reviewed and approved through internal departmental processes. 
6. Information regarding the EE Rule change is provided and will continue to be updated on the Department of Employment and Economic Development website at: http://mn.gov/deed/job-seekers/disabilities/extend-employment/rule-change/index.jsp 
7. The advisory committee will continue proactive sharing and cascading of the work of the VRS EE Rule Revision Advisory Committee with other EE system members notably the membership of Minnesota Organization for Habilitation and Rehabilitation (MOHR) for the benefit of input and support for the proposed draft rule.
Meeting Adjourned
The meeting was adjourned at 2:40p.m.
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