
VRS Extended Employment Rule Revision Advisory Committee
SESSION NOTES for September 17, 2014
Convened by Minnesota DEED Vocational Rehabilitation Services
Meeting Details
Date: Wednesday, September 17, 2014
Time: 10:30 am – 2:30pm 
Location: 3195 Neil Armstrong Blvd, Eagan, MN 55121
Chair: John Sherman, VRS Extended Employment Program Director
Facilitator: Holly Johnson, Lanterna Consulting, Inc. contracted through Management Analysis & Development, Minnesota Management and Budget
Advisory members (or alternates) in attendance: Jeff Bangsberg, Laura Bealy,Tim Dickie, Steve Ditschler, Jeremy Gurney, Tim Hammond, Nancy Huizenga, Holly Johnson, Karen Johnston, Anita Kavitz, Wendy Keller, Don Lavin, Clayton Liend, Dean Ritzman, John Sherman
Welcome and Overview of Agenda
The meeting was called to order. The facilitator provided a brief overview of the meeting objectives and agenda. The advisory was asked to provide any edits for the September 3, 2014 session notes by September 19, 2014 after which time the notes would be finalized. 
Updates since last Advisory Working Session
John Sherman provided updates on EE Rule Revision work since the last advisory meeting on September 3, 2014. 
Key Perspectives for EE Rule Revision Work
[bookmark: _GoBack]Advisory members reviewed the following five key perspectives and were asked to keep a system wide view for the EE Rule Revision topic discussions. The five key perspectives are summarized as: 
1. Advocacy Organizations
2. Public Partners
· Local level - counties, municipalities, etc. e.g. Ramsey County
· State level - agencies, etc. e.g. Department of Human Services (DHS), Minnesota Olmstead Plan
· Federal level 
3. Extended Employment (EE) Providers
4.  EE Workers
· Currently working
· Eligible but not currently working
5. VRS - EE Rule 'Owner' and Accountable Agency
· VRS EE team: John Sherman, Anita Kavitz and Wendy Keller 
· Other DEED and VRS staff


Advisory Working Session on EE Rule Discussion Topics 
Group One Topics
John Sherman, Anita Kavitz and Wendy Keller provided a brief refresher on the three topics to be discussed within Group One topics listed as follows: 
GROUP ONE (discussion topics for September 3 & 17, 2014 meetings) 
1. Statutory Requirement of Rehabilitation Facility Boards’ Membership – Person with a disability
2. Statutory Definition of “Rehabilitation Facility” Limits entities that can participate as service pin the EE Program. 
3. State Certification of service providers 
The advisory completed discussion on topic #2 at the September 3, 2014 meeting. After a brief recap of topic #2 input, the advisory continued dialogue on topic #1. 
Facilitated Discussion on Group One Topics
1. Statutory Requirement of Rehabilitation Facility Boards’ Membership – Person with a disability
Advisory Q&A and Clarifications on Topic 
· VRS Question: This has been in statute for at least 30 years. How are service providers meeting this requirement today? How do you put the word out for board candidates in order to meet this requirement?
· Answers Provided by Advisory Members: Providers mentioned a number of ways they meet the current statute including recruiting clients to serve on their board which ensures there is a severe disability documented and on record with the organization in order to receive services from the provider. Other providers specifically solicit people with disabilities for their board and do their best to help potential board members understand the requirement's relation to funding. In those situations, once board candidates understand the funding connection, candidates will frequently comply in order to serve on the board however some board candidates choose to withdraw from consideration rather than provide personal information including disabilities. In other providers, organization leaders ask the board for assistance identifying potential candidates that meet the needs as part of the overall composition needs of the board. 
Important Considerations for Revision offered by the advisory: 
· Perspectives offered by:
1. Advocacy Organizations
· This requirement provides an opportunity to ‘walk the talk’ when it comes to providing leadership opportunities for people with disabilities and for providing governance representation by those who the program is designed to serve. Having at least one person with disabilities on the board is important. Given challenges of self-disclosure, we are still way behind where we could/should be. Understanding the intentions of providers are to genuinely assist, we still believe this does not serve as a substitute for actual perspectives from those who live with disabilities. We are trying to break the barrier that people with disabilities aren’t on fair footing for opportunities. We must continue to build greater capacity for leadership and this requirement serves to reinforce that drive. People are not universally opposed to disclosure as disclosure is a common event – there is a cultural norm that many in the disability community hold to that says their disability is a gift and they wouldn’t be offended by disclosure.
· There is an extremely broad range of disabilities populations and so even with the requirement it is a struggle to include representation by the diverse disability groups. We do not believe that recruiting one individual is a very rigorous standard nor will it result in undue hardship. Recruitment issues could be lessened by recruiting new board members from organizations known to represent the interests of people with disabilities, such as the Brain Injury Association, ARCs, NAMI, Advocating Change Together, etc. 
· If we are trying to increase leadership opportunities for people with disabilities, we are talking about people who can contribute in meaningful ways not just wear a label or serve as a 'token' representative to 'fill a box'. The board member requirement helps get the dialogue going. It serves to force senior leadership to think about this aspect of governance representation. We concur that requiring disabilities disclosure is both undesirable and problematic for reasons already stated. We would like to see some other way to verify representation requirements have been met other than self disclosure however we also struggle with what that might be.


2. Public Partners
· Representation by people who a program is intended to serve is paramount - how we do it without self disclosure of one's disabilities is the important question. Publically funded organizations should always meet this requirement. There is often a guarantee or certification that public organizations have representation of a certain percentage for those served by the program. We need that representation but how we accomplish is critical. 
· Self-disclosure presents a significant challenge for this requirement, but organizations can say people with disabilities who wish to serve must do so with the understanding that they will need to disclose. 
3. Extended Employment (EE) Providers
· We have several clients who serve on our board so we know there is a severe disability already documented and on record with our organization that can be used to verify this requirement. We have asked other board members to disclose but they have not chosen to do so. As a result, we are not sure of the full range of disabilities that may be represented on our boards beyond those disclosed. We have had no issues with the way this information has been collected by VRS.
· We have not found the requirement to be an issue, disclosed or not. It was simplified when did not have to name the individuals. Not everyone who served on our board with a disclosed disability was a client. 
· It can be argued that parents or guardians can be effective representing the community. While there are pros and cons to this approach, many have a close and deep understanding of the challenges and needs of people with disabilities. 
· We agree that all boards should have representation of people with disabilities. If we recommend the requirement remain unchanged in statute, how do we verify compliance with the board requirement without falling out of compliance with ADA regulations? 
· Times have changed regarding privacy and disclosure. While there seems to be less and less privacy with personal information due to the internet and identity theft, there is also greater awareness and concerns regarding protection of privacy rights. This requirement is challenging because of the self disclosure that is required and it can be argued that it is illegal to force people to do so under the American Disabilities Act which was created in 1990 after the existing Extended Employment Rule was enacted in 1998. 
· Having current EE clients on board meets the statutory requirement because providers are required to report private data on clients to receive state-funded EE reimbursement for program services. However it is not a complete solution in many situations. It can present issues for providers serving those with the most severe cognitive disabilities who are unable to meet the demands expected of board members. 
· The requirement also creates complications as it relates to recruiting individuals. While some disabilities may appear more obvious, many are not. Asking potential board members to disclose a disability can come across as demeaning and create a perception of being a 'token' purely for their disability rather than for their leadership contributions to the governance of the organization. 
· We do our best to help individuals to understand that the requirement helps secure our program funding. We have chosen not to have clients on the board for fear of special or inappropriate access. The conversation is awkward and can feel insulting, 'token' and diminishing. 
· How do we assure we have board representation that includes persons with disabilities without a requirement? In any approach, we must try to anticipate and address the "unintended consequences". We agree with the principles supporting this requirement however given ADA how can we verify this without violating privacy and discrimination laws. Some board nominees are choosing to withdraw from consideration rather than provide personal information including disabilities. Title 245A requires individual personal information be submitted annually to DHS for all board members. 
· We believe that individuals should not have to disclose their disabilities if they do not want to. It is harder to recruit when many agencies are working with lower functioning clients. We do not want to force ‘tokenism’ purely to keep certification. 'Tokenism' is a step backward rather than forward when it comes to providing meaningful leadership opportunities for people with disabilities.
· It is important that providers have a grace period to avoid the ‘tokenism’ danger such that a board has adequate time to recruit quality board members who also fulfill the disability requirement. 
· If one of the primary purposes of this requirement is for good governance, can we use CARF governance standards to help accomplish this goal more effectively? How do we best ensure the voice? Does this requirement truly get at what we want to develop? I appreciate the voice of the advocacy organizations and agree that board membership is an important opportunity to create more leadership development and capacity for people with disabilities. 
· We need to remember that it is difficult to tell what type of disabilities people may have; disabilities are not always visible. 
4.  VRS - EE Rule 'Owner' and Accountable Agency
· With the enactment of the American Disabilities Act (ADA) in 1990, the self disclosure requirement in the Extended Employment Act effective 1998, was put in conflict with the federal act. VRS has not found an acceptable way to uphold the law as it is written and this is an important topic to address as part of the revision work. 
Potential Alternatives & Implications
· Question: Is there a way that providers could provide a statement of 'declaration of intention' to have board member representation that includes persons with disabilities? The declaration statement would include listed behaviors/outcomes in alignment with principles of gaining input from people who represent those who are being served. The statement would also include information describing how the organization will demonstrate it is using the input received and that it shares and responds to that input in an actionable way. Finally, the provider must also outline how results are shared with key stakeholders. 
· Answer: We believe that all of these elements are included within CARF standards and CARF governance standards as they exist today. 
· Given the discussion, the advisory committee developed the following alternatives and selected their top choice as follows:
· Option 1: No change to the current statutory requirement and continue VRS practice of board attestation of compliance as a condition of certification 
· Top Choice: (Public Partner – 1 vote) 
· Option 2: Option #1 and add requirement that EE providers must be accredited under CARF governance standards 
· Top Choice: (Advocacy Organization – 2 votes; Public Partner - 1 vote; EE Provider – 1 vote, VRS – 1 vote) Total votes: 5
· Option 3: Modify the statutory language to "a person with a disability and/or a parent/guardian of a person with a disability" and add requirement that EE providers must be accredited under CARF governance standards 
· Top Choice: (EE Provider – 1 vote)
· Option 4: Drop statutory language ‘,including a person with disability’ 
· Top Choice: 0 votes
· Option 5: Same as option 4 and add requirement that EE providers must be accredited under CARF governance standards 
· Top Choice: (EE Provider – 5 votes) Total votes: 5
Options #2 and #5 tied to receive the top number of votes with five votes each from advisory members at the meeting. Option #2, favored across stakeholder groups, retains the current language. Option #5, favored by providers, eliminates the current language. Both options include adding a requirement of CARF governance standards to enhance board governance practices for EE providers. 
Recap of Working Session
1. Advisory discussion topic: Statutory Requirement of Rehabilitation Facility Boards’ Membership – Person with a disability
There is advisory agreement that the definition continue: 
a. to promote principles of gaining both leadership and input from people who represent those who are being served / communities being served.
Summary of advisory discussion:
b. No clear and obvious solutions have emerged that fully address the range of issues discussed by the advisory committee.
c. Primary issues are: 
i. forced self-disclosure to meet the current board membership requirement 
ii. challenges associated with monitoring adherence to the requirement/law that individuals with disabilities are represented on the governance body. 
John noted, Independent Living Centers require 50% +1 board representation by persons with disabilities (verified by VRS annually); . Any recommendation to pull the requirement of 1 person with a disability from the board would have to have a strong argument as Gov. Dayton has a self-disclosed disability and may be fundamentally opposed.
Upon conclusion of the advisory discussion on topic #1, the advisory committee began work on the final topic in Group One Topics focused on state certification of service providers.
Important Considerations for Revision offered by the advisory as related to: 
3. State certification of service providers 
Anita provided an overview of DEED certification of EE Program Providers and walked the advisory committee through rule/statute topics and issues related to the statute regarding state certification of service providers. 
Advisory Q&A and Clarifications on Topic 
· Clarification: "Center based" is generally considered to be employment sites owned or operated by the provider, i.e., contracting legal entity. 
· Question: Are all ~30 current providers nonprofit corporations? 
· Answer: No, there is also one county-run EE provider (Hennepin)
· Question: Regarding 268A.15.9 “At the commissioner’s discretion, paid work on the premises of a rehabilitation facility may be certified as an integrated setting after a site review by DEED.” Is this done? And how? 
· Answer: Yes, occasionally. However, there are no objective measurable standards in the statute or EE rules to guide the department in determining whether a setting is or is not integrated. So, the assessment process may be somewhat arbitrary and the outcome may vary based different reviewer’s interpretations and processes. Challenges present when payment is done for work onsite of service provider. There is a fear of ‘gaming’ the system versus ‘real’ employment. However there is another argument that providers who legitimately want to hire some of their clients can offer authentic work opportunities, and hiring their clients is yet another way they can 'walk the talk' by employing qualified people with disabilities as part of their staff. We think there is a distinction to be made with statutory language revision. 
· Major questions central to this topic include:
· The definitions and implications of 'integration', 'integrated settings' and 'most integrated setting'. 
· The definition and implications of 'competitive employment' and 'community based'. 
· Guidance for provider organizations regarding integration and competitive employment requirements 
· Monitoring mechanisms for the accountable agency for integration and competitive employment requirements
Potential Alternatives & Implications
· VRS Senior Rehabilitation Consultant Anita Kavitz walked the EE Rule Revision Advisory Committee through a rule and statute index of EE program topics organized to provide descriptions and issues by topic and indexed to specific statutes and/or EE rule components. 
· After an introduction to the entire index, the committee achieved consensus on change recommendations for several of the indexed items. Anita will update the index to reflect the EE Rule Revision Advisory Committee's recommendations (listed in recap below) on all the items agreed upon as well as any status notations on the remaining open topics. 
· An updated index will be distributed to the committee prior to the next meeting.
· The committee agreed to approve the change recommendations discussed and to continue work on the remaining index items at future meetings. 


Recap of Working Session
Advisory discussion topic: State certification of service providers 
The advisory recommends:
a. Recommendations were approved for changes to the following Statute and/or Rule topics listed as follows (note: details are documented in 'EE Certification Index w/ Recommended Changes' table prepared by Anita Kavitz following the 9/17/2014 EE Rule Revision Advisory Committee and submitted on 9/29/14): 
· M.S. 268A, Subd.03(a)	DEED powers and duties
· M.S. 268A, Subd.06.1	Application (Certifiable entities) 
· M.S. 268A, Subd.07.1	Certification - benefits
· M.S. 268A, Subd.07.2	Certification - Grievance procedure
· M.S. 268A, Subd.07.3 (new)	Certification - audit requirement
· M.S. 268A, Subd.15.7	Withdraw funds
· M. Rules, 3300.2010, Subp.4(C)	Certification - Grievance procedure
· M.Rules, 3300.2010, Subp.4(F)	Governing board
· M. Rules, Subp.4(F)	Governing board
· M. Rules, Subp.4(G)	Governing board and management staff
· M. Rules, Subp.4(H)	Governing board - fiduciary training
The discussion was drawn to a close due to meeting end. This topic will be resumed at the next meeting in connection with the introduction of Group Two Topics. 


Next Steps & Wrap Up 
Preview for October 8th Working Session:
· Updates on Group One Topics as needed 
· Begin discussion on Group Two Topics:
· Federal Legal Implications for Olmstead
· Capping Non-competitive Employment 
· Eligibility of Workers 
 Remaining 2014 Advisory meeting dates are:
· Oct 8, 15, 29
· Nov 12, 19
· Dec 10, 17
Meeting Adjourned
The meeting was adjourned at 2:30pm. 
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