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On April 21% the SEC’s Division of Corporate Finance released two compliance and
disclosure interpretations that are of importance to businesses seeking to conduct
securities offerings using online electronic platforms.

In Question 110.02 the SEC addressed the issue of circumstances where an issuer
distributes an electronic communication in compliance with Rule 134 (on when a
communication is not considered a prospectus) and Rule 433 (on free writing
prospectuses) using a social media site which allows recipients to retransmit the
received communication. In such a case, must the issuer ensure compliance with Rule
134 and 433 by the third party retransmitting the communication?

The SEC’s answer is that if the third party is neither and offering participant not acting
on behalf of the issuer or an offering participant and the issuer’s has no involvement
in the retransmission other than preparation of the original communication then the
retransmission would not be attributable to the issuer.

In Question 110.01 the SEC addressed a circumstance in which an electronic
communication is posted on a platform which limits the number of characters or
amount of text that can be displayed and this limitation prevents the display, or full
display, of required disclosure statements under Rule 134. In such a circumstance is a
hyperlink to the full disclosure statement allowed?

The SEC’s answer is that a hyperlink would satisfy the Rule requirements in three
limited circumstances:

e Where the communication is distributed through a platform with technological
limitations on the number of characters or amount of text;

e Including the required statements in their entirety would cause the
communication to exceed the limit on number of characters or amount of text;

e The communication contains an active hyperlink to the required statements and
“prominently conveys, through introductory language or otherwise, that
important or required information is provided through the hyperlink.”

The SEC’s interpretation is explicit that use of a hyperlink is not appropriate in cases
where the communication platform does have the capacity to display the required
statements along with the other information.
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Small Business Notes is published to offer timely, accurate, and useful information on topics
of concern to small businesses in Minnesota. It is for general information purposes only. It is
not legal advice and should not be relied on for resolution or evaluation of legal issues or
questions. Readers are advised to consult with their private legal advisors for specific legal
advice on any legal issues they may have.

Information in Small Business Notes on tax matters, both federal and state, is not tax advice
and cannot be used for the purposes of avoiding federal or state tax liabilities or penalties or
for the purpose of promoting, marketing or recommending any entity, investment plan or
other transaction. Readers are advised to consult with their private tax advisors for specific
tax advice on any tax related issues they may have.
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