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OAH 71-1005-35377

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF COMMERCE

In the Matter of the Real Property FINDINGS OF FACT,
Appraiser License of Bobby John CONCLUSIONS OF LAW, AND
Mangelsen RECOMMENDATION

This matter came before Administrative Law Judge Jessica A. Palmer-Denig for a
hearing on December 3, 2018. The record closed upon the filing of written closing
arguments on December 21, 2018.

Anthony de Sam Lazaro, Assistant Attorney General, appeared on behalf of the
Minnesota Department of Commerce (Department). Bobby John Mangelsen (Licensee)
appeared on his own behalf and without legal counsel.

STATEMENT OF THE ISSUES

1. Did Licensee violate Uniform Standards of Professional Appraisal Practice
(USPAP) Standard Rule (SR) 2-2(a)(viii) (2014); Minn. Stat. § 82B.195, subds. 1, 3(1)(i)
(2018)", by failing to properly summarize comparable land sale information analyzed in
the first appraisal report for 450 Meadow Lane in Owatonna, Minnesota?

2. Did Licensee violate USPAP’s Record Keeping Rule (2014); Minn. Stat.
§§ 82B.071, subd. 2, .195, subd. 1 (2018), by failing to maintain an adequate work file
containing sufficient information to support the opinions and conclusions reached in the
first appraisal report for 450 Meadow Lane?

3. Did Licensee violate USPAP SR 1-1(a) (2014); Minn. Stat.
§§ 82B.094(a)(8), .195, subds. 1, 3(1)(vi) (2018), by failing to ensure that the second
appraisal report for 450 Meadow Lane used properly comparable properties and applied
proper and consistent adjustments to comparable properties?

4. Did Licensee violate USPAP SR 2-1(a) (2014); Minn. Stat.
§§ 82B.094(a)(8); .195, subd. 1; .20, subd. 2(7) (2018), by failing to ensure that the
appraisal report for 55017 180th Street in Austin, Minnesota accurately identified legal
attributes of the property, discussed the impact of the property’s location in a FEMA-
designated flood zone, and properly analyzed the property’s highest and best use?

" For each statutory citation, the most current version of the statute is cited unless it is necessary to cite an
“earlier version due to a change in the law. For citations to USPAP, the 2014-2015 standards are cited
throughout. See Exhibit (Ex.) 14 (USPAP 2014-2015 Excerpts).



5. Did Licensee violate USPAP SR 2-2(a)(viii); Minn. Stat. §82B.195,
subds. 1, 3(1)(i), by failing to properly summarize comparable land sale information in an
appraisal report for 1855 Mapleview Place NE? in Owatonna, Minnesota?

6. Did Licensee violate USPAP’s Record Keeping Rule; Minn. Stat.
§§ 82B.071, subd. 2, .195, subd. 1, by failing to maintain an adequate work file containing
sufficient information to support the opinions and conclusions reached in the appraisal
report for 1855 Mapleview Place NE?

SUMMARY OF RECOMMENDATION

The Administrative Law Judge concludes that the Department did not establish by
a preponderance of the evidence that Licensee violated USPAP or applicable statutory
standards with respect to the first appraisal of 450 Meadow Lane (Counts | and II). The
Administrative Law Judge also concludes that the Department failed to establish by a
preponderance of the evidence that the second appraisal of 450 Meadow Lane relied on
improper comparable properties (Count IIl).

The Administrative Law Judge determines that the Department showed by a
preponderance of the evidence that the second appraisal report for 450 Meadow Lane
contained improper and inconsistent adjustments in violation of USPAP and applicable
statutory standards (Count lll). The Administrative Law Judge also determines that the
Department established all alleged violations related to the appraisal report for
55017 180th Street (Count IV). Finally, the Administrative Law Judge concludes that the
Department established -alleged violations regarding the appraisal report for
1855 Mapleview Place NE (Counts V and VI), except that the Department did not show
that Licensee violated Minn. Stat. § 82B.195, subd. 3(1)(i), as alleged in Count V.

Based on the violations established by the Department, the Administrative Law
Judge concludes that the Department may censure Licensee’s license and impose a
penalty.

FINDINGS OF FACT

L Background

1. Licensee is a real property appraiser licensed by the Department as a
certified residential appraiser in the State of Minnesota.?

2 The Department has identified this property as having an address of 1885 Mapleview Place NE. Based
upon the record, it appears that the correct house number is 1855, not 1885. See Ex. 7 at COMMO000320
(Appraisal for 1855 Mapleview Place NE (Apr. 11, 2014)); Ex. 8 at COMMO000481 (Work file for 1855
Mapleview Place NE). As a result, the Department should amend the Order to Show Cause to state the
correct address.

3 Ex. 126 (Licensee’s License).
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2. Michael Donahue (Donahue) is a trainee appraiser at Licensee’s appraisal
firm, Mangelsen Appraisals, Inc. (Mangelsen Appraisals).*

3. On May 23, 2018, the Department issued an Order to Show Cause finding
Licensee responsible for six violations of law, based on four appraisal reports related to
three properties.> The Order to Show Cause identified these appraisal reports as having
been prepared by Licensee or issued under his supervision® The Department
determined Licensee violated USPAP and applicable state statutes, resulting in censure
of his license and imposition of a $2,000 penalty.”

4, On June 4, 2018, Licensee requested a hearing on the Order to Show
Cause.®

. 450 Meadow Lane - First Appraisal Report

5. Licie.nsee performed an appraisal of a home at 450 Meadow Lane in
Owatonna, Minnesota, and issued an appraisal report with an effective date of May 26,
2015.° ‘

6. The appraisal report contained a section titled “Cost Approach to Value,”
which addresses the value of the property if it were vacant land."®

7. The cost approach to value is one of three real property valuation
approaches identified in USPAP, along with the sales comparison and income
approaches.'" When the cost approach is “necessary for credible assignment results”
USPAP requires that the appraiser assess the value of the property using “an appropriate
appraisal method or technique,” and consider comparable cost data.'?

8. Additionally, USPAP requires that an appraiser “summarize the information
analyzed, the appraisal methods and techniques employed, and the reasoning that
supports the analyses, opinions, and conclusions.”'® In particular, “exclusion of the sales

4 Testimony (Test.) of M. Donahue; Ex. 3 at COMMO000241 (Appraisal of 450 Meadow Lane (Sept. 4, 2015)).
5 Ex. 1 (Order to Show Cause).

& Id.

"Id.

8 Ex. 1 (Letter from Licensee to the Department (June 4, 2018)).

% Ex. 2 (Appraisal Report for 450 Meadow Lane (May 26, 2015)).

10 Jd. at COMMO00192; Test. of James Rist; Test. of Henry Wujcik, Jr.

1 See USPAP SR 2-2(a)(viii) (identifying these three approaches and requiring an appraiser to explain a
decision not to use any one of the three approaches); Ex. 14 (Excerpts of 2014-2015 USPAP).

2 See USPAP SR 1-4(b) (2014) (explaining the requirements of the cost approach). The parties offered
copies of various USPAP provisions as exhibits in this case, but did not offer USPAP SR 1-4(b). The
Administrative Law Judge notes that USPAP is incorporated into the statutory standards governing
regulation of appraisers. See Minn. Stat. §§ 82B.195, subd. 1, .021, subd. 26 (2018). As a result of this
statutory incorporation, the Administrative Law Judge may review and reference USPAP rules that were
not included among the exhibits received at the hearing.

8 USPAP SR 2-2(a)(viii).
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comparison approach, cost approach, or income approach must be explained.”* USPAP
does not specify the level of detail required for an explanation of the exclusion of a
particular approach to valuation.'®

9. USPAP also requires that the appraiser maintain a “workfile for each
appraisal” containing all “data, information, and documentation necessary to support the
appraiser’s opinions and conclusions and to show compliance with USPAP, or references
to the location(s) of such other documentation.”'® A work file “must be in existence prior
to the issuance of any report.”"’

10.  As to the cost approach in the appraisal of 450 Meadow Lane, Licensee
. stated: “The site value determination was based upon analysis of similar comparable land
sales located throughout the surrounding subject area.”’® Licensee included an “opinion
of site value” of $27,000.°

11.  The report did not provide any additional information about, or
summarization of, comparable land sales in any detail, and Licensee’s work file for this
appraisal contained no documentation supporting an analysis of comparable land sales.?°

12.  In afield labeled “Comments on Cost Approach,” Licensee stated that “[t]he
cost approach to value does not apply. Itis for this reason that the approach has been
developed.”?!

13. The “Reconciliation” section of the report contained Licensee’s final
estimate as to the value of the property, and this section specifically called for an
indication of his choice of valuation approach.?? Licensee provided a valuation estimate
under only one valuation method, the sales comparison approach.?® Licensee indicated
that the cost approach to value had been considered, but that it was not “deemed
applicable” and “for this reason” was not developed.?* In the space for “Cost Approach
(if developed),” Licensee entered the number zero.?5

“d.

5 /d.

8 USPAP Record Keeping Rule; see Ex. 14; see also Minn. Stat. § 82B.071, subd. 2 (requiring retention
of a work file and establishing required contents).
7 USPAP Record Keeping Rule.

'8 Ex. 2 at COMMO000192.

9 d,

2 Id.; Ex. 4a (Work file for May 2015 Appraisal of 450 Meadow Lane); Test. of J. Rist; Test. of H. Wujcik.
21 Ex. 2 at COMMO000192. Licensee made a typographical error by omitting the word “not” in the second
sentence of his comments. The record reflects that the cost approach to value was not developed in this
appraisal, as noted in the findings below.

2 |d. at COMMO000191.

=g,

2 Id.

2 [d.
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14.  In the addendum to the appraisal report, Licensee stated:

All three approaches to value have been considered. However the cost
approach and the income approach to value do not apply. It is for this
reason that neither approach has been developed. The sales comparison
approach to value was the only determining factor toward the final opinion
of market value.?®

15. In the section of the report entitled “Appraiser's Certification,” Licensee
stated:

| developed my opinion of the market value of the real property that is the
subject of this report based on the sales comparison approach to value . . . .
| further certify that | considered the cost and income approaches to value
but did not develop them, unless otherwise indicated in this report.?’

16. Though the appraisal report for 450 Meadow Lane contained some
information related to the cost approach, the record reflects that Licensee did not develop
the cost approach or rely on it in formulating his opinion as to the value of 450 Meadow
Lane.

. 450 Meadow Lane - Second Appraisal Report

17.  Donahue performed a second appraisal of 450 Meadow Lane, and issued
an appraisal report with an effective date of September 4, 2015.28

18.  This appraisal report contained a supervisory appraiser's certification,
stating that the supervisory appraiser certifies and agrees to the following statements:

| directly supervised the appraiser for this apprabisal assighment, have read
the appraisal report, and agree with the appraiser’s analysis, opinions,
statements, conclusions, and the appraiser’s certification.

| accept full responsibility for the contents of this appraisal report, including,
but not limited to, the appraiser's, analysis, opinions, statements,
conclusions, and the appraiser’s certification.

This appraisal report complies with the Uniform Standards of Professional
Appraisal Practice that were adopted and promulgated by the Appraisal

26 Ex. 2 at COMMO00204.
27 |d. at COMMO00194.
28 Ex. 3 (Appraisal Report for 450 Meadow Lane (Sept. 4, 2015)); Test. of M. Donahue.
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Standards Board of The Appraisal Foundation and that were in place at the
time this appraisal report was prepared.?°

19. Licensee sighed the report as the supervisory appraiser and was
responsible for its content.3°

20. Donahue utilized the sales comparison approach to determine the value of
450 Meadow Lane.?!

21. Under USPAP, “[iln developing a real property appraisal, an appraiser
must . . . be aware of, understand, and correctly employ those recognized methods and
techniques that are necessary to produce a credible appraisal.”?

22. When using the sales comparison approach, an appraiser selects
comparable properties, which are then analyzed and adjusted to arrive at a valuation.®3

23. A comparable property is one that the market deems to be similar to the
subject property.>* Generally, appraisers select comparable properties that are in close
enough proximity to be in the subject property’s market area, and that are of similar age
and levels of finish.3°

24. The Federal National Mortgage Association (FNMA or Fannie Mae)
recommends that comparable sales be located within a one-mile radius of the subject
property, and be no more than six months from the' date of sale.3®

25. In the second appraisal report on 450 Meadow Lane, Donahue selected
different comparable properties than those Licensee identified in the first appraisal
report.”

26. In the first report, Licensee identified comparable properties located
between 0.08 and 0.74 miles away from 450 Meadow Lane.3® In the second appraisal
report, Donahue selected properties that were not in the immediate area of 450 Meadow
Lane, but were instead located between 1.71 and 2.47 miles away.®®

2 Ex. 3 at COMMO00241; see also Minn. Stat. § 82B.094(a)(8) (stating that a supervisory licensee may
sign off on a trainee’s report if the supervisor “accepts full responsibility for the appraisal report by signing
and certifying that the report complies with USPAP”).

80 Ex. 3 at COMMO000241.

31 |d. at COMM000237, COMMO000248.

32 USPAP SR 1-1(a); Ex. 14.

33 See USPAP SR 1-4(a) (2014) (“When a sales comparison approach is necessary for credible assignment
results, an appraiser must analyze such comparable sales data as are available to indicate a value
conclusion.”).

34 Test. of J. Rist.

3 Test. of H. Wujcik; Test. of M. Donahue.

3 Ex. 3 at COMMO000248.

37 Ex. 2 at COMMO000191, COMMO000196; Ex. 3 at COMMO000237, COMMO000242; Test. of M. Donahue.,
38 Ex. 2 at COMMO000191, COMMO000196.

% Ex. 3 at COMMO000237, COMM000242.
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27. 450 Meadow Lane was constructed 38 years before the two appraisals at
issue were conducted.*® The comparable properties Licensee identified in the first
appraisal report were built 27, 38, 38, 40, and 41 years before the effective date of the
appraisal report.4’ As of the second report’s effective date, the comparable properties
Donahue selected were built 16, 22, 26, 47, and 53 years before.#?

28. Donahue selected different comparable properties for the second appraisal
because 450 Meadow Lane underwent substantial improvements, including a high-quality
kitchen remodel, in the time between the first and second appraisals, and the level of
finish quality of the home overall-'was higher as of the time of the second appraisal.*?
Donahue looked to a wider geographic area, and a broader age range of homes, to
identify comparable properties with similar quality of construction and condition.*4

29. To arrive at a valuation for 450 Meadow Lane, Donahue applied
adjustments to the value of 450 Meadow Lane and the comparable properties he
selected . 4®

30. Adjustments are derived from the market as a reflection of the market's
reaction to differences between properties.*® Adjustments are applied by determining the
market value of common home features, such as bedrooms and bathrooms, and then
using those values to adjust between the value of a subject property and comparable
properties with different features.#” Adjustments should be consistent across a report,
reflecting a constant market value for each feature, and are not specific to the subject
property or any individual comparable property.*®

31.  In applying adjustments, an appraiser must not “use adjustments to the
comparable sales that do not reflect the market’s reaction to the differences between the
subject property and the comparables, or fail to make adjustments when they are clearly
indicated.”?®

32.  Donahue did not fully explain adjustments resulting in net changes of $0.5°
An adjustment applied for the lot size of the second comparable was stated inconsistently

40 Ex. 3 at COMMO000237.

4 Ex. 2 at COMMO000191, COMMO000196.

42 Ex. 3 at COMMO000237, COMMO000242.

43 Test. of M. Donahue.

4 Id.; Ex. 3 at COMMO000248; see also id. at COMM000250 (addressing revision requests, noting reasons
that other suggested comparable properties were not appropriate comparables, and providing justification
for comparables selected based on updating to 450 Meadow Lane).

45 Ex. 3 at COMMO000237, COMMO000242.

46 Test. of J. Rist.

47 Id.

“8 .

4 Minn. Stat. § 82B.195, subd. 3(1)(vi).

50 Test. of H. Wujcik.

[124256/1] 7



in the report's sales grid and addendum.5" Donahue failed to make an adjustment for
substantially different finished basement square footage.5?

33. Abasement three-quarter bathroom was under construction at 450 Meadow
Lane at the time of the second appraisal.®® Donahue characterized the condition of the
bathroom as having “marginal deferred maintenance,” “minimal deferred maintenance,”
and “[m]inor [d]eferred [m]aintenance.”® However, the bathroom was almost entirely
unfinished; the bathroom was plumbed with a toilet installed, but the walls were unfinished
with visible studs and the bathroom lacked flooring and fixtures.%® All of the materials
necessary to complete the bathroom renovation were on site, and Donahue estimated
that the bathroom renovation could be completed for an additional $500.% Therefore,
Donahue considered the bathroom as a finished bath and applied a downward $500
condition adjustment for the bathroom.’” Donahue’s description of the bathroom'’s
condition was inaccurate and the downward $500 adjustment for the cost required to
finish the bathroom was not credible.

Iv. 55017 180th Street Appraisal Report

34, Donahue conducted an appraisal of a property located at 55017 180th
Street in Austin, Minnesota, and issued an appraisal report with an effective date of
November 9, 2015.%8

35. Licensee signed the appraisal report as the supervisory appraiser.>® By
signing the report, Licensee certified that he: (1) directly supervised the appraisal
assignment, and had read the report and agreed with its analysis, opinions, statements,
and conclusions; (2) accepted full responsibility for the content of the report; and
(3) certified that the appraisal report complied with USPAP.80

36. Under USPAP, “[e]ach written or oral real property appraisal report must . . .
clearly and accurately set forth the appraisal in a manner that will not be misleading.”®’

37.  Additionally, “[n]Jo person may . . . engage in negligence or incompetence in
developing an appraisal, in preparing an appraisal report, or in communicating an
appraisal.”® One example of “render[ing] appraisal services in a careless or negligent
manner” is “making a series of errors that, although individually might not significantly

51d,

52 d.

53 Test. of M. Donahue.

54 Ex. 3 at COMMO000236, COMMO000247, COMMO00260.
55 Ex. 3 at COMMO000260; Test. of H. Wujcik.

56 Test. of M. Donahue.

5 1d.

58 Ex. 5 (Appraisal Report for 55017 180th Street (Nov. 9, 2015)); Test. of M. Donahue.
59 Jd. at COMMO000281.

80 /d.; see also Minn. Stat. § 82B.094(a)(8).

81 USPAP SR 2-1(a); EX. 14.

82 Minn. Stat. § 82B.20, subd. 2(7).
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affect the results of an appraisal, in the aggregate affects the credibility of those results,”
and an appraiser must use “due diligence and due care” to avoid such negligence.®3

38.  Correctly identifying the legal features of a property is an important function
of an appraiser, as doing so helps identify the possible risks for a client that will be
approving a mortgage on a property .t

39. The appraisal report on the Austin property indicated that the property was
not subject to any adverse site conditions, such as easements.®> However, a Mower
County Geographic Information System (GIS) map of the subject property depicts an
access road or driveway crossing through the southeastern corner of the subject
property’s lot leading to another property directly south of the subject property.6¢ As a
result, the appraisal report should have noted the existence of this access road or
driveway, and indicated that it was necessary to research and analyze the possible
existence of an easement.®”

40. The appraisal report stated that the property was located in a Federal
Emergency Management Agency (FEMA) special flood hazard area.®® The appraisal
report further indicated that a satellite overlay suggested that the property’s improvements
were located on higher ground and not in the flood plain, but that a surveyor would need
to confirm that information.®® While the appraisal report correctly described the flood plain
designation of the property, the report contained no analysis addressing whether the flood
zone location had any effect on the marketability or value of the property.”®

41.  The Austin property was being used as a duplex; the interior staircase had
been closed off and each unit was equipped with functional kitchens and baths.”

42. The home was in an area zoned as “Agricultural.””? Mower County’s zoning
ordinances identify permitted, conditional, and prohibited uses for land zoned as
agricultural.” The zoning ordinances do not list duplexes or any other multifamily housing
under any category.”™

43. The appraisal report stated that the Austin property was “a duplex” that
“does not typically conform to neighborhood land use.””® In its body and appendix, the
appraisal report stated that, with regard to zoning, the subject property’s zoning

8 USPAP SR 1-1(c) (2014).

84 Test. of H. Wuijcik.

55 Ex. 5 at COMMO000275.

86 Ex. 15 (GIS Map of 55017 180th Street, Austin); Test. of H. Wujcik.

57 Test. of H. Wujcik.

88 Ex. 5 at COMMO000283.

69 [d.

0 Id.; Test. of H. Wujcik.

" Test. of M. Donahue.

72 Ex, 5 at COMMO000283,

;Z Ex. 110a (Mower County Agricultural Zoning Ordinances).
Id.

5 Ex. 5 at COMMO000283.

[124256/1] 9



compliance was considered to be legal and that the property was “deemed legal and
conforming.””® The report did not identify the Mower County zoning ordinance or analyze
its impact on the property’s legal use.””

44.  During the Department’s investigation, Licensee and Donahue prepared a
document responding to the Department’s concerns, which Licensee provided to the
Department by email.”® With regard to the zoning issue for the Austin property, the
document states:

My original zoning research was conducted for a single family dwelling, as
the original order was placed. This was not re-researched as the client
order changed to multi-family/small income. This was an error on the
appraiser’s part. Discussions with Mower County did reveal that the subject
property is not a permitted use as a two unit property under its current
agricultural zoning ordinance. It is unclear from the county if a conditional
use permit would actually be approved under its current ordinance.’

45.  The appraisal report for the Austin property identified its “highest and best
use” as a “single family dwelling.”®°

46. Under USPAP, an appraiser must “develop an opinion of the highest and
best use of the real estate.”' In doing so, “[a]n appraiser must analyze the relevant legal,
physical, and economic factors to the extent necessary to support the appraiser’s highest
and best use conclusion(s).”®?

47. The highest and best use of a property is the appraiser's opinion as to
“effectively what the property is.”® The highest and best use of a property is determined
through application of a four-part test identifying the use that is legally permissible,
physically possible, financially feasible, and that results in the highest monetary return .8

8 Ex. 5 at COMM000275, COMMO000283.

7 |d. Mr. Donahue testified that he contacted the Mower County assessor's office and was told that a multi-
family dwelling on the property was legal unless specifically prohibited. Test. of M. Donahue. The
Administrative Law Judge has not credited this testimony, in part because Licensee’s explanation regarding
information obtained from Mower County contradicts Mr. Donahue’s statement. See Ex. 10 at COMMO00055
(email with attachment from Licensee to J. Rist (Dec. 21, 2017 2:49 PM CST)). Additionally, Mr. Donahue
failed to document such a conversation and failed to address the conflict between such advice and the
language of the ordinance. Test. of M. Donahue; see generally Ex. 5.

78 Ex. 10.

7® |d. at COMMO000555.

80 Ex. 5 at COMMO000287.

81 USPAP SR 1-3(b) (2014).

8 Id,

8 Test. of J. Rist.

84 1d.
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48. In an “as-is” appraisal, an appraiser must value the property according to
its highest and best use.®® The appraisal for the Austin property was an “as-is”
appraisal .8

49.  Despite identifying a single family dwelling as the highest and best use for
the Austin property, Donahue valued the property in its non-conforming use as a duplex.®’

50. Inresponse to a revision request regarding analysis of the highest and best
use, the report stated:

It is the appraiser’s opinion that the highest and best use for this property is
a single family dwelling. However, the property certainly has value in it's
[sic] present use, and the determination to make this appraisal “subject {o”
conversion to a single family dwelling must be made by the client and
property owner 8

51.  During the Department’s investigation, Licensee reiterated that the highest
and best use of the property was as a single family residence, but also stated that “[yJou
can never appraise a two unit property as a single family home.”8°

V. 1855 Mapleview Place NE Appraisal Report

52. Licensee performed an appraisal of a residence at 1855 Mapleview Place
Northeast in Owatonna, Minnesota, and issued an appraisal report with an effective date
of April 11, 2014.%0

53.  For this appraisal, License used the cost approach to reach a valuation of
$382,100.%" Licensee stated that the sales comparison approach was the best indication
of market value, but that the cost approach “adds additional support,”? and was used “as
supporting documentation” for the sales comparison approach.”? '

54. The appraisal report contained a section on the cost approach to value, in
which Licensee wrote: “[{]he site value determination was based upon analysis of similar
comparable land sales located throughout the surrounding area.”® Licensee stated that
“[clost estimates were determined from local builders, realtors, Marshal & Swift, and
current construction contracts,” and Licensee indicated that the reader should “see Cost

8 Id.

8 Ex. 5 at COMMO000285. ' ;

87 |d. at COMMO000276-77, COMMO000282; Test. of M. Donahue.

88 Ex. 5 at COMMO000287.

8 Ex. 10 at COMMO000555.

% Ex. 7 (Appraisal Report for 1855 Mapleview Place NE (Apr. 11, 2014)).
1 |d. at COMMO000322, COMMO000323, COMMO000331.

2 |d. at COMMO000322.

% Jd. at COMMO000331.

% Jd. at COMMO000323.
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Approach to Value in the addendum.”®® Neither the appraisal report, nor the addendum,
contained any additional information about the basis of Licensee’s opinion of value under
the cost approach.% :

55.  The report did not contain any other information about comparable land
sales or explain Licensee’s analysis of such sales in support of his valuation under the
cost approach.%’ |

56. During its investigation, the Department requested that Licensee provide
his entire work file for the 1855 Mapleview Place NE appraisal.®® The work file Licensee
provided contained no information or details regarding comparable land sales or
Licensee’s use of such data to formulate an opinion under the cost approach to value.®®

VL. Investigation and Sanctions

57. Red Sky Risk Services, LLC (Red Sky), which is associated with U.S. Bank,
NA (US Bank), was Licensee’s client with respect to the appraisals at issue in this
matter.’® Red Sky investigated the appraisals and determined that Licensee had not
complied with regulatory requirements, including USPAP.'®"  Ultimately, Red Sky
determined that Licensee was ineligible to provide appraisals for US Bank and notified
him that it would file a complaint with the state.%2

58. The Department received a complaint regarding Licensee’s appraisals from
Red Sky.'%® The Department must investigate all complaints.'04

59. In determining the penalty imposed by the Order to Show Cause, the
Department imposed a penalty consistent with its prior actions.0

VII. Incorporation

60. Any conclusion of law more properly considered as a finding of fact is
incorporated herein.

61.  Any fact stated in the Memorandum that is not referenced in these findings
of fact is incorporated herein.

5 Id.

6 See generally Ex. 7.

 Id,

% Test. of J. Rist.

% [d.; Ex. 8 (Work file for Appraisal of 1855 Mapleview Place NE).
:00 Ex. 113 (Letter from Susan Beiseker to Licensee (Feb. 1, 2016)).
.

102 Id.

103 Test, of J. Rist.

104 Id

105 Id.
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CONCLUSIONS OF LAW

1. The Administrative Law Judge and the Commissioner of Commerce
(Commissioner) have jurisdiction to consider this matter pursuant to Minn. Stat. §§ 14.50,
45.027, subd. 7, 82B.07 (2018).

2. The Department has complied with all procedural requirements of law and
rule and this matter is properly before the Administrative Law Judge and the
Commissioner.

3. The Department bears the burden of proof to show that Licensee committed
the alleged violations by a preponderance of the evidence.%

4, USPAP is incorporated into the statutory standards governing the conduct
of appraisals under Minnesota law.'°” Therefore, USPAP rules have the force of law.

L First Appraisal Report for 450 Meadow Lane (Couhts I and II)

5. Licensee did not utilize the cost approach in developing his valuation
opinion in the first appraisal report for 450 Meadow Lane, and stated in the appraisal
report that it was not applicable and had not been developed. Therefore, the Department
did not establish by a preponderance of the evidence that Licensee violated Minn. Stat.
- § 82B.195, subd. 1, USPAP SR 2-2(a)(viii), by failing to properly summarize information
analyzed regarding comparable land sales.

6. Because Licensee did not develop the cost approach in the first
450 Meadow Lane appraisal report, or rely on comparable land sales in in forming his
opinion on valuation, Licensee was not required to include information on comparable
land sales in his work file. Therefore, the Department has not established by a
preponderance of the evidence that Licensee violated USPAP’s Record Keeping Rule or
Minn. Stat. § 82B.071, subd. 2.

7. Minn. Stat. § 82B.195, subd. 3(1)(i), requires that an appraiser must not
“knowingly . . . include inaccurate or misleading factual data about . . . comparable sales”
in an appraisal report.18

8. Licensee did not include data regarding comparable land sales in the
appraisal report or in his work file. As he did not utilize comparable land sales and did
not make statements about such sales, the Department has not shown by a
preponderance of the evidence that Licensee knowingly included inaccurate or
misleading factual data in violation of Minn. Stat. § 82B.195, subd. 3(1)(i).1%°

108 Minn. R. 1400.7300, subp. 5 (2017).

197 Minn. Stat. §§ 82B.021, subd. 26, .195, subd. 1.

108 Minn. Stat. § 82B.195, subd. 3(1)(i).

19 The Department argues that the first 450 Meadow Lane report and work file were deficient, not just as
to land valuation comparables, but also as to valuation adjustments made to the improved property
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. Second Appraisal Report for 450 Meaddw Lane (Count Ill)

9. Licensee established a basis for Donahue’s use of particular comparable
properties in the second appraisal report for 450 Meadow Lane and the Department
provided no evidence to rebut that explanation. As a result, the Department did not
establish by a preponderance of the evidence that Licensee violated Minn. Stat.
§ 82B.195, subd. 1, USPAP SR 1-1(a), by failing to ensure the.second appraisal of
450 Meadow Lane used properly comparable properties.

10. Donahue used improper and inconsistent adjustments in the second
appraisal report for 450 Meadow Lane, resulting in an appraisal that lacked credibility, in
violation of USPAP SR 1-1(a), Minn. Stat. 82B.195, subds. 1, 3(1)(vi). As the supervisory
appraiser, Licensee is responsible for the content of the appraisal report,'® and he failed
to ensure that the report complied with USPAP. Therefore, the Department established
by a preponderance of the evidence that Licensee violated USPAP SR 1-1(a), Minn. Stat.
82B.195, subds. 1, 3(1)(vi).

M. Appraisal Report for 55017 180th Street (Count 1V)

11.  As the supervisory appraiser, Licensee was responsible for the content of
the appraisal report on 55017 180th Street and for ensuring that it complied with
USPAP. 111 ‘

12.  The appraisal report for 55017 180th Street failed to identify a possible
easement; did not analyze the effect of the FEMA flood zone designation on the value of
the subject property; and did not accurately address the conflict between the zoning
ordinance and the use of the home as a multi-family dwelling. As a result of these
deficiencies, the Department established by a preponderance of the evidence that
Licensee failed to accurately set forth the appraisal in a matter that was not misleading in
violation of Minn. Stat. § 82B.195, subd. 1, USPAP SR 2-1(a).

13.  The appraisal report did not accurately identify legal attributes of the
property at 55017 180th Street, failed to analyze the impact of the flood zone designation
on marketability, and valued the property as a multi-family dwelling despite the conflict
between that use and the zoning ordinance, as well as the determination that the highest
and best use was as a single family dwelling. The Department established by a

comparables selected. See Department’s Closing Argument at 2 (Dec. 21, 2018) (citing to Ex. 4a, which
is the work file for the first 450 Meadow Lane appraisal, and arguing that the report “additionally did not
include support for value adjustments made for comparable properties in the work file”). The Department
alleged that Licensee failed to summarize comparable land sales in this report, and did not make any
allegation regarding the improved property comparables identified in the report. See Ex. 1 at 3 (Notice and
Order for Prehearing Conference and Hearing (July 11, 2018)); see also Ex. 1 (Order to Show Cause at 2,
11 8). Asthe Department did not plead an allegation relating to this argument, the Administrative Law Judge
will not consider it.

"0 Minn. Stat. § 82B.094(a)(8).

11 Id.
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preponderance of the evidence that these errors amounted to negligence, for which
Licensee is responsible, in violation of Minn. Stat. § 82B.20, subd. 2(7).

IV.  Appraisal Report for 1855 Mapleview Place NE (Counts V and Vi)

14.  Licensee developed the cost approach in the appraisal of 1855 Mapleview
Place NE, but failed to summarize information regarding comparable land sales used for
this analysis in the appraisal report. Therefore, the Department established by a
preponderance of the evidence that Licensee failed to summarize information analyzed
in violation of Minn. Stat. § 82B.195, subd. 1, USPAP SR 2-2(a)(viii).

15.  Licensee’s work file did not contain information regarding comparable land
sales used to analyze the value of the property under the cost approach. Therefore, the
Department established by a preponderance of the evidence that Licensee failed to
maintain a work file as required by Minn. Stat. § 82B.071, subd. 2, .195, subd. 1, and the
USPAP Record Keeping Rule.

16.  Licensee did not include data regarding comparable land sales in the .
appraisal report for 1855 Mapleview Place NE, and as such, the appraisal report did not
contain inaccurate or misleading factual data on comparable sales. Therefore, the
Department did not establish a violation of Minn. Stat. § 82B.195, subd. 3(1)(i), by a
preponderance of the evidence.

V. Penalty

17.  The Commissioner may censure a person if the Commissioner finds that an
order is in the public interest and that the person has violated any law, rule, or order
related to the duties and responsibilities entrusted to the Commissioner.'?

18.  The Commissioner may “may impose a civil penalty not to exceed $10,000
per violation upon a person who violates any law, rule, or order related to the duties and
responsibilities entrusted to the [Clommissoner unless a different penalty is specified.”!'3

19.  The Commissioner may impose discipline upon a licensee based upon a
violation of the standards of professional practice applicable to property appraisers.’*4

20. The Department established by a preponderance of the evidence that
Licensee engaged in violations of the standards of professional practice for property
appraisers, which are incorporated into Minnesota law, as well as other statutes. As a
result, the Commissioner may censure Licensee and impose a penalty. Such sanctions
are in the public interest. :

VI. Incorporation

12 Minn. Stat. § 45.027, subd. 7(a)(1)-(2).
113 Minn. Stat. § 45.027, subd. 6 (2018).
114 Minn. Stat. § 82B.20, subds. 1, 2(13) (2018).
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21.  Any finding of fact more properly conS|dered a conclusion of law is
incorporated herein.

22. Any portion of the Memorandum more properly included as a conclusion of
law is incorporated herein,

Based upon the record in this case, and for the reasons explained in the
accompanying Memorandum, which is incorporated herein, the Administrative Law Judge
issues the following:

RECOMMENDATION

The Administrative Law Judge determines that the Commissioner may censure
Licensee and impose a penalty on Licensee’s license based upon a preponderance of
the evidence showing that Licensee: (1) failed to ensure that the second appraisal report
for 450 Meadow Lane applied proper and consistent adjustments to comparable
properties in violation of USPAP SR 1-1(a); Minn. Stat. §§ 82B.094(a)(8), .195, subds. 1,
3(1)(vi) (Count Ill); (2) failed to ensure that the appraisal report for 55017 180th Street in
Austin, Minnesota accurately identified legal attributes of the property, discussed the
impact of the property’s location in a FEMA-designated flood zone, and properly analyzed
the property’s highest and best use in violation of USPAP SR 2-1(a); Minn. Stat.
§§ 82B.094(a)(8); .195, subd. 1; .20, subd. 2(7) (Count IV); and (3) with regard to the
appraisal report for 1855 Mapleview Place NE, failed to summarize information analyzed
regarding comparable land sales in violation of USPAP SR 2-2(a)(viii); Minn. Stat.
§ 82B.195, subd. 1, and failed to maintain an adequate work file in violation of USPAP’s
Record Keeping Rule; Minn. Stat. §§ 82B.071, subd. 2, .195, subd. 1 (Counts V and VI).

The Administrative Law Judge determines that the Department: (1) did not
establish violations related to the first appraisal of 450 Meadow Lane, as alleged in Counts
| and Il; (2) did not show Licensee failed to ensure the use of properly comparable
properties in the second appraisal of 450 Meadow Lane, as alleged in Count lil, and
(3) did not prove that Licensee use inaccurate or misleading factual information regarding
comparables, as alleged in Count V. As a result, these allegations should be deleted
from the Order to Show Cause. Further, the Order to Show Cause should be amended
to correct a typographical error regarding the address stated for 1855 Mapleview Place
NE.

" Dated: January 22, 2019

SSICA A. PALMER-DENIG
ministrative Law Judge
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NOTICE

This Report is a recommendation, not a final decision. The Commissioner will
make the final decision after a review of the record. Under Minn. Stat. § 14.61 (2018), the
Commissioner shall not make a final decision until this Report has been made available
to the parties for at least ten calendar days. The parties may file exceptions to this Report
and the Commissioner must consider the exceptions in making a final decision. Parties
should contact Steve Kelley, Commissioner, Department of Commerce, Attn: Heidi
Retterath, Suite 500, 85 Seventh Place East, St. Paul, MN 55101, (651) 539-1445, to
learn the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation -
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2018). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline imposed.

Under Minn. Stat. § 14.62, subd. 1 (2018), the Commissioner is required to serve
its final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law. '

MEMORANDUM

This proceeding arises from Licensee’s appeal of an Order to Show Cause issued
by the Department on May 23, 2018, finding that Licensee violated professional standards
applicable to property appraisers under Minnesota law, as well as other statutory
standards. The Department sought to censure Licensee and impose a penalty of $2,000.
The Administrative Law Judge determines that the Department established some of the
alleged violations, and that the Commissioner may take disciplinary action against
Licensee based upon those violations.

L. Evidentiary Ruling Regarding Expert Report

The Administrative Law Judge excluded the report of the Department’s expert,
Mr. Wujcik, which was offered as Exhibit 9, pursuant to Minn. R. Evid. 702. This rule

states:

If scientific, technical, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue, a withess
qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise.
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Mr. Wujcik’'s expert report expressed opinions regarding potential violations that
the Department did not plead. The Administrative Law Judge determined that these
opinions were not helpful in understanding the evidence or determining the facts in issue,
as required by Rule 702. Further, Mr. Wujcik’s opinions related to unpleaded matters
were so intermingled with other opinions in the report, that it was not possible to effect a
* separation of the two, and exclusion of the report in its entirety was required.

Mr. Wujcik was allowed to testify regarding his opinion as to matters the
Department had alleged.’® He also was permitted access to his report on the witness
stand and used it to refresh his recollection during his testimony.'"® Therefore, no harm
to the Department resulted from exclusion of the report.

Il Legal Standard

The Department bears the burden to show by a preponderance of the evidence
that Licensee committed the violations alleged.!"” To establish a fact by a preponderance
of the evidence, “it must be more probable that the fact exists than that the contrary
exists.”!"® If the evidence is equally balanced, then that fact or issue has not been proven
by a preponderance of the evidence.!®

L. First 450 Meadow Lane Appraisal Report (Counts | and Il)

Counts | and Il concern an appraisal report Licensee prepared for a residential
property at 450 Meadow Lane in Owatonna, Minnesota.’® In Count |, the Department
alleges that Licensee failed to summarize information regarding comparable land sales
used to value the property under the cost approach to value, which considers the value
of a property as vacant land."?" In Count Il, the Department alleges Licensee failed to
keep an adequate work file containing information on comparable land sales supporting
his analysis. The Administrative Law Judge concludes that the Department has not
established the allegations in Counts | and Il by a preponderance of the evidence.

The record shows that Licensee did not develop the cost approach to value in
performing the first appraisal of 450 Meadow Lane. The appraisal report contained some
information related to a cost approach valuation, including stating that “[tlhe site value
determination was based upon analysis of similar comparable land sales located
throughout the surrounding subject area, and “opinion of site value” of $27,000.'2? Yet,
the appraisal report repeatedly stated that the cost approach had not been developed
and in the section for “Cost Approach (if developed),” Licensee entered the number

18 Test. of H. Wujcik.

118 jof

"7 Minn. R. 1400.7300, subp. 5.

"8 City of Lake Elmo v. Metropolitan Council, 685 N.W.2d 1, 4 (Minn. 2004).
119 Id.

120 See Ex. 2.

121 Test. of H. Wujcik; Test. of J. Rist.

122 Ex. 2 at COMMO000192.
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zero.'?® Licensee addressed the issue in the appraiser’s certification,'?* and also stated
in the addendum that:

All three approaches to value have been considered. However the cost
approach and the income approach to value do not apply. It is for this
reason that neither approach has been developed. The sales comparison
approach to value was the only determining factor toward the final opinion
of market value.?5

USPAP does not mandate that the cost approach to value be used in all
circumstances, but merely requires that if it is not used, exclusion of the approach must
be explained.'”® USPAP does not specify the level of detail required for an appraiser's
explanation of the exclusion of any approach to value.'? It is possible that “best
practices” for appraisers would require more explanation than Licensee gave, and that a
client might consider Licensee’s appraisal report sloppy and not up to its own internal
standards. The issue in this case, however, is not whether Licensee performed to the
highest standard, but whether he failed to meet the minimum threshold established by
USPAP and Minnesota law. As Licensee did not rely on the cost approach, he was not
required to summarize comparable land sales that would have supported an analysis
under that approach.

Licensee’s work file did not contain information regarding comparable land sales.
Under USPAP’s Record Keeping Rule and Minn. Stat. § 82B.071, subd. 2, an appraiser
is required to keep a work file that contains all of the data and information on which the
appraiser relies to analyze a property and formulate an opinion as to the property’s
value.'” Because the cost approach was not developed, there were no opinions or
conclusions as to the cost approach in the report, and Licensee’s failure to include data
on comparable land sales in his work file does not violate USPAP.

The Department also cited Minn. Stat. § 82B.195, subd. 3(1)(i), in Count |. This
statute requires that an appraiser must not “knowingly . . . include inaccurate or
misleading factual data about... comparable sales” in an appraisal report.”?® The
Department did not address this standard at the hearing or in its closing argument. As it
is cited in the Order to Show Cause, the Administrative Law Judge addresses whether
Licensee violated this statute as well. Licensee did not include information on comparable
land sales in the first appraisal report for 450 Meadow Lane and, as a result, no inaccurate
or misleading factual data about such sales was in the report. Therefore, the Department
did not establish a violation of this statute by a preponderance of the evidence.

123 |d. at COMMO000191.

124 |d. at COMMO000194.

125 |d. at COMMO00204.

126 YSPAP SR 2-2(a)(viii).

127 /d

128 USPAP Record Keeping Rule, Minn, Stat. § 82B.071, subd. 2.
129 Minn. Stat. § 82B.195, subd. 3(1)().
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V. Second 450 Meadow Lane Appraisal Report (Count lil)

Donahue, a trainee appraiser supervised by Licensee, performed the second
appraisal of 450 Meadow Lane, and the report was issued about four months after
Licensee’s appraisal of the same property.’3° Licensee signed the appraisal report as the’
supervisory appraiser, and according to the certification in the report'®' and under Minn.
Stat. § 82B.094(a)(8), Licensee is responsible for the content of the report and its
compliance with USPAP. '

In Count Ill, the Department makes two allegations regarding this report. First, the
Department alleges that Licensee failed to ensure that the appraisal report used properly
comparable properties. Second, the Department contends that the report applied
improper and inconsistent adjustments to comparable properties. The Administrative Law
Judge determines that the Department has not met its burden to show liability as to the
first allegation, but that it has shown Licensee failed to meet required standards as to the
second claim.

The comparables Donahue selected for the second appraisal report were located
farther away from 450 Meadow Lane, and varied to a greater degree in age, than those
Licensee analyzed in the first report.'® Donahue testified that he selected these
comparables because 450 Meadow Lane had undergone substantial renovations to bring
it to a higher level of finish than it displayed for the first appraisal, and he was required to
branch out to find properties with similar levels of finish.'33

The Department contends this appraisal violated USPAP SR 1-1(a), which states
that, “[iln developing a real property appraisal, an appraiser must... be aware of,
understand, and correctly employ those recognized methods and techniques that are
necessary to produce a credible appraisal.” The Department contends that the properties
‘Donahue selected were not in the market area of 450 Meadow Lane.'®* The Department
offered evidence that a comparable property is “one that the market deems to be similar
to the subject property.”’®® The Department also established that, generally, appraisers
select comparable properties that are in close enough proximity to be in the same market
area, and are of similar age and levels of finish.1%

The Department, however, failed to show that the comparables Donahue selected
were improper and that they rendered the appraisal not credible. Donahue articulated a
reason for selecting certain comparable properties and the Department did not offer
evidence showing that Donahue’s justification was impermissible. The Department also

130 Ex. 3; Test. of M. Donahue.

131 Ex, 3 at COMMO000241.

132 Ex. 3 at COMMO000237, COMMO000242.

133 Test. of M Donahue; see also Ex. 3 at COMMO000248, COMMO000250 (addressing revision requests,
noting reasons that other suggested comparable properties were not appropriate comparables, and
providing justification for comparables selected based on updating to 450 Meadow Lane).

134 Test. of H. Wujcik. ‘

138 Test. of J. Rist. '

136 Test. of H. Wujcik; Test. of M. Donahue.
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did not provide evidence showing that other comparable properties existed that Donahue
should have selected instead. Rather, Mr. Wujcik testified that “you would assume” that
other sales within a one-mile distance occurred between the first and second appraisals
that could have served as comparables.’” The Department offered general testimony
that a comparable property should not be so distant in age or proximity from the subject
property as to be in a different market segment, but did not link those propositions to the
specific age and distance of the comparables at issue. As a result, the Department did
not meet its burden on this claim.

The Department did show by a preponderance of the evidence that the report
relied on improper and inconsistent adjustments, rendering it not credible and in violation
of USPAP. Donahue applied adjustments to the value of 4560 Meadow Lane and the
comparable properties he selected.’®® Adjustments are used to reflect the market’s
reaction to different features of a home and should be consistently applied across a report
to each of the properties analyzed.'® Minn. Stat. § 82B.195, subd. 3(1)(vi) provides that
an appraiser must not “use adjustments to the comparable sales that do not reflect the
market’s reaction to the differences between the subject property and the comparables,
or fail to make adjustments when they are clearly indicated.”'4°

Donahue applied inaccurate and inconsistent adjustments in the second
450 Meadow Lane appraisal report. He did not fully explain adjustments resulting in net
changes of $0."! An adjustment applied for the lot size of the second comparable was
stated inconsistently in the report's sales grid and addendum.'#? Donahue also failed to
make an adjustment for substantially different finished basement square footage.'?
These adjustments were not in compliance with Minn. Stat. § 82B.195, subd. 3(1)(vi) or
USPAP.

Further, Donahue mischaracterized the condition of the basement three-quarter
bath at 450 Meadow Lane. The bathroom was under construction and unfinished, with
open walls, no flooring, and no bathroom fixtures other than a toilet.'** Yet, Donahue
characterized the bathroom’s condition as having “marginal deferred maintenance,”
“minimal deferred maintenance,” and “[mjinor [d]eferred [m]aintenance.”'> Donahue
reasoned that, because all of the materials necessary to complete the bathroom
renovation were on site, the bathroom renovation could be completed for an additional
$500.146 Therefore, Donahue considered the bathroom as a finished bath in the appraisal
report and applied a downward $500 condition adjustment for the bathroom.'’

137 Test. of H. Wuijcik.

138 £y, 3 at COMMO000237, COMMO000242.
139 Test. of J. Rist.

140 Minn. Stat. § 82B.195, subd. 3(1)(vi).

141 Test. of H. Wuijcik.

142 Id

143 Id.

144 Ex. 3 at COMMO000260; Test. of H. Wujcik.
145 Ex, 3 at COMMO000236, COMM000247, COMM000260.
146 Test. of M. Donahue.

147 Id
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Donahue’s description of the bathroom’s condition was inaccurate, his adjustment for the
bathroom in the appraisal report did not comply with Minn. Stat. § 82B.195, subd. 3(1)(vi),
and the report was rendered not credible, in violation of USPAP. ‘

V. 55017 180th Street Appraisal Report (Count V)

Donahue performed an appraisal of a residence at 55017 180th Street in Austin,
Minnesota, and issued an appraisal report with an effective date of December 1, 2015.48
Licensee signed this report as the supervisory appraiser and was responsible for its
content and compliance with USPAP.149

The Department alleges in Count IV that the report failed to comply with USPAP
because it did not accurately identify legal attributes of the property, discuss the impact
of the property’s location in a FEMA-designated flood zone, and properly analyze the
property’s highest and best use. The Administrative Law Judge determines that the
Department established the violations alleged in Count IV by a preponderance of the
evidence.

USPAP SR 2-1(a), states that “[e]lach written or oral real property appraisal report
must . .. clearly and accurately set forth the appraisal in a manner that will not be
misleading.” The report did not comply with this standard in several ways. The appraisal
report on the Austin property indicated that the property was not subject to any adverse
site conditions, such as easements,’® but a GIS map shows an access road or driveway
crossing through the southeastern corner of the subject property’s lot leading to another
property to the south.’" The appraisal report should have noted that it was possible an
easement existed.'s? Additionally, the appraisal report correctly identified that that the
property was located in a FEMA special flood hazard area,'s® but the report did not
analyze whether the flood zone location had any effect on the marketability or value of
the property.'®

Finally, the appraisal report did not correctly address a conflict between the use of
the property and a zoning ordinance, and did not accurately determine the highest and
best use of the property. The Austin property was being used as a duplex,' but the
property was zoned as agricultural land and the Mower County Zoning Ordinance does
not list multi-family housing as a permissible land use for property with that designation.’5®
The appraisal report stated that the Austin property was “a duplex” that “does not typically
conform to neighborhood land use,”’® but also stated that the property’s zoning

48 Ex. 5; Test. of M. Donahue.

149 Ey. 5 at COMMO00281: Minn. Stat. § 82B.094(a)(8).

180 Ex, 5 at COMMO000275.

51 Ex. 15; Test. of H. Wujcik. -

152 Test. of H. Wujcik.

183 Ex, 5 at COMMO000283.

154 Jd.; Test. of H. Wujcik.

1% Test. of M. Donahue.

%6 Ex. 5 at COMMO000283; Ex. 110a (Mower County Agricultural Zoning Ordinances).
157 Ex, 5 at COMMO000283.
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compliance was considered to be legal and that the property was “deemed legal and
conforming.”'®® The report failed to address the zoning and land use issues, and Licensee
subsequently admitted that this was an error.'%°

Additionally, the appraisal report identified the property’s “highest and best use” as
a “single family dwelling,”'® but Donahue valued the property in its non-conforming use
as a duplex.'®" USPAP requires an appraiser to “develop an opinion of the highest and
best use of the real estate,”? by analyzing “the relevant legal, physical, and economic
factors to the extent necessary to support the appraiser's highest and best use
conclusion(s).”'® The highest and best use of a property is determined through
application of a four-part test identifying the use that is legally permissible, physically
possible, financially feasible, and that results in the highest monetary return.'® The
Austin appraisal was an “as-is” appraisal.'®® In an as-is appraisal, the appraiser is
required to value the property according to its highest and best use.'®® Licensee failed to
ensure that the property was valued according to its highest and best use, and to ensure
that the appraisal was stated in a way that was not misleading, in violation of USPAP.

Minnesota law states that “[nJo person may... engage in negligence or
incompetence in developing an appraisal, in preparing an appraisal report, or in
communicating an appraisal.”’®” USPAP explains that one example of “render|ing]
appraisal services in a careless or negligent manner” is “making a series of errors that,
although individually might not significantly affect the results of an appraisal, in the
aggregate affects the credibility of those results,” and provides that an appraiser must use
“due diligence and due care” to avoid such negligence.'®® Licensee failed to ensure that
the appraisal report for the Austin property correctly identified the legal attributes of the
property and valued it according to its highest and best use, as required by USPAP. That
failure amounted to negligence, and the report violated Minn. Stat. § 82B.20, subd. 2(7).

VI. 1855 Mapleview Place NE Appraisal Report (Counts V and VI)

Licensee appraised a residence at 1855 Mapleview Place NE in Owatonna,
Minnesota and issued an appraisal report with an effective date of April 11, 2014.1%° The
Department's allegations regarding this appraisal in Counts V and VI mirror the
allegations it made in Counts | and |l. The Department alleges in Count V that Licensee
failed to properly summarize comparable land sale information. In Count VI, the

158 14, at COMMO000275, COMMO000283.
189 Ex. 10 at COMMO00555.

160 Ex. 5 at COMMO000287.

181 By 5 at COMMO000276-77, COMMO000282; Test. of M. Donahue.
162 YSPAP SR 1-3(b).

163 Id.

184 Test. of J. Rist.

185 Ex. 5 at COMMO000285.

168 Test. of J. Rist.

167 Minn. Stat. § 82B.20, subd. 2(7).

168 SPAP SR 1-1(c).

169 Ex. 7.
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Department contends that Licensee failed to maintain an adequate work file containing
sufficient information to support the opinions and conclusions he reached in the appraisal
report.

Unlike the first appraisal of 450 Meadow Lane, Licensee did develop the cost
approach in valuing 1855 Mapleview Place NE.'° Licensee stated the cost approach
valuation was “additional support” for his valuation under the sales comparison
approach,”'”" and was used “as supporting documentation” for the sales comparison
approach.”’”? In articulating the basis for the cost approach valuation, Licensee wrote
“[t]he site value determination was based upon analysis of similar comparable land sales
located throughout the surrounding area.””® Licensee stated that “[c]ost estimates were
determined from local builders, realtors, Marshal & Swift, and current construction
contracts,” and Licensee indicated that the reader should “see Cost Approach to Value in
the addendum.”™ Neither the appraisal report, nor the addendum, contained any
additional information about the basis of Licensee’s opinion of value under the cost
approach, and the report provided no information on the comparable land sales used in
his analysis.'”®

Under USPAP rules, an appraisal must “be consistent with the intended use of the
appraisal and, at minimum ... summarize the information analyzed, the appraisal
methods and techniques employed, and the reasoning that supports the analyses,
opinions, and conclusions.”'”® Licensee developed the cost approach in this appraisal
but failed to summarize information regarding comparable land sales to support that
analysis. This failure was a violation of USPAP.

Additionally, Licensee’s work file did not contain information that supported his
analysis under the cost approach, as required by USPAP’s Record Keeping Rule and
Minn. Stat. § 82B.071, subd. 2. During its investigation, the Department requested that
Licensee provide his entire work file for the 1855 Mapleview Place NE appraisal.'’” The
work file Licensee provided contained no information or details regarding comparable
land sales or Licensee’s use of such data to formulate an opinion under the cost approach
to value.’”® At the hearing, Licensee offered evidence of land sales that might have been
considered for this appraisal, but the document was not in the work file provided to the
Department and was dated July 29, 2018.1° A work file “must be in existence prior to the
issuance of any report.”'® The greater weight of the evidence shows that Licensee’s
work file was deficient.

70 |d, at COMMO000322, COMM000323, COMMO000331.

71 Id, at COMMO000322.

72 |d, at COMMO00331.

73 |d, at COMMO000323.

174 Id.

75 See generally EX. 7.

176 USPAP SR 2-2(a)(viil).

77 Test. of J. Rist.

178 Id.; Ex. 8 (Work file for Appraisal of 1855 Mapleview Place NE).
179 See Ex. 101 (Statistical Market Analysis (July 29, 2018)).
180 USPAP Record Keeping Rule. '
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Finally, in Count V, the Department cited Minn. Stat. § 82B.195, subd. 3(1)(i),
which provides that an appraiser must not “knowingly . . . include inaccurate or misleading
factual data about ... comparable sales” in an appraisal report. The analysis of the
allegation here is identical to that for Count |. As Licensee cited no factual data regarding
comparable land sales in the report, the report contained no inaccurate or misleading
factual data on such sales. This allegation in Count V is unproven.

VIl. Licensee’s Arguments

In addition to specific arguments regarding the Department’'s claims, Licensee
makes a number of general arguments in opposition to the Department’s case. Among
these, Licensee contends that the Department has over-regulated appraisers and that the
complaining entity in this case, Red Sky, has a vendetta against him."®' Licensee notes
the large number of appraisals he performs and asserts that the Department was required
to pick through his caseload to find minor errors in aged appraisals in order to take action
against him.'82 The Administrative Law Judge has concluded that some of the claims in
this case must be decided in favor of Licensee; however, the Administrative Law Judge
does not find the Department’s case is motivated by improper animus or that it constitutes
an overreach. Rather, the Administrative Law Judge concludes that the Department has
established Licensee failed to comply with professional appraisal standards, both as an
appraiser and in his role as a supervisory appraiser. Fault for these failures lies with
Licensee and his practices, and not with the Department. Therefore, the Administrative
Law Judge is unpersuaded by Licensee’s challenges to the Department’s regulatory suit.

VIll. Sanctions

The Commissioner may use a variety of tools to sanction noncompliance with
professional appraisal standards. The Commissioner may censure a licensee,'® and
may also impose a civil penalty not to exceed $10,000 per violation, unless a different
penalty is specified.’® Based upon the violations proved by the Department, the
Commissioner may censure Licensee and impose a $2,000 penalty, as provided in the
Order to Show Cause. '

IX. Conclusion
The Department proved thaf Licensee violated USPAP and Minnesota law as
alleged in Counts lll, 1V, V, and VI, as explained above. Based upon these violations, the

Commissioner may discipline Licensee.

J.P.D.

181 See Licensee’s Closing Argument (Dec. 21, 2018).

182 /d

183 Minn. Stat. § 45.027, subd. 7(a)(1)-(2); Minn. Stat. § 82B.20, subds. 1, 2(13).
184 Minn. Stat. § 45.027, subd. 6.
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OAH Docket No. 71-1005-35377

STATE OF MINNESOTA
COMMISSIONER OF COMMERCE

In the Matter of the Real Property Appraiser FINDINGS OF FACT,
License of Bobby John Mangelsen CONCLUSIONS OF LAW
AND ORDER

The above-entitled matter came before Administrative Law Judge Jessica A. Palmer-
Denig (“ALJ”) of the Office of Administrative Hearings on December 3, 2018. Assistant
Attorney General Anthony de Sam Lazaro appeared on behalf of the Minnesotq\Depa.rtment of
Commerce (“Department”). Bobby John Mangelsen (“Respondent™) appeared on his own
behalf. On January 22, 2019, the ALJ issued Findings of Fact, Conclusions of Law and
Recommendation.

In accordance with Minnesota Statutes section 45.024 (2018), Commissioner of
Commerce Steve Kelley (“Commissioner”) delegated the authority to issue a final order in this
matter to Designated Decision-Maker James Patrick Barone. By letter dated February 11, 2019,
Designated Decision-Maker Barone informed the parties of their right to file exceptions and
argument with the Commissioner regarding the Recommendation on or before March 18, 2019.
On March 18, 2019, Assistant Attorney General Lazaro submitted written exceptions and
argument on behalf of the Department. On January 29, 2019, Respondent submitted written

exceptions and argument. The record closed on March 18, 2019.



Based upon all the facts, records and proceedings herein, the Commissioner makes the

following:
FINDINGS OF FACT

1. The Commissioner adopts in its entirety and incorporates as his own the Findings

of Facts contained in the recommendation.

2, Any Finding of Fact herein, which should more properly be deemed a Conclusion

of Law, is hereby adopted as such.

Based upon the foregoing Findings of Fact, the Commissioner makes the following:

CONCLUSIONS OF LAW
1. The Commissioner adopts and incorporates as his own the Conclusions of Law
contained in the recommendation.
2. Any Conclusion of Law herein, which should more properly be deemed a Finding
of Fact, is hereby adopted as such.

3. This Order is in the public interest.

ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED that:
1. Respondent’s Real Property Appraiser License shall be censured.

2. Respondent shall pay $2,000 as a civil penalty pursuant to Minnesota Statutes

section 45.027, subdivision 6 (2018).

Pursuant to Minnesota Statutes section 16D.17 (1) (2018), Respondent is notified that this shall

become a final civil penalty order against him unless Respondent requests a hearing from the




Commissioner on the civil penalty within 30 days. The Respondent is notified that when the
civil penalty order becomes final, the Commissioner may file and enforce the civil penalty in the
same manner as a district co;lrt judgment against Respondent without further notice or additional
proceedings.

The attached memorandum is incorporated into this Order.

M/// 7—0/} STEVE KELLEY

Commissioner

Dated:

Cornmissioner s De31gnated Decision-Maker

Minnesota Department of Commerce
85 7% Place East, Suite 280

St. Paul, MN 55101

Telephone: (651) 539-1500




MEMORANDUM

This matter comes before the Commissioner following Administrative Law Judge
(“ALJ”) Jessica A. Palmer Denig’s recommendation that the Commissioner of the Minnesota
Department of Commerce (“Commissioner”) censure the real property appraiser license (\>f
Respondent Bobby John Mangelsen (“Respondent”) and impose a civil penalty of $2,000.00.

Commissionef Review

The Commissioner issues Final Orders and is not bound by an administrative law judge’s
recommendation. Minnesota Statutes section 14.62, subdivision 1 (2018). While the
Commissioner “is not bound by the findings, conclusions and recommendations of the ALJ,” it
“should not take lightly the ALJ’s findings.” Bloomquist v. Comm’r of Natural Resources, 704
N.W.2d 184, 190 (Minn. Ct. App. 2005). The Commissioner, however, “owes no deference to
... the findings, conclusions, or recommendations of the ALJ.” In re Excess Surplus of Blue
Cross & Blue Shield of Minn., 624 N.W.2d 264, 278 (Minn. 2001). Instead, the Commissioner
must “weigh all of the evidence presented and come to an independent decision.” Id.

Analysis

The Department alleged six counts of violations regarding appraisals of three different
properties. The ALJ properly determined that the Department did not establish a violation
alleged in Count I and Count II by a preponderance of the evidence. The ALJ also properly

determined that the Department established violations alleged in Count III, Count IV, Count V

and Count V1. !

! The ALJ properly determined that although not all of the allegations in Counts III and V were
proven, there were violations of allegations in Counts IIT and V.




450 Meadow Lane Appraisal Report (Count III)

Respondent was supervising a trainee appraiser who prepared an appraisal report that
applied improper and inconsistent adjustments to comparable properties. Minnesota Statutes
section 82B.195, subd. 3(1)(iv) (2018), provides that an appraiser must not “use adjustments to
the comparable sales that do not reflect the market’s reaction to the differences between the
subject property and the comparables or fail to make adjustments when they are clearly
indicated.”

First, the lot size of a comparable property was stated inconsistently in the report’s sales
grid and addendum. Second, the report failed to make an adjustment for a substantially different
square footage in the fmished basement. Finally, the report inaccurately described the condition
of a basement three-quarter bathroom. The report described the bathroom’s condition as
“marginal differed maintenance,” “minimal differed maintenance,” and “minor differed
maintenance.” The bathroom was actually unfinished with open walls, no flooring, and no
bathroom fixtures other than a toilet.

55017 180™ Street Appraisal Report (Count IV)

Uniform Standards of Professional Appraisal Practice (“USPAP”) Standard Rule (“SR”)
2-1 (a), states that “[e]ach written or oral real property appraisal report must...clearly and
accurately set forth the appraisal in a manner that will not be misleading.” The record establishes
a number of errors in this report. |

First, the report indicated the property was not subject to an easement even though there
was an access road or driveway crossing the corner of the property. Second, the report identified
the property as located in a FEMA special flood hazard area but did not analyze whether the

flood zone had any effect on the marketability of the property. Finally, the report did not




correctly describe a conflict between the use of the property and the zoning ordinance, nor did it
accurately determine the highest and best used of the property. |
1855 Mapleview Place, NE Appraisal Report (Counts V and VI)

USPAP SR 2-2 (a)(viii) provides an appraisal must “be consistent with the intended use
of the appraisal and, at a minimum...summarize the information analyzed, the appraisal methods
and techniques employed, and the reasoning that supports the analyses opinions, and
conclusions.” The report used the cost approach for the appraisal but did not include any
information about the basis of the opinion. The report provided no information about
comparable sales used in the analysis.

Minnesota Statutes section 82B.071, subd. 2 (2018) and the USPAP record-keeping rules
require that an appraiser’s work file must contain information that supports an analysis under the
cost approach and that the work file must be in existence prior to the issuance of any report. The
record establishes that the work file provided no information or details regarding comparable
sales or the use of such data to formulate an opinion under the cost approach. At the hearing, the
Respondent offered evidence of land sales that might have been considered but this information
was not in the work file that had been provided to the Department earlier in the investigation.
The work file, therefore, was clearly inadequate under the statute and USPAP record-keeping
rules.

Civil Penalty

Minnesota Statutes section 45.027, subdivision 6 (2018), authorizes the Commissioner to

impose civil penalties of up to $10,000 per violation. The Commissioner looks to the following

factors in imposing sanctions, pursuant to Minnesota Statutes section 14.045, subdivision 3

(2018):




1) The willfulness of the violation;

2) The gravity of the violation, including damage to humans, animals, and the nature
resources of the state;

3) The history of past violations;
4) The number of violations; -

5) The economic benefit gained by the person by allowing or committing the
violation; and ‘

6) Other factors that justice may require.
The purpose of a civil penalty is to both specifically and generally deter similar conduct

by lowering the incentive to engage in such conduct and, thus, aid the state in enforcement of the
statutes for which it is responsible. See State by Humphrey v. Alpine Air Products, Inc., 500
N.W.2d 788, 792 (Minn. 1993) (“Hopefully, a payment of a civil penalty will both specifically
and generally deter similar conduct. The civil penalty also furthers a legitimate purpose othér
than punishment: It lowers the incentive to engage in consumer fraud and thus aids the state in
enforcement of the statute.”)

A civil penalty against Respondent is appropriate based on the record. Respondent’s
actions were willful, numerous and grave.

First, “dllﬁﬂnéss is evidenced by the attempt to introduce information regarding
comparable properties at the hearing. The failure to have an adequate work file is, in effect,
admitted by the attempt to supplement the work file not only after the appraisal was made, but
after the full work file had been provided to the Department during the investigation. In
addition, the mischaracterization of square footage, condition of the bathroom and the existence

of an easement were also clearly willful acts.




Second, the violations were grave and caused damage to conswmers, since the appraisals
are a basis for determining the proper amount to be paid for the property. The failures to follow
statute and rule could cause financial damage to one of the parties to the sale of the property.

Finally, there were a number of violations, which clearly justifies the imposition of a civil
penalty. Three separate properties were impacted by the violation of a statute or rule.

Accordingly, pursuant to Minnesota Statutes section 45.027, subdivision 6 (2018), a civil

penalty of $2,000 is appropriate, and is well within the statutory range of up to $10,000.00 per

violation.

J.P.B.
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