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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE BOARD OF ANIMAL HEALTH

In the Matter of the Proposed Exempt ORDER ON REVIEW
Rules Governing Farmed Cervidae, OF RULES UNDER
Minnesota Board of Animal Health, MINN. STAT. § 14.388

Request for Review and Approval of
Good Cause Exempt Rules Under
Minnesota Statutes, Section 14.388

This matter came before Administrative Law Judge Jim Mortenson upon the
application of the Minnesota Board of Animal Health (Board) for a legal review under
Minn. Stat. § 14.388 (2020) and Minn. R. 1400.2400 (2019).

On April 26, 2021, the Board filed documents with the Office of Administrative
Hearings seeking review and approval of the above-entitled rules.

Based upon a review of the written submissions by the Board, stakeholder
comments, the entire rulemaking record, and for the reasons explained in the
Memorandum below,

IT IS HEREBY ORDERED THAT:

1. The Board has not provided adequate justification for use of the good cause
exemption to rulemaking. Therefore, the proposed rules are DISAPPROVED.

2. The Board may attempt to promulgate rule changes using another,

permissible, rulemaking mechanism.
\% \

JTM MORTENSON
Administrative Law Judge

Dated: May 11, 2021




NOTICE

Minnesota Rules part 1400.2400, subpart 4a, provides that when a rule is
disapproved, the agency must resubmit the rule to the Administrative Law Judge for
review after it has revised the proposed rules. The Administrative Law Judge has five (5)
working days to review and approve or disapprove the rule. Because this rule is
disapproved because the good cause exemption does not apply, however, the agency
must proceed under a different rulemaking mechanism if the agency seeks to proceed
with promulgating the rule.

Minnesota Rule part 1400.2400, subpart 5, provides that an agency may ask the
Chief Administrative Law Judge to review a rule that has been disapproved by an
Administrative Law Judge. The agency must make the request within five (5) working
days of receiving the Administrative Law Judge’s decision. The Chief Administrative
Judge must then review the agency’s filing and approve or disapprove the rule within 14
days of receiving it.

MEMORANDUM

l. Introduction

Minnesota law allows a “good cause” exemption from the standard rulemaking
process if necessary to “address a serious and immediate threat to the public health,
safety, or welfare.”' The Board proposed rule amendments it believed were necessary
for this purpose.

The Administrative Law Judge understands the goal of the Board in fulfilling its
legislated duty to protect farmed deer and other cervids from chronic wasting disease
(CWD).? The Board has not, however, justified use of the good cause exemption to
rulemaking under Minn. Stat. § 14.388. Therefore, the Board must use another
mechanism to change its rules in the Board'’s efforts to help protect farmed deer and other
farmed cervids from CWD.

Il Factual Background

CWD is a disease affecting animals in the family Cervidae, which includes deer
and elk. The disease is not known to be transmissible to other animals, including humans,
but concern for that possibility exists. CWD progresses slowly, damaging the infected
animal’s brain and nerve tissue. While the disease is rare, it is always fatal. There are
currently no treatments or vaccines for the disease. Its transmission is not well-

' See, Minn. Stat. § 14.388, subd 1(1).

2 The Board’s duty is to “protect the health of Minnesota domestic animals.” Minn. Stat. § 35.03 (2020).
Based on many of the comments received by the Judge, many commenters do not recognize this
requirement or would assert the Board fails to recognize it. Such is the nature of policymaking in an
emotionally-heated environment.

[159945/1] 2



understood, but it is suspected the abnormal protein that causes CWD moves from animal
to animal through saliva, feces, urine, and other bodily fluids and tissues. The abnormal
proteins may also be transmitted by scavengers who pick them up, crops that have come
in contact with the proteins, and soil or dust that the proteins have attached to.?

While an infected animal may display symptoms of the disease, techniques to
confirm infection in a live animal are not yet widely available. Further, because CWD is a
slow progressive disease, an infected animal that appears healthy may be infecting other
animals without the knowledge of the farmers or anyone else observing the animals. This
fact is what prompted the Board'’s rulemaking, following the discovery of the transmission
of the disease from a farmed deer heard in southeastern Minnesota to two other herds,
one also in southeastern Minnesota and another in northwestern Minnesota.*

Deer in a CWD endemic area are at greater risk of being infected, carrying, and
spreading the disease. The Board’s current rules provides a comprehensive system to
monitor for and prevent the spread of CWD to farmed cervids, including the quarantine
and disposal of farmed cervids exposed to CWD.® The Board’s rule permits it to designate
“all locations within ten miles of a confirmed case of CWD in wild Cervidae” as part of an
endemic disease area.® The Board must designate a larger geographic area “as part of a
CWD endemic area if necessary to prevent the spread of CWD.”” The current rule
provides, however, that farmed Cervidae herds be “excluded from and not considered to
be part of a CWD endemic area if one of the following conditions is met:

A. the herd has been maintained in such a way that commingling of
farmed Cervidae and wild Cervidae has been prevented for a
continuous period of time that began no later than 180 days following
the initial designation of the area as CWD endemic; or

B. the herd has been maintained in such a way that commingling of
farmed Cervidae and wild Cervidae has been prevented for at least
36 consecutive months.®

The Board finds that it has a regulatory issue because CWD was discovered in a
farmed deer in Houston County in October 2020, which had come from a Winona County
farmed herd in October 2019.° Another deer with CWD was recently discovered in a
Beltrami County herd. That deer had also come from the same Winona County herd, but
in September 2019."° The Board suspects the two infected deer became infected while

3 Letter from Dr. Beth Thompson to Administrative Law Judge at 2, 5 (Apr. 26, 2021) (on file with the Minn.
Office of Admin. Hearings).

41d. at 2-4.

5 Minn. R. 1721.0410, 0420, subps, 1, 2 (2019).

6 Minn. R. 1721.0420, subp. 3 (2019).

"Id.

8 /d.

9 Letter from B. Thompson at 3. The Houston County herd was subsequently destroyed, pursuant to Minn.
R. 1721.420, subp. 2(C)(1).

0 /d.
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still at the Winona County farm." The Winona County herd is in an area where wild deer
have been found infected with CWD since early 2019."? Because the Winona County
herd was double-fenced since 2015, preventing commingling between the herd and wild
deer, the Board is concerned that deer in that herd became infected anyway and those
infected deer were transported to other herds.'® So, according to the Board, current rules
do not adequately protect farmed herds from becoming infected from the wild or infected
deer from other farms and the amendment attempts to change that.

M. Procedural Background

The Board provided notice of its proposed change and use of the good cause
exemption to rulemaking on April 26, 2021, the same date it submitted the proposed rule
to the Office of Administrative Hearings.' The Board filed with Office of Administrative
Hearings:

1) the proposed rule amendment;

2) its explanation of why the rule meets the requirements of the good cause
exemption to address a serious and immediate threat to the public health,
safety, or welfare; and

3) a statement that interested parties have five business days after the date of
the notice to submit comments to the Office of Administrative Hearings.

During the five-business day comment period, the Office of Administrative
Hearings received over 30 comments from interested parties. Approximately eighty
percent of the comments received opposed the rule change outright or the reliance on
the good cause exemption.

V. The Good Cause Exemption

Minn. Stat. § 14.388 provides for a streamlined set of procedures for promulgating
new rules when “good cause” is present. The Minnesota Court of Appeals describes
exempt rulemaking as “an exceptional procedure...reserved for emergencies.”'® The
Court observed that “[i]t obviates ‘the opportunity to bring to the agency’s attention all
relevant aspects of the proposed action and thereby enhance the quality of agency

" The only support for this theory appears to be the assumed causal connection, a logical fallacy the
Administrative Law Judge cautions the Board to avoid in rulemaking. In other words, if there is data to
support a conclusion which serves as the basis for a rule, use and share it.

12 Letter from B. Thompson at 4.

3 Id.; Certificate of the Board of Animal Health; Authorizing Resolution to Proceed with Exempt Rulemaking
Under Minn. Stat. § 14.388 (Apr. 22, 2021) (on file with the Minn. Office of Admin. Hearings).

4 See, Minn. Stat. §14.388, subd. 2.

15 Jewish Community Action v. Comm. Of Pub. Safety, 657 N.W.2d 604, 610 (Minn. Ct. App. 2003), citing
Buschmann v. Schweiker, 676 F.2d 352, 357 (9" Cir. 1982).
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decisions.”’® “|It has a negative impact on the statutory goal of ‘increas[ing] public
accountability of administrative agencies.”"’

Rules promulgated under the good cause exception of “address[ing] a serious and
immediate threat to the public health, safety, or welfare” are effective for only two years
from the date of publication in the State Register.'® “After considering the agency’s
statement and any comment received, the Office of Administrative Hearings shall
determine whether the agency has provided adequate justification for its use of” the good
cause exemption.' If it has, the Administrative Law Judge performs a review of the
exempt rule under Minn. R. 1400.2400 (2019).2°

V. The Board has not provided adequate justification to use the good cause
exemption for rulemaking.

The Board argues that it should be permitted to use the good cause exemption to
rulemaking, provided at Minn. Stat. § 14.388, because “[p]otentially CWD infected and
contagious animals” that are permitted to move around the state under the current rule
pose “a serious and immediate threat to the public health, safety, or welfare.”! The Board
does not, however, articulate or provide any evidence to support this conclusion.

There is no evidence in the record showing how CWD, or animals infected with it,
pose a serious and immediate threat to the public health, safety, or welfare. The closest
the Board comes to meeting this high threshold is its claim (supported by some
comments) that CWD from infected farm herds may affect “an important food source” for
Native American tribes, who eat wild venison.?? Even though CWD has not been found
to transmit to humans, “health officials advise people not to eat meat from a CWD-infected
animal.”?® This tenuous strand is not reasonably sufficient to justify using an emergency
procedure to promulgate a significant rule without full public input and discourse.

Many commentors suggest that cervid farming may be eliminated by the proposed
rule. While this conclusion is also undeveloped, it demonstrates the need for further
exploration and debate about the Board’s proposal. There is simply no evidence — not
even an articulation — that people will be meaningfully harmed if the rule is not changed
as soon as possible. The greatest potential for harm will be to the cervid farmers’
livelihoods if the rule is not changed, because their herds may become infected from other
infected farm herds. They may also lose their livelihoods if the rule does change as
proposed. That is because they will no longer have the opportunity to be excluded from
an endemic zone and could have their herds effectively frozen, economically speaking,
because they cannot be sold and moved. These are the difficult discussions and choices

'8 Id., citing Cmty. Nutrition Inst. V. Butz, 420 F.Supp. 751, 754 (D.D.C. 1976).
7 Id., citing Minn. Stat. § 14.001(2).

8 Minn. Stat. § 14.388, subd. 1.

% Id.; Minn. R. 1400.2400 (2019).

20 Minn. R. 1400.2400, subp. 3.

21 Letter from B. Thompson at 2.

22 d. at 5.

2 d.
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cervid farmers must be a part of as they collectively look to protect their herds and
livelihoods from CWD. But, even if they lose their herds or livelihoods in the meantime,
this does not constitute an impact of the public’s health, safety, or welfare. Thus, there is
no basis to proceed under the good cause exemption under Minn. Stat. § 14.388.

VI. Conclusion

The policy choices to make with regard to farmed deer and elk in relation to the
specter of CWD are difficult ones. This is all the more reason to pursue them carefully
and with full participation of the public in rulemaking, including thorough examination of
all the evidence for and against the various policy choices. The Board has not established
that the time it takes to complete this work will work against the public’s health, safety, or
welfare. Thus, the Board may not proceed with expedited rulemaking under the good
cause exemption under Minn. Stat. § 14.388. The proposed rules are DISAPPROVED
under that basis only.

J.R.M
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