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 This matter initially came before Administrative Law Judge Jim Mortenson for a 
rulemaking hearing on March 2, 2020. The Minnesota Department of Education 
(Department) proposes to repeal its existing rules relating to K-12 academic standards in 
the arts and replace them with one rule.  

On March 31, 2020, Judge Mortenson issued a Report disapproving the proposed 
rules.1 Judge Mortenson found the Department lacked the required specific legislative 
authority to repeal and amend the rules.2 By Order dated April 9, 2020, the Chief 
Administrative Law Judge approved the findings of Judge Mortenson and disapproved 
the proposed rules.3  

On June 30, 2020, the Department sought reconsideration.4 On July 8, 2020, the 
Chief Administrative Law Judge granted reconsideration.5 The Chief Judge determined 
the Department has statutory authority to adopt the rules and remanded the matter back 
to Judge Mortenson.6 

On August 18, 2020, Judge Mortenson issued a Report disapproving the proposed 
rules under Minn. R. 1400.2100 (2019) as impermissibly vague and in conflict with Minn. 
Stat. § 120B.021 (2020).7  

Based upon a review of the rulemaking record and the governing statutes and 
rules, the Chief Administrative Law Judge CONCURS with the disapproval of the 
proposed rule. The reason for the disapproval and the changes recommended to correct 
the defects are set forth below.8   

 
1 See Report of the Administrative Law Judge (Mar. 31, 2020). 
2 Id. 
3 See Order of the Chief Administrative Law Judge on Review of Rules (Apr. 9, 2020). 
4 See Department’s Request for Review (June 30, 2020). 
5 See Order of Chief Administrative Law Judge on Request for Reconsideration (July 8, 2020). 
6 Id. 
7 See Report of the Administrative Law Judge on Remand (Aug. 18, 2020). 
8 See Minn. Stat. § 14.15, subd. 3 (2020). 
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ORDER 

The proposed rules are DISAPPROVED.  

 
Dated: August 28, 2020 
 

  _________________________ 
  JENNY STARR  

Chief Administrative Law Judge 
 
 

MEMORANDUM 

Judge Mortenson issued a Report disapproving the proposed rules under Minn. 
R. 1400.2100 as impermissibly vague generally.9 Specifically, Judge Mortenson found 
the proposed rule to be vague as to who or what entity is responsible for implementing 
the standards (parents, teachers, school districts, etc.).10 Further, Judge Mortenson found 
the rule conflicts with Minn. Stat. § 120B.021 by requiring school districts to apply the 
statewide arts standard when application of the standard is optional.11 

I. Proposed rule is not impermissibly vague generally. 

The Chief Administrative Law Judge disagrees with the conclusion that the 
proposed rule is impermissibly vague generally.  

The void for vagueness doctrine does not preclude the use of broad, flexible 
standards that require the exercise of judgment.12 The Minnesota Supreme Court has 
instructed that a rule “should be upheld unless the terms are so uncertain and indefinite 
that after exhausting all rules of construction it is impossible to ascertain legislative 
intent.”13 Stated another way, a regulation is not impermissibly vague merely because its 
terms could have been drafted with greater precision.14  

With one exception discussed below, the Chief Administrative Law Judge finds the 
proposed rules are not so indefinite as to be impermissibly vague under Minn. 
R. 1400.2100.  

 
9 See Report of the Administrative Law Judge on Remand (Aug. 18, 2020). 
10 Id.  
11 See Minn Stat. § 120B.021, subd. 1(7). 
12 See State v. Enyeart, 676 N.W.2d 311, 320-21 (Minn. Ct. App. 2004). 
13 In re Charges of Unprofessional Conduct Against N.P., 361 N.W.2d 386, 394 (Minn. 1985). 
14 Compare generally, State v. Normandale Properties, Inc., 420 N.W.2d 259, 262 (Minn. Ct. App.), review 
denied (Minn. May 14,1988). 
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II. Responsible party is not impermissibly vague. 

The Chief Administrative Law Judge also disagrees with Judge Mortenson’s 
specific finding that the proposed rule is impermissibly vague as to who is responsible for 
implementing the arts academic standards. 

The commissioner shall adopt in rule statewide academic standards that “raise 
academic expectations for students, teachers, and schools.”15 Thus, as with the existing 
rules setting academic standards, educators and teachers will implement the standards, 
students will be held accountable to the standards, and ultimately schools themselves are 
responsible.  

III. Choice to apply statewide standard is impermissibly vague. 

The standard of review set forth in Minn. R. 1400.2100 requires that a proposed 
rule be disapproved if it conflicts with other applicable law, is unconstitutionally vague, or 
is not a “rule.”16 

Here, the proposed rule fails to make clear that school districts have a choice as 
to whether to apply the statewide standards in the arts found in the rule or apply a locally 
developed standard. This ambiguity renders the rule impermissibly vague and likely at 
odds with section 120B.021, subd. 1(7).17 The Chief Administrative Law Judge agrees 
with Judge Mortenson that the rule must be disapproved based on this defect.  

 To correct this defect, the Chief Administrative Law Judge recommends the 
Department modify the proposed rule by renumbering the subparts and adding a new 
subpart 1, stating: 

Subpart 1. Application. School districts that apply the statewide academic 
standards in the arts to measure accountability in media arts, dance, music, 
theater, or visual arts, shall assess a student’s performance, using the 
criteria in subparts 2 through 6. 

This modification will clarify that application of the statewide academic standards in the 
arts is optional for school districts. 

  

 
15 Minn. Stat. § 120B.02, subd. 1(b)(1) (2020). 
16 Minn. Stat. § 14.02, subd. 4 (“‘Rule’ means every agency statement of general applicability and future 
effect, including amendments, suspensions, and repeals of rules, adopted to implement or make specific 
the law enforced or administered by that agency or to govern its organization or procedure.”)  
17 See J.D. Donovan, Inc. v. Minnesota Dept. of Transp., 878 N.W.2d 1 (Minn. 2016) (an administrative rule 
is ambiguous if it is unclear or reasonably susceptible to more than one reasonable interpretation.) 
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IV. Additional recommendation. 

The Chief Administrative Law Judge also recommends the Department modify 
proposed subpart 5B by replacing the word “understand” with “demonstrate an 
understanding.” As modified, proposed subpart 5B would read: 

The student will understand demonstrate an understanding that artistic 
works influence and are influenced by personal, societal, cultural, and 
historical contexts, including the contributions of Minnesota American 
Indian tribes and communities.18 

While not defective as proposed, this modification better expresses a measurable 
learning criteria. 

 With these recommended modifications, the Department will correct the 
vagueness defect and potential conflict with Minn. Stat. § 120B.021. Such revisions are 
reasonable and would not render the rule substantially different than originally proposed.  

 In all other respects, the Department has established that the proposed rules are 
needed and reasonable and in compliance with the substantive and procedural 
requirements under Minn. Stat. §§ 14.001-14.69 (2020) and Minn. R. 1400.2000-.8612 
(2019). 

J. S. 

 
18 With the addition of the new subpart 1, proposed Subpart 5B will be renumbered Subpart 6B. 
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This matter came before Administrative Law Judge Jim Mortenson for a 
rulemaking hearing on March 2, 2020. The Minnesota Department of Education 
(Department) proposes to repeal its rules relating to academic arts standards for 
kindergarten through 12th grade and replace them with one rule. The intent of the 
proposed rules is to make the standards for arts education consistent with the legislative 
requirement to employ grade-specific benchmarks and meet a legislative requirement to 
review and revise the rules every 10 years.1 

 
The hearing and this Report are part of a larger rulemaking process under the 

Minnesota Administrative Procedure Act. The Minnesota Legislature has designed this 
process to ensure that state agencies and regulatory boards have met all of the 
requirements that the legislature has established for adopting administrative rules. 

 
On March 31, 2020, Judge Mortenson issued a Report disapproving the proposed 

rules based on a determination that the Department lacked the required specific 
legislative authority to repeal and amend the rules as proposed.2 On April 9, 2020, the 
Chief Administrative Law Judge issued an Order approving the findings of Judge 
Mortenson and disapproving the adoption of the rules.3  

On June 30, 2020, the Department sought reconsideration of the disapproval of its 
proposed rules.4 On July 8, 2020, the Chief Administrative Law Judge granted 
reconsideration.5 The Chief Judge determined the Department has statutory authority to 
adopt the rules and she remanded the matter back to Administrative Law Judge 
Mortenson to determine whether the Department has demonstrated the need for and 
reasonableness of the proposed rules and whether the Department complied with all 

 
1 Minn. Stat. § 120B.021, subd. 4(a) (2020). 
2 See Report of the Administrative Law Judge (Mar. 31, 2020). 
3 See Order of the Chief Administrative Law Judge on Review of Rules (Apr. 9, 2020). 
4 See Department’s Request for Review (June 30, 2020). 
5 See Order of Chief Administrative Law Judge on Request for Reconsideration (July 8, 2020). 
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substantive and procedural requirements under Minn. Stat. ch. 14 (2020) and 
Minn. R.  ch. 1400 (2019).6 

The record in this matter closed on July 8, 2020. The deadline for completion of 
this Report was extended until August 31, 2020.7 

SUMMARY 

The proposed rule is defective under Minn. R. 1400.2100 and must be 
DISAPPROVED. It does not comply with its enabling statute, it is vague, and by its own 
terms, cannot have the force and effect of law.8 Specifically, the proposed rule is not clear 
and objective, as required by Minn. Stat. § 120B.021, subd. 2(b)(1) (2020). This defect 
also renders the proposed rule unconstitutionally vague. Further, the proposed rule, as 
written, conflicts with statute because the rule appears to require local school districts and 
charter schools9 to adopt the statewide academic standards for the arts. 
Minn. Stat. § 120B.021, subd. 1(7) (2020) makes the adoption of statewide standards for 
arts optional. Finally, the proposed rule does not identify who is responsible to provide 
public school students the opportunity to meet the standards (parents, teachers, school 
districts, etc.). Thus, the proposed rule is vague as to whom the rule intends to regulate 
and hold accountable for students to meet the standards.10 

Based upon all the testimony, exhibits, and written comments in the record, the 
Administrative Law Judge makes the following: 

FINDINGS OF FACT 

I. Summary of Regulatory Background to the Proposed Rule Amendment 

1. Since 2003, the Minnesota Legislature has required state or local academic 
standards for the arts in public elementary and secondary schools.11 

 
2. Academic standards are a summary description of student learning in a 

required or elective content area.12 
 
3. While the legislature requires “rigorous academic standards for Minnesota’s 

public school students,” it also prohibits the Commissioner of Education (Commissioner) 
from “prescrib[ing] in rule or otherwise the delivery system, classroom assessments, or 
form of instruction that school sites must use.”13 The statewide academic standards must 
be premised on raising “expectations for students, teachers, and schools” and “any state 

 
6 Id. 
7 See Order Granting Extension for Rule Report (Aug. 7, 2020). 
8 Minn. R. 1400.2100 (D), (E), and (G). 
9 References to “school districts” hereafter apply to all appropriate public school systems in the state. 
10 See Minn. Stat. § 120B.02, subd. 1 (2020), stating that “the rule is intended to raise academic 
expectations for students, teachers, and schools” while also considering “school district autonomy.” 
11 2003 Minn. Laws, ch. 129, art. 1, § 3; Minn. Stat. §§ 120B.022 (2004), .021, subd. 1(a)(7) (2020). 
12 Minn. Stat. § 120B.018, subd. 2 (2020). 
13 Minn. Stat. § 120B.02, subd. 1(a). 
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action regarding the rule must evidence consideration of school district autonomy.”14 
Further, the Department: 

 
with the assistance of school districts, must make available information 
about all state initiatives related to the rule to students and parents, 
teachers, and the general public in a timely format that is appropriate, 
comprehensive, and readily understandable.15  
 
4. In 2008, the legislature required the Commissioner to “revise and align the 

state’s academic standards . . . in the arts to require that students satisfactorily complete 
the revised arts standards beginning in the 2010-2011 school year.”16 Statewide 
academic standards in the arts were promulgated in rule effective November 19, 2009.17 

 
5. The legislature also required the Commissioner to review the academic 

standards in the arts “beginning in the 2016-2017 school year.”18 This was subsequently 
changed to the 2017-2018 school year.19 

 
6. The legislature also requires student achievement of academic standards 

to be measured using benchmarks.20 Benchmarks supplement academic standards by 
specifying the “knowledge or skill that a student must master to complete part of an 
academic standard by the end of the grade level or grade band.”21 

 
7. Benchmarks are created by the Commissioner and do not require formal 

rulemaking.22 Once established, the Commissioner may not change the benchmarks 
without specific legislative authorization and completing a review under 
Minn. Stat. § 120B.021, subd. 4.23 

 
8. The Commissioner has drafted benchmarks for academic standards in the 

arts based on the proposed revised academic standards in the arts.24 
 

9. In this rulemaking proceeding, the Department must establish that the 
proposed rules are within its statutory authority, are necessary and reasonable, and follow 
from compliance with the required procedures. In addition, the Department must show 
that any modifications the Department made after the proposed rules were initially 

 
14 Minn. Stat. § 120B.02, subd. 1(b). 
15 Id. 
16 Minn. Stat. § 120B.023, subd. 2(c) (2008). 
17 Minn. R 3501.0800, 0805, 0810, .0815 (2009); https://www.revisor.mn.gov/rules/status/rule/76579. 
18 Minn. Stat. § 120B.023, subd. 2(c) (2008). 
19 2016 Minn. Laws, ch. 189, art. 25, § 6. 
20 Minn. Stat. §§ 120B.018, subd. 3; .023 (2020); Ex. D at ASH015. 
21 Minn. Stat. § 120B.018, subd. 3. 
22 Minn. Stat. § 120B.023. 
23 Id. at subd. 1(c). 
24 Ex. K5. 

https://www.revisor.mn.gov/rules/status/rule/76579
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published in the State Register are within the scope of the matter that was originally 
announced.25 

II. Rulemaking Authority 

10. Minn. Stat. §. 120B.02, subd. 1(a) grants the Commissioner general 
authority to “adopt in rule statewide academic standards.”26 

11. Minn. Stat. § 120B.021, subd. 3 (2020) requires the Commissioner to use 
the expedited process to adopt and implement “statewide rigorous core academic 
standards in . . . the arts.”27 

12. The Department utilized the option under Minn. Stat. § 14.389, subd. 5 to 
hold a public hearing and submit to the full requirements of Chapter 14 for adoption of the 
proposed rule.28 

 
13. The Chief Administrative Law Judge found that the review and revision 

mandates in Minn. Stat. § 120B.021, subd. 4(a) provides the Department with the specific 
statutory authority required to amend and adopt proposed rules governing academic 
standards on a 10-year cycle.29 

III. Procedural Requirements of Chapter 14  

A. Publications and Filings 

14. On March 27, 2018, the Department requested review and approval of its 
Additional Notice Plan for its Request for Comments on possible amendments to its rules 
governing k-12 academic standards in the arts. 

15. On May 23, 2018, the Administrative Law Judge issued an order approving 
the Department’s Additional Notice Plan.30 

16. On May 29, 2018, the Department published a Request for Comments on 
the proposed Rule Governing k-12 Academic Standard in the Arts and the Repeal of 
Rules 3501.0800, .0805, .0810, and .0815 in the State Register.31  

 

 
25 Minn. Stat. §§ 14.05, .23, .25, .50. 
26 Minn. Stat. § 120B.02, subd. 1(a). 
27 Minn. Stat. § 120B.021, subd. 3.  
28 Ex. F. (The Department incorrectly stated in its Notice that a hearing would be held if 25 people requested 
it, as opposed to 100 people per Minn. Stat. § 14.389, subd. 5. Because this error ensured more opportunity 
for public participation in the rulemaking process, it was a harmless error.) 
29 Order of Chief Administrative Law Judge on Request for Reconsideration under Minn. R. 1400.2240, 
subp. 4 (Apr. 9, 2020). See Minn. Stat. § 645.26, subd. 1 (2020) (special provisions will be construed to be 
the exception to the rule made by a general provision). 
30 Order on Review of Additional Notice Plan (May 23, 2018). 
31 Ex. A. 
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17. On November 14, 2019, the Department mailed a letter with the following 
enclosures to the Commissioner of Minnesota Management and Budget (MMB): 

 
(a) The Governor’s Office Proposed Rule and Statement on Need and  

Reasonableness (SONAR) form; 
 
(b) The May 9, 2019, Revisor’s draft of the proposed rule; and, 
 
(c) The November 7, 2019, draft of the SONAR.32  
 

18. On December 18, 2019, the Department requested review and approval of 
its Notice of Intent to Adopt Rules Without a Public Hearing Unless 25 or More Persons 
Request a Hearing (Dual Notice). 

19. On December 23, 2019, the Administrative Law Judge issued an Order 
approving the Dual Notice. 

 
20. In a letter dated December 18, 2019, the Executive Budget Officer for the 

MMB advised the Department that costs to local governments would not be impacted by 
the proposed rule, but that school districts may experience increased costs when 
implementing the rule due to the development of new curriculum to comply with the arts 
standards.33 

  
21. The Department prepared a SONAR in December 2019 and sent a copy to 

the Legislative Reference Library on January 9, 2020.34 
 

22. On January 9, 2020, the SONAR was posted on the Department’s 
website.35 

 
23. On January 9, 2020, the Department mailed a Dual Notice to all persons 

and entities on the notice list provided to the Office of Administrative Hearings and 
approved May 23, 2018.36  

 
24. On January 9, 2020, the Department emailed the Dual Notice via 

GovDelivery to: the Department’s official rulemaking email list; the Department’s official 
education organizations and entities rulemaking email list; the Department’s arts 
standards specific rulemaking email list; and the Department’s Superintendent, School 
Board Chairs, Charter School Directors, Integration and Achievement, Non-Publics, 
Regional Centers for Excellence Directors, and District Curriculum ListServs and email 
lists. 

 

 
32 Ex. K2. 
33 Id. 
34 Ex. D; Ex. E. 
35 Ex. H. 
36 Ex. G; Ex. H. 
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25. On January 9, 2020, the Department emailed the Dual Notice to the arts 
standards committee members of the Minnesota Legislature, as well as the legislative 
chairs and ranking minority members of the legislative policy and budget committees with 
jurisdiction over the subject matter of the proposed rules.37 

 
26. On January 9, 2020, the Department sent the Dual Notice and SONAR to 

the Legislative Coordinating Commission.38 
 

27. The Dual Notice was published in the State Register on January 13, 2020.39 
 

28. The Department received more than 25 requests for hearing.40 
 

29. The Department issued a Notice of Hearing on February 14, 2020. The 
Notice was emailed to all persons who requested a hearing.41 

 
30. Over one hundred written comments (although most comments were 

identical or similar) were received following publication of the dual notice on January 13, 
2020.42 On February 25, 2020, the Department issued a response to comments received 
concerning the proposed rules. 

 
31. At the hearing on March 2, 2020, the Department filed copies of the 

following documents:43  

(a) The Department’s Request for Comments as published in the State 
Register on May 29, 2018;44 

(b) The proposed rules dated May 9, 2019, which included the Revisor’s 
approval;45 

(c) The Department’s SONAR;46 

(d) The Certificate of Mailing the SONAR to the Legislative Reference 
Library on January 9, 2020;47 

 
37 Ex. H. 
38 Ex. K1. 
39 Ex. F. 
40 Ex. I; Ex. K2. 
41 Ex. K2. 
42 Ex. I.  
43 See Minn. R. 1400.2220. 
44 Ex. A. 
45 Ex. C. 
46 Ex. D. 
47 Ex. E. 
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(e) The Dual Notice, as mailed and as published in the State Register 
on January 13, 2020;48 

(f) The Certificate of Mailing the Notice of Hearing to the rulemaking 
mailing list on January 9, 2020, and the Certificate of Accuracy of the 
Mailing List;49  

(g) The Certificate of Giving Additional Notice Pursuant to the Additional 
Notice Plan on January 9, 2020;50 

(h) The written comments on the proposed rules that the Department 
received during the dual notice comment period;51 

(i) The Certificate of Sending the Dual Notice and SONAR to Legislators 
and Legislative Coordinating Commission on January 9, 2020;52 

(j) Correspondence between the Department and MMB regarding the 
fiscal impact of the proposed rules on local units of government;53 

(k) A Certificate of Mailing Notice of Hearing to those who requested a 
hearing;54 

(l) Department’s response to Dual Notice comments.55 

B. Additional Notice Requirements 

32. Minn. Stat. §§ 14.131, .23 require that an agency include in the SONAR a 
description of its efforts to provide additional notification to persons or classes of persons 
who may be affected by the proposed rule; or alternatively, the agency must detail why 
these notification efforts were not made. 

33. On May 16, 2018, the Department requested approval of its Additional 
Notice Plan notifying persons of the possible amendments to the rules governing k-12 
academic standards in the arts. The plan included notifying all persons and groups that 
had registered to be on the Department’s paper and email rulemaking lists and notifying 
numerous education-related groups and arts-specific organizations.56  

34. The Administrative Law Judge approved the Department’s Additional Notice 
Plan by order dated May 23, 2018. 

 
48 Ex. F. 
49 Ex. G. 
50 Ex. H. 
51 Ex. I. 
52 Ex. K-1. 
53 Ex. K-2. 
54 Ex. K-3. 
55 Ex. K-4. 
56 Ex. D at ASH-034–036. 
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35. If the agency implements an approved additional notice plan, the order 
approving the additional notice plan is the final determination by the Office of 
Administrative Hearings that the additional notice plan is adequate.57 

 
C. Notice Practice 

 
i. Notice to Stakeholders 

 
36. On January 9, 2020, the Department provided a copy of the Dual Notice to 

its official rulemaking list (maintained under Minn. Stat. § 14.14), and to stakeholders 
identified in its Additional Notice Plan.58 

37. The Department complied with Minn. R. 1400.2080, subp. 6, by mailing the 
Dual Notice at least 33 days before the start of the hearing.  

ii. Notice to Legislators  

38. Under Minn. Stat. § 14.116, when an agency sends its Dual Notice to 
persons on its rulemaking list and pursuant to its Additional Notice Plan, it must also send 
a copy of the same Notice of Hearing and the SONAR to certain legislators. 

39. On January 9, 2020, the Department sent a copy of the Dual Notice and 
SONAR to legislators.59  

40. The Department mailed the Dual Notice in compliance with Minn. 
Stat. § 14.116.  

iii. Notice to the Legislative Reference Library 

41. Minn. Stat. § 14.23 provides that an agency must send a copy of the 
SONAR to the Legislative Reference Library when the Notice of Hearing is mailed. 

42. On January 9, 2020, the Department submitted a copy of the SONAR by 
email to the Legislative Reference Library.60 

43. The Department submitted the SONAR as required by Minn. Stat. § 14.23. 

  

 
57 Minn. R. 1400.2060, subp. 4. 
58 Ex. G; Ex. H.  
59 Ex. H; Ex. K-1. 
60 Ex. E. 
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D. The SONAR  

1) Statutory Requirements 
  
(a) Information 

 
44. The Administrative Procedure Act requires an agency adopting rules to 

ascertain certain information and include it in the SONAR. The elements of information to 
be addressed are: 

(1) A description of the classes of persons who probably will be affected 
by the proposed rule, including classes that will bear the costs of the 
proposed rule and classes that will benefit from the proposed rule; 

(2) The probable costs to the agency and to any other agency of the 
implementation and enforcement of the proposed rule and any 
anticipated effect on state revenues; 

(3) A determination of whether there are less costly methods or less 
intrusive methods for achieving the purpose of the proposed rule; 

(4) A description of any alternative methods for achieving the purpose 
of the proposed rule that were seriously considered by the agency 
and the reasons why they were rejected in favor of the proposed rule; 

(5) The probable costs of complying with the proposed rule, including 
the portion of the total costs that will be borne by identifiable 
categories of affected parties, such as separate classes of 
governmental units, businesses, or individuals; 

(6) The probable costs or consequences of not adopting the proposed 
rule, including those costs or consequences borne by identifiable 
categories of affected parties, such as separate classes of 
government units, businesses, or individuals;  

(7) An assessment of any differences between the proposed rule and 
existing federal regulations, and a specific analysis of the need for, 
and reasonableness of, each difference; and 

(8) An assessment of the cumulative effect of the rule with other federal 
and state regulations related to the specific purpose of the rule and 
reasonableness of each difference.61 

 
61 Minn. Stat. § 14.131. 
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45. The SONAR addresses all eight elements of information required by 
Minn. Stat. § 14.131.62  

(b) Consultation with the Commissioner of MMB 
 

46. As required by Minn. Stat. § 14.131, by letter dated December 18, 2019, an 
Executive Budget Officer with MMB responded to a request by the Department to 
evaluate the fiscal impact and benefit of the proposed rules on local units of 
government.63 MMB reviewed the proposed rules and concluded that costs to local 
governments would not be impacted, but that school districts may have increased costs 
associated with developing new curriculum to comply with the new arts standards.64 

(c) Performance-Based Regulation 
 

47. The SONAR must also describe how the agency, in developing the rule, 
considered and implemented the legislative policy supporting performance-based 
regulatory systems set forth in Minn. Stat. § 14.002.65 That policy requires state agencies, 
whenever feasible, to develop rules and regulatory programs that emphasize superior 
achievement in meeting the agency’s regulatory objectives.66 It also provides that 
maximum flexibility is to be provided for regulated parties and the agency in meeting the 
regulatory objectives.67 

48. The SONAR includes the Department’s description of why it believes the 
proposed rule meets the legislative policy for performance-based rules and flexibility in 
regulatory schemes.68 However, the Department’s stated purpose, to develop an 
understandable and workable rule for education practitioners and families, did not come 
to fruition in this proposal.69  

(d) Additional Notice Pursuant to Minn. Stat. § 14.14, 
subd. 1a 
 

49. The SONAR must describe the agency’s efforts to provide additional 
notification to persons or classes of persons who may be affected by the proposed rule.70 
If no such efforts were made, the SONAR must explain why.71 

 
62 Ex. D at ASH029-33. 
63 Ex. K-2. 
64 Id. 
65 Minn. Stat. § 14.131. 
66 Minn. Stat. § 14.002. 
67 Id. 
68 Ex. D at ASH033-34. 
69 See Rule by Rule Analysis below. 
70 Minn. Stat. § 14.131. 
71 Id. 
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50. The SONAR described the Additional Notice Plan, which was approved by 
the Administrative Law Judge, and listed all the groups, organizations, and other persons 
to which it was required to provide notice.72 

2) Regulatory Requirements 

51. Minn. R. 1400.2070 (2019) provides requirements for the general and 
specific content of a SONAR, in addition to, or combined with, the statutory requirements 
listed above. According to Rule 1400.2070, the SONAR must: 

(a) Summarize the evidence and argument that the agency is relying on 
to justify both the need for and the reasonableness of the proposal, 
and state how the evidence rationally relates to the choice of action 
taken; 

(b) Explain the circumstances that created the need for the rulemaking 
and why the proposed rulemaking is a reasonable solution for 
meeting the need; 

(c) Be sufficiently specific so that interested persons will be able to fully 
prepare any testimony or evidence in favor of or in opposition to the 
proposal; 

(d) Include citations to any economic, scientific, or other manuals or 
treatises the agency anticipates relying on; 

(e) Include citations to any statutes or case law the agency anticipates 
relying on; 

(f) Include a list of nonagency witnesses that the agency anticipates will 
testify at hearing and a summary or description of their testimony; 

(g) Include a citation to the agency’s grant of statutory authority to adopt 
the rule and the effective date of the agency’s statutory authority to 
adopt the rule; and 

(h) The date the SONAR is made available for public review.73 

52. The SONAR includes a description of the history of academic standards in 
Minnesota. It also includes a description of national work on arts standards and the 
relationship between that work and the state standards.74 The SONAR states how the 
evidence rationally relates to the proposed rule.75 This information also includes the 

 
72 Ex. D at ASH034-36. 
73 Minn. R. 1400.2070, subp. 1. 
74 Ex. D at ASH013-29. 
75 Id. at ASH015-16. 
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explanation of the circumstances that created the need for the rulemaking and why the 
proposed rulemaking is a reasonable solution for meeting the need.76  

53. The SONAR is specific about the process for creating the proposed rule, 
including the work of the state committee involved and the impact of national arts 
standards.77 The information provided was sufficient to allow interested persons to 
prepare and provide testimony and evidence in favor of, or in opposition to, the proposed 
rule. 

54. The SONAR includes descriptions of, and citations to, the manuals, agency 
guidance, and other works on arts standards that influenced the proposed rule.78 

55. The SONAR includes a citation to the statutes it initially believed provided 
it authority to promulgate the rule.79 While that information was not entirely correct, given 
the procedural posture of this rulemaking (including the Department’s request for 
reconsideration of the disapproved rule due to a lack of statutory authority) that error has 
been corrected and it did not deprive anyone an opportunity to participate meaningfully in 
the rulemaking process. Thus, it is now a harmless error and is not a basis to disapprove 
the rule.80 

56. The SONAR included a list of witnesses, including a non-agency witness 
who testified at the hearing.81 

57. The SONAR was made available for public review on January 2, 2020.82 

E. Cost to Small Businesses and Cities under Minn. Stat. § 14.127 

58. Minn. Stat. § 14.127 requires an agency to “determine if the cost of 
complying with a proposed rule in the first year after the rule takes effect will exceed 
$25,000 for: (1) any one business that has less than 50 full-time employees; or (2) any 
one statutory or home rule charter city that has less than ten full-time employees.” The 
agency must make this determination before the close of the hearing record, and the 
Administrative Law Judge must review the determination and approve or disapprove it.83 

59. The Department determined that the proposed rule does not affect small 
businesses or small cities and, therefore, the cost of compliance will not exceed $25,000 
for any small business or small city.84 

 
76 Ex. D. 
77 Id. at ASH013-29. 
78 Ex. D at ASH071-76. 
79 Id. at ASH029. 
80 Minn. Stat. § 14.15, subd. 5. 
81 Ex. D at ASH038. 
82 Id. at ASH069; Ex. F at ASH107-08. 
83 Minn. Stat. § 14.127.  
84 Ex. D at ASH09. 
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F. Adoption or Amendment of Local Ordinances 

60. Under Minn. Stat. § 14.128, an agency must determine if a local government 
will be required to adopt or amend an ordinance or other regulation to comply with a 
proposed agency rule. The agency must make this determination before the close of the 
hearing record; and the Administrative Law Judge must review the determination and 
approve or disapprove it.85 

61. The Department determined that local units of government described by 
Minn. Stat. § 14.128, subd. 1, are not impacted by the rule and, therefore, will not be 
required to adopt or amend an ordinance or regulation.86 

IV. Legal Analysis of Proposed Rule 

A. Rulemaking Legal Standards 

62. The Administrative Law Judge must make the following inquiries as to the 
proposed rule: (1) whether the agency has statutory authority to adopt the rule; 
(2) whether the rule is unconstitutional or otherwise illegal; (3) whether the agency has 
complied with the rule adoption procedures; (4) whether the proposed rule grants undue 
discretion to government officials; (5) whether the rule constitutes an undue delegation of 
authority to another entity; and (6) whether the proposed language meets the definition 
of a rule.87 

 
63. Under Minn. Stat. § 14.14, subd. 2, and Minn. R. 1400.2100, the agency 

must establish the need for, and reasonableness of, a proposed rule by an affirmative 
presentation of facts. In support of a rule, the agency may rely upon materials developed 
for the hearing record,88 “legislative facts” (namely, general and well-established 
principles that are not related to the specifics of a particular case, but which guide the 
development of law and policy),89 and the agency’s interpretation of related statutes.90 

 
64. A proposed rule is reasonable if the agency can “explain on what evidence 

it is relying and how the evidence connects rationally with the agency’s choice of action 
to be taken.”91 By contrast, a proposed rule will be deemed arbitrary and capricious where 
the agency’s choice is based upon whim, devoid of articulated reasons, or “represents its 
will and not its judgment." 92 

 
 

85 Minn. Stat. § 14.128, subd. 1. 
86 Ex. D at ASH037. 
87 See Minn. R. 1400.2100 (2013). 
88 See Manufactured Housing Institute v. Pettersen, 347 N.W.2d 238, 240 (Minn. 1984); Minnesota 
Chamber of Commerce v. Minnesota Pollution Control Agency, 469 N.W.2d 100, 103 (Minn. Ct. App. 1991). 
89 Compare generally, United States v. Gould, 536 F.2d 216, 220 (8th Cir. 1976). 
90 See, Mammenga v. Agency of Human Services, 442 N.W.2d 786, 789-92 (Minn. 1989); Manufactured 
Housing Institute v. Pettersen, 347 N.W.2d 238, 244 (Minn. 1984). 
91 Manufactured Hous. Inst., 347 N.W.2d at 244. 
92 See Mammenga, 442 N.W.2d at 789; St. Paul Area Chamber of Commerce v. Minn. Pub. Serv. Comm'n; 
312 Minn. 250, 260-61, 251 N.W.2d 350, 357-58 (1977). 
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65. An important corollary to these standards is that when proposing new rules 
an agency is entitled to make choices between different possible regulatory approaches, 
so long as the alternative that is selected by the agency is a rational one.93 Thus, while 
reasonable minds might differ as to whether one or another particular approach 
represents “the best alternative,” the agency’s selection will be approved if it is one that 
a rational person could have made.94 

66. Generally, a rule must contain three elements. It must include a statement 
of general applicability; a statement of having future effect; and a statement designed to 
implement or make specific the law enforced or administered by the agency.95 

67. The Department is charged with developing statewide academic standards 
through the rulemaking process in Chapter 14.96 Academic standards are “a summary 
description of student learning in a required content area.”97 Academic standards must: 
(1) be clear, concise, objective, measurable, and grade-level appropriate; (2) not require 
a specific teaching methodology or curriculum; and (3) be consistent with the state and 
federal constitutions.98  

B. Rule by Rule Analysis 

68. The Department’s proposal seeks to repeal the current academic standards 
for the arts codified in Minn. R. 3501.0800, .0805, .0810, and .0815.99 Those rules are 
identical to each other except for the grade ranges they cover. 

69. The Department’s proposal replaces the current academic standards for the 
arts with one rule, Minn. R. 3501.0820, that applies to students in kindergarten through 
grade 12.100 

70. The proposal sets forth five “strands” of artistic processes and foundational 
knowledge and skills. The Department defines “strands” as “big concepts or practices into 
which standards are grouped.”101 The strands consist of: (1) foundational knowledge and 
skills; (2) creating art; (3) performing or presenting art; (4) responding to art; and (5) 
connecting to art (understanding art on a personal level and in a societal context).102 
These strands are set forth as subparts of the rule.103 

 
93 Peterson v. Minn. Dep't of Labor & Indus., 591 N.W.2d 76, 78 (Minn. Ct. App. 1999). 
94 Minnesota Chamber of Commerce v. Minnesota Pollution Control Agency, 469 N.W.2d 100, 103 (Minn. 
Ct. App. 1991). 
95 Minn. Stat. § 14.02, subd. 4. 
96 Minn. Stat. § 120B.021, subd. 3. 
97 Minn. Stat. § 120B.018, subd. 2. 
98 Minn. Stat. § 120B.021, subd. 2(b). 
99 Ex. C. 
100 Id. 
101 Ex. D at ASH038, ASH041. The term “strand” and its definition do not appear in the proposed rule. The 
Judge does not suggest that this is necessary. 
102 Ex. C; Ex. D at ASH041-42. 
103 Ex. C. 
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71. Within each strand are the academic standards. They are, generally: 

(a) Using foundational knowledge and skills; 
 
(b) Generating and developing original artistic ideas; 
 
(c) Creating original artwork; 
 
(d) Revising and completing original artwork; 
 
(e) Developing and refining artistic techniques and work; 
 
(f) Making artistic choices in order to convey meaning; 
 
(g) Analyzing and constructing interpretations of art; 
 
(h) Evaluating art using criteria; 
 
(i) Integrating knowledge and personal experiences while responding  

to, creating, and presenting artwork; and  
 
(j) Understanding that art influences and is influenced by personal,  

societal, cultural, and historical contexts.104 
 

72. These standards apply across the five legislatively required arts areas: 
dance, music, theater, visual arts, and media arts.105 

73. In Minnesota, “[p]ublic elementary and middle schools must offer at least 
three and require at least two” arts areas.106 “Public high schools must offer at least three 
and require at least one” arts areas.107 

74. Contrary to many public comments, the proposed rule does not attempt to 
alter the statutory requirements for academic standards in the arts. For example, the 
benchmarks developed for media arts in the elementary grades do not oblige public 
school districts to offer media arts to those grades.108 The comments demonstrate, 
however, the rule’s lack of clarity. As such, the rule fails to comply with 
Minn. Stat. § 120B.021, subd. 2(b)(1) and is vague.109 Thus, it must be disapproved.110 
The rule should include clarification that the statutory requirements for the arts found at 

 
104 Id. 
105 Id.; Ex. D at ASH044; Minn. Stat. § 120B.021, subd. 1(a)(7). Media arts is only applicable to high schools. 
106 Minn. Stat. § 120B.021, subd. 1(a)(7). 
107 Id. 
108 Ex. K5. Media arts is only required to be offered at the high school level, if a school district chooses to 
offer it at all. Minn. Stat. § 120B.021, subd. 1(a)(7). 
109 Grayned v. City of Rockford, 408 U.S. 104, 107, 92 S. Ct. 2294, 2298 (1972). (“It is a basic principle of 
due process that an enactment is void for vagueness if its prohibitions are not clearly defined.”) 
110 Minn. R. 1400.2100, subps. D and E. 
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Minn. Stat. § 120B.021, subd. 1(a)(7) apply. It should also reasonably inform school 
districts and the public that the rule does not require all benchmarks to be implemented 
for all schools and grades. This will help ensure that the rule is clear, as the statute 
requires, and is able to be effectively implemented without unreasonable costs to school 
districts. 

75. In addition, the proposed rule fails to state that it is optional for local school 
districts. Districts may develop their own academic standards for the arts, or apply the 
state standards.111 The plain language of the rule, however, does not reflect this option.112 
Thus, the rule conflicts with Minn. Stat. §§ 120B.021, subd.1(a)(7) (providing school 
districts the choice to adopt the statewide art standards) and subd. 2(b)(1) (requiring the 
standard to be clear). These conflicts must result in disapproval.113 Clarifying that the rule 
does not require school districts to adopt the statewide arts standards if they have their 
own arts standards that meet statutory requirements will correct this error.  

76. The proposed rule does not state that each standard applies to any of the 
five arts areas specified at Minn. Stat. § 120B.021, subd. 1(a)(7), despite the 
Department’s intent.114 Thus, the rule is impermissibly vague, does not comply with the 
statute, and must be disapproved.115 The rule should be clear that the academic 
standards apply to any of the five arts areas (dance, music, theater, visual arts, and media 
arts), and that the rule does not require students to be held accountable for all arts areas, 
but rather, only the areas they are able to choose and participate in.116   

77. The remaining structure of the proposed rule meets statutory and other legal 
requirements.117 

V. Summary of Comments to Proposed Changes and Department Responses 

A. Comments Supporting Proposal 

78. The following is a summary of comments supporting the proposed repeal 
and proposed new rule:118 

(a) The importance of arts education, generally. 
 

(b) The new academic standards for the arts are more closely aligned  
 

111 Minn. Stat. § 120B.021, subd 1(a)(7) provides that school districts must choose to apply “statewide or 
locally developed standards” for the arts. 
112 The duplication of statutory language is to be minimized in rules. Minn. Stat. § 14.07, subd. 3(1). This 
does not preclude ensuring the rule is clear in its breadth of applicability, particularly when the rule as written 
appears to conflict with the limitations set by statute. 
113 Minn. R. 1400.2100, subp. D. 
114 Ex. D at ASH038. (“There are 10 anchor standards. They articulate the big picture of arts learning across 
five arts areas and all grade levels.”) 
115 Minn. R. 1400.2100, subps. D and E. 
116 See Minn. Stat. § 120B.021, subd. 1(a)(7). 
117 Ex. C; Ex. D. 
118 Transcript (Tr.) at 48-53, 62-64, 86-91; Ex. 2 (post-hearing comments of Betsy Leaf); and Ex. 3 (post-
hearing comments of Douglas Orzolek). 
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with the National Core Standards of 2014. 
 
(c) The proposed standards go beyond the basics and add creating,  

presenting, responding, and connecting.119 
(d) The process for formulating the proposed rule was lengthy and  

included many participants. 
 
(e) The proposal improves the legitimacy of the arts as a core  

requirement. 
 

B. Comments Opposed to or Critical of Proposal  

79. The following is a summary of comments opposed to or critical of the 
proposed repeal and new rule:120 

(a) The rule is not clear and school districts will rely on the SONAR to  
interpret the rule, components of which commenters objected to. 
There is a concern the standards require, or will be interpreted as 
requiring, students to meet all five arts areas, particularly in middle 
school. 

  
(b) Concerns about the impact the rule will have on the types of classes  

that will be offered to meet the standards, the impact on teachers, 
and the cost to school districts. 

 
(c) Concerns that the rule makes art a required standard.121 
 
(d) Concerns that students will be required to take more art classes and  

will have fewer opportunities to take other kinds of classes. 

VI. Summary 

80. The proposed rule is a thoroughly considered update to the current state 
academic standards for education of public-school students in the arts. The academic 
standards for the arts, themselves, are not problematic and are within the reasonable 
choices that may be made by the Department. The structure of the rule, however, requires 
clarification to comply with statute, avoid vagueness, and ensure the rule is enforceable 
by its own terms. 

 
119 In fact, “connecting” is the only new term added to the current academic standards for the arts. Compare 
Minn. R. 3501.0800, .0805, 0810, and .0815 with Ex. C. 
120 Ex. I; Tr. at 38-46, 54-62, 65-79, 93-97, 100-01; Ex. 1 (post-hearing comments of Mike Sundblad); post-
hearing comments of Eric Vaughn (Mar. 4, 2020), Michael Nurmela (Mar. 4, 2020), Scott Pearson (Mar. 4, 
2020), Art Sanbeck (Mar. 5, 2020), Kelly Nicholls (Mar. 5, 2020), William Durfey (Mar. 5, 2020), TJ 
Henderson (Mar. 8, 2020), and Mark Gable (Mar. 8, 2020), (SpeakUp) (eDocket No. 5-9005-35173). 
121 Art has been a required standard since 2003. See 2003 Minn. Laws, ch. 129, art. 1 § 3; Minn. Stat. 
§ 120B.022 (2004). 
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81. The Administrative Law Judge finds that the Department met the procedural 
requirements for promulgating the rule and that any errors the Department made are 
harmless because all interested persons and organizations had ample opportunity to 
participate in the rulemaking process.  

82. The Administrative Law Judge finds that the proposed rule must be 
disapproved. The proposed rule is not clear and objective, in accordance with the 
enabling statute, Minn. Stat. § 120B.021, subd. 2(b). Furthermore, the proposed rule is 
vague and, by its own terms, cannot have the force and effect of law. It is not clear as to 
who it holds accountable for students meeting (or not meeting) the standards. By its own 
terms, the standards are applicable to all public school students, which is in conflict with 
statute that permits school district’s to choose whether to adopt the statewide standards 
or create their own. It also does not make clear what the relationship is between the rule 
(the academic standards), the legislatively required benchmarks, and the arts areas 
defined in statute. 

Based on the foregoing findings of fact, the Administrative Law Judge makes the 
following: 

CONCLUSIONS OF LAW 

1. The Administrative Law Judge has authority to conduct this review and 
issue this Report under Minn. Stat. § 14.15, .50, and Minn. R. 1400.2240. 

 
2. When reporting on agency rulemaking, the Administrative Law Judge must 

address: 
 
the degree to which the agency has (i) documented its statutory authority to 
take the proposed action, (ii) fulfilled all relevant procedural requirements of 
law or rule, and (iii)[d]emonstrated the need for and reasonableness of its 
proposed action with an affirmative presentation of facts.122 
  
3. The Chief Administrative Law Judge has determined that the Department 

has the authority to promulgate the proposed rule pursuant to Minn. Stat. § 120B.021, 
subd. 4(a). 

  
4. The Department has fulfilled all relevant procedural requirements of law and 

rule. The Department’s failure to proceed with expedited rulemaking under 
Minn. Stat. § 14.389 was a harmless error.123 Because the Department engaged a 
process that required far more public input and participation, the Department’s failure to 
follow the enabling statute in this respect did not deprive any person or entity of an 
opportunity to meaningfully participate in the rulemaking process – indeed, it fostered 
more meaningful public participation. 

 

 
122 Minn. Stat. §§ 14.15, subd. 1, .50. 
123 See Minn. Stat. § 14.15, subd. 5. 
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5. A rule must be disapproved if:  
 

• The rule “was not adopted in compliance with procedural 
requirements” of Minn. R. ch. 1400, Minn. Stat. ch. 14, “or other law 
or rule, unless the judge decides that the error must be disregarded” 
because it is harmless; 

 
• The rule “is not rationally related to the agency’s objective or the 

record does not demonstrate the need for or reasonableness of the 
rule”; 

 
• The rule “is substantially different than the proposed rule, and the 

agency did not follow the procedures of part 1400.2110”; 
 
• The rule “exceeds, conflicts with, does not comply with, or grants the 

agency” more discretion than authorized by law; 
 
• The rule “is unconstitutional or illegal”; 
 
• The rule “improperly delegates the agency’s powers to another 

agency, person, or group”; or 
 
• The rule is not enforceable by its own terms and, therefore, “cannot 

have the force and effect of law.”124 
 
6. The rule violates Minn. R. 1400.2100 and must be disapproved because it 

does not comply with the enabling statute, is impermissibly vague, and is not enforceable 
by its own terms and, therefore, cannot have the force and effect of law.125 The proposed 
rule does not meet the requirements because it does not make clear that school districts 
have a choice as to whether they adopt the statewide academic standards in the arts 
found in the rule.  

 
7. The proposed rule also fails to make clear the relationship between the 

academic standards in the arts and the Commissioner’s benchmarks to measure student 
progress toward meeting the academic standards. The rule must be clear enough to 
inform a person of reasonable intelligence of what is expected or provide “sufficient 
standards for enforcement.”126 The proposed rule only makes general statements of 
expectations for students, and does not connect those general statements to the 
statutorily-required benchmarks or designate the party or parties responsible for ensuring 
students have the opportunity to meet the standards. In fact, the instructions for 
implementation of the rule appear in the SONAR, not in the rule itself. This is 
impermissible and violates Minn. R. 1400.2100 (G).  

 
 

124 Minn. R. 1400.2100; .2240, subp. 2. 
125 Minn. R. 1400.2240, subp. 2. 
126 Grayned, 408 U.S. at 108-09, 92 S. Ct. at 2298-99 (1972). 
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8. Further, the proposed rule appears to override Minn. Stat. § 120B.021, 
subd. 1(a)(7), which defines the art areas public schools must minimally offer. The rule, 
as written, appears to require school districts to offer – and students to take – classes in 
all arts areas or to otherwise meet the arts standards for all arts areas and all strands. 
The Department’s intent regarding what school districts must offer and what students 
must minimally achieve must be clarified in the rule. The SONAR is not a substitute for 
what a properly promulgated rule must contain. 

 
9. A finding or conclusion of need and reasonableness with regard to any 

particular rule subsection does not preclude and should not discourage the Commissioner 
from further modification of the proposed rule based upon this Report and an examination 
of the public comments, provided that the rule finally adopted is based upon facts 
appearing in this rule hearing record and is in compliance with law. 

Based upon the foregoing conclusions of law, the Administrative Law Judge makes 
the following: 

DETERMINATION 

The proposed repeal of Minn. R. 3501.0800, .0805, .0810, and .0815, and the 
proposed adoption of Minn. R. 3501.0820 concerning academic standards for the arts is 
DISAPPROVED.  

 
Dated: August 21, 2020  
 

_____________________________ 
JIM MORTENSON 
Administrative Law Judge 

NOTICE 

Because the Administrative Law Judge has determined that the proposed rules 
are defective in certain respects, state law requires that this Report be submitted to the 
Chief Administrative Law Judge for her approval. If the Chief Administrative Law Judge 
approves the adverse findings contained in this Report, she will advise the Department 
of actions that will correct the defects. The Department may not adopt the rules until the 
Chief Administrative Law Judge determines that the defects have been 
corrected. However, if the Chief Administrative Law Judge identifies defects that relate to 
the issues of need or reasonableness, the Department may either adopt the actions 
suggested by the Chief Administrative Law Judge to cure the defects or, in the alternative, 
submit the proposed rules to the Legislative Coordinating Commission for the 
Commission’s advice and comment. The Department may not adopt the rules until it has 
received and considered the advice of the Commission. However, the Department is not 
required to wait for the Commission’s advice for more than 60 days after the Commission 
has received the Department’s submission. 
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If the Department elects to adopt the actions suggested by the Chief Administrative 
Law Judge and make no other changes and the Chief Administrative Law Judge 
determines that the defects have been corrected, it may proceed to adopt the rules. If the 
Department makes changes in the rules other than those suggested by the Administrative 
Law Judge and the Chief Administrative Law Judge, it must submit copies of the rules 
showing its changes, the rules as initially proposed, and the proposed order adopting the 
rules to the Chief Administrative Law Judge for a review of those changes before it may 
adopt the rules in final form. 
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